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against  whom  the  same  shall  be  issued,  (excepting  such  goods 
and  chattels  as  are  by  law  exempted  from  execution,)  and  to 
bring  the  money,  at  a  certain  time  and  place  therein  to  be 
mentioned,  before  such  Justice,  to  render  to  the  party  who 
recovered  the  same  ;  (and  if  the  execution  be  issued  against 
a  male  person,  it  shall  command  the  constable,  that  if  no 
goods  or  chattels  can  be  found,  or  not-sufficient  to  satisfy 
such  execution,  to  take  the  body  of  the  person  against  whom 
the  execution  shall  be  issued,  and  convey  him  to  the  com- 
mon jail  of  the  county,  there  to  remain  until  such  execution 
shall  be  satisfied  and  paid.) 

The  act  to  abolish  imprisonment  for  debt,  as  subsequently 
modified,  contained  the  following  provisions  afiecting  it : 

^  30.  No  execution,  issued  on  any  judgment  rendered  by 
any  Justice  of  the  Peace,  upon  any  demand  arising  upon 
contract,  express  or  implied,  or  upon  any  other  judgment 
founded  upon  contract,  whether  issued  by  such  Justice  or  by 
the  clerk  of  the  county,  shall  contain  a  clause  authorizing 
an  arrest  or  imprisonment  of  the  person  against  whom  the 
same  shall  issue,  unless  it  shall  be  proved  by  the  affidavit  of 
the  person  in  whose  favor  such  execution  shall  issue,  or  that 
of  some  other  person,  to  the  satisfaction  of  such  clerk  or  Jus- 
tice, either, 

1.  That  such  judgment  was  for  the  recovery  of  money 
collected  by  any  public  officer ;  or, 

2.  For  official  misconduct  or  neglect  of  duty ;  or, 

3.  For  damages  for  misconduct  or  neglect  in  any  profes- 
sional employment.^ 

It  will  be  seen  from  the  language  of  the  statute  quoted, 
which  is  printed  in  italics,  that  the  clause  authorizing  an 
arrest,  is  to  be  omitted  only,  where  the  judgment  is  rendered 
upon  contract  or  prior  judgment.  It  is  not  applicable  to 
other  cases,  and  hence  it  should  be  inserted  in  executions 
issued  upon  judgments,  in  all  actions  for  a  tort  or  wrong,  aa 
well  as  in  actions  for  a  fine  or  penalty  imposed  by  statute, 
and  in  certain  cases  specialty  excepted  iji  the  section  itself. 
This  clause  of  arrest  should  not  be  inserted  in  an  execution 

1  4th  ed.  R.  S.  vol.  2,  p.  460,  §  207. 
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on  a  judgment  for  costs  against  a  plaintiff,  where  the  action 
was  such,  that  if  judgment  had  been  rendered  in  the  plain- 
tiff's favor,  he  could  not  have  had  an  execution  against  the 
body  of  the  defendant.^ 

In  cases  where  an  execution  upon  a  judgment  in  an  action 
on  contract  containing  a  clause  requiring  the  arrest  of  the 
defendant  is  authorized,  if  the  party  desires  it  he  must  make 
the  affidavit  required  by  the  statute.  This  may  be  in  the 
following  form : 
Justices'  Couet. —  Esq.,  Justice. 

James  Jackson  "| 

vs.  \ 

Richard  Eoe,  J 

Oneida  County,  ss  :  James  Jackson,  plaintiff  in  the  above 
entitled  cause,  (or,  John  Doe )  being  duly  sworn,  says,  that 
the  judgment  in  the  above  cause  was  rendered  for  money 
collected  by  the  defendant  as  a  constable  of  the  town  of 
Whitestown,  in  said  county ;  (or,  for  the  official  misconduct 
or  neglect  of  duty,  of  the  said  defendant  as  a  constable,  &c., 
or  for  damages  for  the  misconduct  or  neglect  of  the  said 
defendant,  as  an  attorney  at  law.) 

James  Jackson. 
Sworn  this  day  of  18 

before  me, 

Justice  of  the  Peace. 

Form  of  Execution  against  Property, 

County,  ss  : 

The  People  of  the  State  of  New  York,  by  the  grace  of 
God  Free  and  Independent : 
To  any  Constable  of  said  County — Greeting : 

Whereas,  judgment  has  been  rendered  before  me,  , 

Esquire,  one  of  the  Justice  of  the  Peace  in  and  for  the  said 
county,  at  the  suit  of  ,  plaintiff,  against  ,  defendant, 
for  dollars  and  cents  :  these  are  therefore  to  command 
you  forthwith  to  levy  of  the  goods  and  chattels  of  the  said 
defendant,  (except  such  goods  and  chattels  as  are  by  law 

1  9  Wend.  480,  18;  Id.  68. 
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exempted,)  the  amount  of  the  said  judgment,  with  interest 
from  the  day  of  ,  and  bring  the  money  before  me, 

at  my  office,  in  the  of  ,  sixty  days  from  the  date 

hereof,  to  render  to  the  said  plaintiff  for  his  damages 

and  costs. 

Given  under  my  hand  at  the  of  ,  this  day  of 
,  18     . 

Damages,        dollars,         cents. 

Costs,  dollars,         cents. 

Judgment,      dollars,         cents. 


By  section  287  of  the  Code,  an  execution  may  issue  against 
a  married  woman,  and  it  shall  direct  the  levy  and  collection 
of  the  amount  of  the  judgment  against  her,  from  her  separate 
property  and  not  otherwise. 

The  Justice  must  therefore  insert  in  the  execution,  after 
the  words,  "  goods  and  chattels  of  said  defendant"  the  words, 
^'■from  her  separate  property  and  not  otherwise." 

Form  of  an  Execution  against  Property  and  Body. 

County,  ss  : 

The  People  of  the  State  of  New  York,  by  the  grace  of 
God  Free  and  Independent : 
To  any  Constable  of  the  said  County — Greeting : 

Whereas,  judgment  has  been  rendered  before  me  , 

Esquire,  one  of  the  Justices  of  the  Peace  in  and  for  the  said 
county,  at  the  suit  of  ,  plaintiff,  against  ,  defendant, 
for  dollars  and  cents  :  these  are  therefore  to  com- 

mand you  forthwith  to  levy  of  the  goods  and  chattels  of  the 
said  defendant,  (except  such  goods  and  chattels  as  are  by  law 
exempted,)  the  amount  of  the  said  judgment,  with  interest 
from  the  day  of  ,  and  bring  the  money  before  me,  at 
my  office,  in  ,  sixty  days  from  the  date  hereof,  to  render 
to  the  said  plaintiff  for  his  damages  and  costs.  And  for 
want  of  goods  and  chattels  whereon  to  levy,  you  are  hereby 
commanded  to  take  the  body  of  the  said  defendant,  and  con- 
vey him  to  the  keeper  of  the  common  jail  of  the  county 
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aforesaid,  there  to  remain  until  duly  discharged  according 
to  law.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand  at        ,  this        day  of  "      ,  18     . 

Damages,       dollars,         cents. 

Costs,  dollars,         cents. 

Judgment,      dollars.,         cents. 

Justice. 

In  case  the  execution  is  issued  upon  a  judgment  obtained 
by  a  "  domestic  "  for  work  and  labor  performed  in  thefanily 
of  the  defendant,  the  words,  ''except  such  goods  and  chattels 
as  are  by  law  exempted"  are  to  be  stricken  out  of  the  exe- 
cution, as  no  property  is  exempt  on  such  a  judgment  as 
before  stated. 

The  time  and  manner  of  issuing  summons,  attachments, 
subpoenas,  and  other  process,  except  the  execution,  have  not 
been  changed  by  the  Code. 

At  the  recent  session  of  the  Legislature,  the  following 
act  was  passed  in  relation  to  renewing  executions,  as  follows  : 

Chap.  512. 

An  Act  authorizing  Justices  of  the  Peace  to  renew  Execu- 
tions, passed  April  15,  1857. 

The  People  of  the  8tate  of  J!few  York,  represented  in  Senate 

and  Assembly,  do  enact  as  follows : 

Section  1.  If  any  execution,  issued  by  a  Justice  of  the 
Peace  upon  a  judgment  rendered  by  him,  be  not  satisfied, 
it  may  from  time  to  time  be  renewed  by  said  Justice,  by  an 
indorsement  thereon  to  that  effect,  signed  by  him,  and  dated 
when  the  same  shall  be  made.  If  any  part  of  such  execu- 
tion has  been  satisfied,  the  indorsement  of  renewal  shall 
express  the  sum  due  on  the  execution.  Every  such  indorse- 
ment shall  be  deemed  to  renew  the  execution  in  full  force, 
in  all  respects,  for  sixty  days  from  the  date  thereof. 

^  2.  All  laws  inconsistent  with  this  act  are  hereby  repealed. 

The  renewal  must  be  in  writing  and  signed  by  the  Jus- 
tice. ^ 

1 12  Wend.  145  i  2  Hill,  230. 
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Form  of  Renewal. 

"The  within  execution  is  renewed  this  10th  day  of  July, 
18     ,  for  the  full  amount.  Justice." 

Or,  "  The  within  execution  is  renewed  this  10th  day  of 
July,  18  ,  to  collect  the  sum  of  ten  dollars  and  interest 
from  August  8th,  18     ,  which  remains  due.         Justipe." 

An  execution,  when  renewed,  becomes  and  continues  in 
force  from  the  date  of  the  renewal,  for  the  same  number  of 
days  expressed  therein. 

If  an  execution  be  returned  unsatisfied  in  whole  or  in 
part,  a  further  execution  for  the  amount  remaining  due  may 
be  issued.^ 

An  execution  from  a  Justices'  Court  may  be  renewed  by 
the  Justice  while  it  remains  unsatisfied,  even  though  suffi- 
cient property  to  satisfy  it  has  been  levied  on  and  is  held 
under  the  levy,  when  there  is  not  time  enough  remaining  to 
advertise  and  sell.^ 

And  where  the  property  is  left  with  defendant  after  levy, 
the  officer  is  justified  in  going  on  to  the  premises  to  sell, 
although  forbidden  by  him,  and  the  bidders  may  also  go  on 
to  his  premises  without  being  made  trespassers. 

When  a  judgment  shall  be  obtained  against  joint  debtors, 
upon  process  which  was  not  served  upon  all  the  defendants, 
execution  may  be  issued  in  form  against  all ;  but  th^  Jus- 
tice shall  indorse  thereon  the  names  of  such  of  the  defend- 
ants who  did  not  appear  in  the  suit,  as  were  not  served  with 
process. 

The  statute  requires  only  an  indorsement  of  the  names, 
but  I  propose  a  more  specific  form,  to  prevent  the  constable 
from  being  misled,  thus  : 

"  The  within  named  Alfred  Eoe  was  not  served  with  pro- 
cess, and  did  not  appear  in  the  within  named  suit. 

Justice.^^ 

Such  execution  shall  not  be  levied  upon  the  property  of 
the  defendants  whose  names  are  so  indorsed ;  but  it  may  be 
collected  of  the  personal  propei-ty  of  any  such  defendant, 

2  R.  S.  180,  §  144;  6  Wend.  367.        2  People  vs.  Hopson,  1  Denio,  674 
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owned  by  him  as  a  partner  of  the  other  defendants,  appear- 
ing or  served  with  process,  or  with  any  of  them. 

In  an  action  of  trespass,  trover,  special  actions  on  the  case 
for  a  wrong  committed  by  any  person,  and  in  all  actions 
which  do  not  arise  upon  contract,  express  or  implied,  and 
in  actions  against  public  officers  for  moneys  collected  by 
them  in  their  official  capacity,  or  for  neglect  of  duty,  when 
judgment  is  obtained  against  either  party,  either  for  dam- 
ages or  costs,  the  execution  must  be  issued  against  the  body 
as  well  as  the  property  of  the  party  against  whom  such  judg- 
ment is  obtained,  in  the  same  manner  as  they  were  issued 
previous  to  the  passage  of  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases,  and  to  punish  fraudulent  debtors, 
passed  April  26th,  1831. 

When  a  recovery  is  had  for  any  penalty  or  forfeiture  in- 
curred  for  a  violation  of  the  provisions  of  the  statute,  en- 
titled "  of  the  act  to  suppress  intemperance,  and  to  regulate 
the  sale  of  intoxicating  liquors,"  (or  of  the  act  relating  to 
fisheries,)  the  Justice  is  required  to  indorse  upon  the  execu- 
tion the  cause  for  which  the  judgment  was  rendered  ;  and, 
if  the  defendant  is  committed  to  jail,  for  want  of  goods  and 
chattels  to  satisfy  the  execution,  he  is  to  be  confined 
without  being  allowed  the  liberties  of  the  jail,  for  a  term 
not  exceeding,  sixty  days.^ 

The  execution  may  be  issued  in  common  form ;  and  I  think 
the  indorsement  may  be  more  briefly  and  explicitly  made 
by  a  reference  to  the  section  of  the  statute  upon  which  the 
prosecution  was  founded,  thus  : 

"  The  within  mentioned  judgment  was  rendered  for  the 
forfeiture  incurred  by  violating  the  provision  contained  in 
section  fourteen,  of  title  nine,  of  chapter  twenty,  of  the  first 
part  of  the  Revised  Statutes." 

If  a  person  taken  in  execution,  die  while  so  charged,  new 
execution  may  be  issued  against  his  goods  and  chattels,  in 
the  same  manner  as  if  he  never  had  been  charged  in  execu- 
tion.    (^  28,  Art.  2,  Title  5,  Chap.  6,  of  Part  3,  R.  S.^) 


1  2  E.  S.  179,  §  140.  2  2  R.  S.  291,  §  28. 
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Of  the  Service  and  Return  of  an  Execution. 

The  general  duties  of  a  constable,  in  collecting  and  return- 
ing an  execution,  are  so  plainly  marked  out  in  the  statute 
relating  to  a  Justices'  Court,  that  I  shall  confine  myself  to 
other  statutory  provisions  and  decisions  of  the  Supreme 
Court. 

Upon  the  receipt  of  an  execution,  the  constable  must  in- 
dorse thereon,  the  year,  month,  day,  and  hour  of  the  day, 
when  he  received  the  same.^ 

The  constable  cannot  break  the  outer  door  of  a  dwelling 
house  to  sei-ve  an  execution  ;  but,  if  he  find  an  outer  door 
open,  he  may  break  an  inner  door.  He  may,  however,  break 
open  a  store,  warehouse,  barn,  or  other  out-house,  not  an- 
nexed to,  or  forming  part  of  a  dwelling  house,  and  being 
uninhabited,  or  trunks,  boxes,  &c.,  to  serve  an  execution. 
So  when  a  man  lets  his  house,  reserving  an  inner  room,  an 
officer  may  break  the  door  of  such  inner  room  to  serve  pro- 
cess.^ 

^  169.  The  following  property,  when  owned  by  any  person 
being  a  householder,  shall  be  exempt  from  levy  and  sale 
under  any  execution,  and  such  articles  thereof  as  are  mova- 
ble, shall  continue  so  exempt,  while  the  family  of  such  per- 
son, or  any  of  them,  may  be  removing  from  one  place  of  resi- 
dence to  another.^ 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up 
or  kept  for  use  by  the  family. 

2.  The  family  bible,  family  pictures  and  school  books, 
used  by  or  in  the  family  of  such  person ;  and  books,  not 
exceeding  in  value  fifty  dollars,  which  are  kept  and  used  aa 
part  of  the  family  library. 

3.  A  seat  or  pew  occupied  by  such  person  or  his  family, 
in  any  house  or  place  of  public  worship. 

4.  .AH  sheep  to  the  number  of  ten,  with  their  fleeces,  and 
he  yarn  or  cloth  manufactured  from  the  same  ;  one  cow, 

two  swine,  and  the  necessary  food  for  them  ;  all  necessary 
pork,  beef,  fish,  flour  and  vegetables,  actually  provided  for 

1  Id.  288,  §  10.  *  2  R.  S.  183,  §  167;  18  John.  400. 

2  5  John.  362;  Id.  389;  4  Hill,  487. 
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family  use,  and  necessaiy  fuel  for  the  use  of  the  family  for 
sixty  days.'^ 

5.  AH*  necessaTy  wearing  apparel,  beds,  bedsteads,  and 
bedding,  for  such  person  and  his  family  ;  arms  and  accoutre- 
ments, required  by  law  to  be  kept  by  such  person ;  neces- 
sary cooking  utensils  ;  one  table,  six  chairs,  six  knives  and 
forks,  six  plates,  six  teacups  and  saucers,  one  sugar  dish, 
one  milkpot,  one  teapot  and  six  spoons,  one  crane  and  its 
appendages,  one  pair  of  andirons,  and  a  shovel  and  tongs.^ 

6.  The  tools  and  implements  of  any  mechanic,  necessary 
to  the  carrying  on  of  his  trade  ;  but  the  amount  thereof  shall 
not  exceed  twenty-five  dollars  in  value. 

In  1842,  the  Legislature  of  this  State  passed  an  act  ex- 
tending the  exemption  of  household  furniture  and  working 
tools,  from  distress  for  rent,  and  sale  under  execution,  as  fol- 
lows : 

"  In  addition  to  the  articles  now  exempt  by  law  from  dis- 
tress for  rent,  or  levy  or  sale  under  executiotf,  there  shall 
be  exempted  from  such  distress,  and  levy  and  sale,  necessary 
household  furniture  and  working  tools  and  team,  owned  by 
any  person  being  a  householder,  or  having  a  family  for 
which  he  provides,  to  the  value  of  not  exceeding  one  hun- 
dred and  fifty  dollars  ;  provided  that  such  exemption  shall 
not  extend  to  any  execution  issued  on  a  demand  for  the  pur- 
chase money  of  such  furniture,  or  tools,  or  team,  or  articles 
now  enumerated  by  law."* 

There  are  two  other  sections  in  the  same  act,  one  relating 
to  property  which  is  to  be  set  apart  to  a  widow  and  her 
children,  and  the  other  in  relation  to  assignments,  pledges, 
&c.,  upon  exempt  property,  being  void  in  certain  cases, 
which  it  is  unnecessary  to  notice  in  this  work. 

It  has  recently  been  decided  by  the  Court  of  Appeals,  that 
the  act  of  1842,  above  mentioned,  to  extend  the  exemption 
of  household  furniture,  <&c.,  does  apply  to,  and  afiects  the 
remedy  for  the  collection  of  demands  arising  upon  contracts 
made  or  in  force  previous  to  the  passage  of  said  act.* 

Ill  Wend.  44.  3  Session  Laws,  1842,  p.  193,  §  1. 

2 14  John.  434;  3  Wend.  274;  24  Id.    *  Morso  vs.  Gdold,  1  Kernan,  281. 
68. 


Service  and  Return  of  an  Execution.        545 

In  1866  the  Legislature  amended  the  act  of  1842,  as  fol- 
lows: 

§  1.  In  addition  to  the  articles  now  exempted  bylaw  from 
levy  and  sale  under  execution,  there  shall  be  exempted  from 
such  sale,  necessary  household  furniture,  and  working  tools 
and  team,  professional  instruments,  furniture  and  library, 
owned  by  any  person  being  a  householder  or  having  a  family 
for  which  he  provides,  to  the  value  of  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  in  addition  thereto,  there  shall  be 
exempt  from  such  levy  and  sale  the  necessary  food  for  said 
team,  for  a  period  not  exceeding  ninety  days,  and  a  sewing 
machine,  provided  that  such  exemption  shall  not  extend  to 
any  execution  issued  on  a  demand  for  the  purchase  money 
of  such  furniture  or  tools,  or  team,  or  the  food  for  said  team, 
or  professional  instruments,  furniture  or  library,  sewing  ma- 
chine, or  the  articles  now  enumerated  by  law.^ 

The  property  of  soldiers'  monument  associations  declared 
exempt  from  levy  and  sale  on  execution.* 

Under  the  foregoing  statute  it  is  held,  that  the  word 
"team,"  which  the  exemption  law  exempts  from  sale  on 
execution  when  owned  by  any  person  being  a  house- 
holder or  having  a  family  for  which  he  provides,  to  the 
value  of  not  exceeding  $250,  includes  any  team  which  a 
householder  or  head  of  a  family  may  or  can  use  in  and 
about  the  business  of  providing  for  such  family.  A  team 
may  be  composed  of  one  or  more  animals,  and  whatever 
number  may  compose  it,  if  within  the  limit  as  to  value  fixed 
by  statute,  it  will  be  exempt.  It  is  sufficient  for  a  party 
claiming  the  exemption  of  his  horse  from  sale  on  execution, 
to  show  that  the  horse  constitutes  his  team,  that  he  is  a  house- 
holder, and  that  his  extra  household  furniture,  workmans' 
tools  and  team  do  not,  in  the  aggregate,  exceed  in  value  the 
sum  of  $250.3 

Upon  these  facts  being  established  he  is  entitled  to  the 
exemption  specified  in  the  statute.  To  meet  the  objection 
urged,  that  a  team  must  necessarily  consist  oi  two  horses, 


1  Ses3.  Law3,  1866,  chap.  782,  p.    »  Wilcox  V8.  Hawley   et  al.  31  N.  T. 

1686.                                     ,  648  ;  22  N.  T.  249;    1    Diier,  606) 

3  1  Laws,  1866,  chap.  283,  86.  28  Barb.  506. 
Hh 
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it  is  proper  to  ask  the  owner  of  the  property  claimed  as 
exempt,  whether  one  horse  can  be  used  alone.  The  exemp- 
tion provided  by  the  statute  is  not  exclusively  for  the  benefit 
of  the  owner  of  the  property.  It  is  intended  mainly  for  the 
benefit  of  the  family  for  which  he  provides.  Whether  the 
debtor  has  more  or  less  property  beyond  the  amount  limited 
by  the  statute,  is  wholly  immaterial  in  determining  whether 
a  team  is  necessary  to  him.  Hence,  evidence  to  show  that 
the  party  claiming  his  horse  to  be  exempt  as  being  "  his 
team,"  had,  shortly  before  the  same  was  levied  on,  owned 
two  other  horses  worth  two  hundred  dollars,  and  had  other 
property  which  he  had  disposed  of,  and  transferred  the  avails 
to  his  wife,  which  she  held  at  the  time  of  the  levy,  is  im- 
proper and  should  be  excluded. 

Where  property  is  exempt  from  seizure  and  sale  upon 
execution  in  the  lifetime  of  the  judgment  debtor,  it  continues 
thus  exempt  after  his  death  for  the  benefit  of  his  widow,  who 
continues  to  reside  in  the  house  occupied  by  her  husband  in 
his  lifetime,  with  her  minor  children,  for  whom  she  provides. 
The  statute  exempting  certain  property  from  levy  and  sale 
on  execution  should  receive  a  liberal  and  humane  interpreta- 
tion, not  in  favor  of  the  debtor,  but  in  favor  of  his  family.^ 

The  necessary  wearing  apparel  of  every  debtor  is  exempt 
from  levy  and  sale  on  execution.^ 

Justice  Mullin  says :  I  am  of  the  opinion  that  the  neces- 
sary wearing  apparel  of  every  debtor  is  exempt  from  levy 
and  sale  on  execution. 

The  provisions  of  the  exemption  act  extend  to  property 
owned  by  the  debtor  as  a  member  of  a  copartnership.  The 
statute  should  receive  a  liberal  construction  in  harmony  with 
its  humane  and  remedial  purpose.* 

The  property  of  a  surety  on  a  note  given  for  the  purchase 
price  of  a  horse,  is  not  exempt  from  levy  and  sale  under  an 
execution  issued  upon  a  judgment  recovered  on  the  note. 

An  execution  on  a  judgment  founded  upon  a  demand  for 
the  purchase  price  of  property  exempt  by  the  act  of  1842, 


1  Becker  vs.  Becker,  47  Barb.  497;    !  Stewart  vs.    Brown,    sheriff   87  N, 

29  Barb.  889;  83  Barb.  596.  T.  860.  ' 

2  Biimpus  TS.  Mayoard,  88  Barb.  626. 
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cannot  be  levied  on  property  exempt  by  the  Eevised  Statutes, 
though  it  may  be  on  property  exempted  by  the  act  of  1842. 
The  Legislature  by  the  proviso  in  the  exemption  act  of  1842, 
declaring  that  the  exemption  of  property  therein  authorized 
sliall  not  extend  to  an  execution  on  a  demand  for  the  pur- 
chase money  on  such  property,  did  not  mean  to  include  a 
demand  on  the  security  given  for  the  purchase  money,  where 
that  security  is  made  by  a  third  person.  But  the  words 
^^ purchase  money  "  in  such  proviso,  should  be  held  to  mean 
the  original  demand  for  the  property  sold,  as  distinguished 
from  the  demand  on  the  security  given  for  the  payment  of 
the  purchase  price.^ 

Goods  are  not  bound  by  a  Justice's  execution  until  a  levy^ 
is  made.^ 

But  any  execution  or  attachment  issued  out  of  any  court 
not  being  a  court  of  record,  if  actually  levied,  shall  have 
preference  over  any  other  execution  issued  out  of  any  court, 
whether  of  record  or  not,  which  shall  not  have  been  pre- 
viously levied.^ 

It  is  often  a  matter  of  difficulty  to  determine  what  prop- 
erty is  liable  to  be  taken  upon  a  Justice's  execution.  The 
following  points  seem  to  be  settled  : 

"The  term  'goods  and  chattels,'  mentioned  in  the  statute, 
means  personal  and  piovable  goods,  such  as  may  be  taken 
into  custody,  and  not  such  as  are  immovable,  and  partake 
of  the  freehold.  A  leasehold  property  or  term  for  years 
cannot  therefore  be  sold  under  a  Justice's  execution.  The 
constable  may  seize  and  sell  growing  crops  of  wheat,  corn, 
and  other  grain  or  roots  which  are  the  fruits  of  annual  labor ; 
but  not  grass,  trees,  &c.,  which  are  the  natural  productions 
of  the  soil.  Though  grass  growing  is  in  general,  parcel 
of  the  realty,  yet,  where  it  is  owned  by  one  who  does  not 
also  own  the  land,  it  is  personal  property,  and  may  be  mort- 
gaged {chattel  mortgage)  and  sold  as  such.* 

He  may  also  take  spinning  and  carding  machinery,  a  bark 
mill,  or  any  other  chattel  set  up  for  the  convenience  of  a 

1 10  Barb.  91,  Gridley,  J. ;  6  How.    3  2  E.  S.  289,  §  16;  11  Wend.  548. 

Pr.Rep.424.  *19John.73;  9John.l08i   Smith  V8. 

2  13  John.  249.  Jenks,  1  Denio,  580,  Jewett,  J. 
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trade,  and  not  permanently  attached  to  the  freehold.  So, 
also,  he  may,  as  a  general  rule,  take  such  articles  set  up  in  a 
house  for  use  and  ornament  as  are  placed  with  a  view  to 
severance  and  removal.^ 

He  may  levy  upon  any  current  gold  or  silver  coin  ;  and 
must  return  and  pay  the  same  as  so  much  money  collected 
without  exposing  it  for  sale.  He  may  also  seize  upon  execu- 
tion, and  sell  any  bills  or  other  evidences  of  debt,  issued  by 
any  monied  corporation,  or  by  the  government  of  the 
United  States,  and  circulated  as  money.  But  he  cannot 
take  notes,  bonds,  or  other  choses  in  action  against  indi- 
viduals, or  against  a  corporation,  except  as  above  provided 
by  statute.^ 

Where  goods  and  chattels  are  pledged  for  the  payment  of 
money,  or  the  performance  of  an  agreement,  the  right  and 
interest  in  such  goods,  of  the  person  making  the  pledge,  may 
be  sold  on  execution  against  him  ;  and  the  purchaser  will 
acquire  all  such  right  and  interest,  and  be  entitled  to  pos- 
session of  the  goods  on  complying  with  the  conditions  of 
the  pledge.* 

In  making  a  levy,  the  constable  should  be  careful  on  the 
one  hand  not  to  seize  an  imreasonable  quantity  of  goods, 
and  on  the  other,  to  take  sufficient  to  raise  the  money 
at  an  ordinary  public  sale.  The  constable  should  also  be 
careful  either  to  take  the  goods  into  his  actual  custody,  or  to 
leave  them  in  the  hands  of  a  responsible  receiptor.  For,  if 
sufficient  goods  to  satisfy  an  execution  be  once  taken,  the 
debtor  is  discharged,  even  if  the  officer  waste  the  goods,  or 
misapply  the  money.* 

Where  a  sheriff  levies  an  execution  upon  sufficient  prop- 
erty to  satisfy  it,  and  through  his  negligence  or  misconduct, 
the  property  is  lost,  destroyed  or  disposed  of,  so  that  the  de- 
fendant is  deprived  of  the  benefit  thereof,  it  is  a  satisfaction 
of  the  debt,  and  the  plaintiff  must  seek  his  remedy  against 
the  officer.  But  where  the  debtor  has  neither  paid  the  debt 
nor  been  deprived  of  his  property,  a  levy  is  not  a  satisfac- 
tion.^ 

1 11  John.  116.  *  28  "Wend.  490;  17  John.  116. 
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If  the  constable  levy  by  one  execution,  and  afterwards 
receive  another  execution  against  the  same  debtor,  the  first 
levy  is  sufficient  for  both.^ 

Personal  property  pledged,  by  way  of  mortgage,  may, 
after  forfeiture,  be  levied  upon  by  virtue  of  an  execution 
against  the  mortgagee,  although  it  remain  in  the  hands 
of  the  mortgagor.'* 

What  shall  constitute  a  levy  is  not  defined  with  precision 
in  this  State. 

The  Court  say,  that  in  order  to  constitute  a  levy,  the  offi- 
cer should  enter  upon  the  premises  where  the  goods  of  the 
defendant  are,  and  take  actual  possession  of  them,  (if  they 
are  such  of  which  possession  may  be  taken.)  The  goods 
should  be  brought  within  his  view,  and  subject  to  his  con- 
trol ;  and  it  is  proper,  if  not  necessary,  that  an  inventory 
should  be  taken.  The  officer  should  assert  his  title  to  the 
goods,  by  virtue  of  the  execution  ;  and  his  acts,  in  the  asser- 
tion of  his  right,  and  the  divesting  of  the  possession  of  the 
defendant,  should  be  of  such  a  character  as  would  subject 
him  to  an  action  as  a  trespasser,  but  for  the  protection  of  the 
execution.  They  should  be  public,  open  and  unequivocal, 
and  nothing  should  be  done  by  him  to  cast  concealment  over 
the  transaction.^ 

The  mere  view  of  the  goods,  without  any  assertion  of 
right  to  interfere,  or  meddle  with  them,  would  subject  him 
to  no  responsibility.  There  is  no  hardship  in  compelling 
an  officer  to  manifest  his  intention  to  make  a  levy,  by  a^ts 
or  declarations,  of  a  clear  and  unequivocal  character.  It  is 
calculated  to  prevent  fraud,  and  to  protect  the  rights  of  all 
parties.* 

His  acts  should  also  be  so  open  and  notorious,  that  they 
can  be  proved,  if  necessary.  The  practice  of  conducting 
these  proceedings  with  secresy,  and  studiously  concealing 
all  the  steps  taken  previous  to  the  final  sale,  does  not  deserve 
encouragement.     It  leads  to  litigation  in  relation  to  the  title 

* ■ 

1 7  Taunton,  26.  SWestenrelt  vs.  Pinckney,  14  Wend. 

2  12  Wend  61;  8  Kernan,  656.  123,  Sutherland,  J.;  23  Wend.  490; 
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of  property,  and  is  uadoubtedly  frequently  used  for  fraudu- 
lent and  dishonest  purposes. 

Where  a  levy  under  execution  is  made  upon  personal 
property  which  is  left  in  the  defendant's  possession,  the 
officer  may  sell  on  the  defendant's  premises,  and  third  per- 
sons may  rightfully  attend  there  as  bidders.  A  levy  upon 
personal  property  suspends  the  other  remedies  of  the  cred- 
itor while  it  continues  ;  but  where  nothing  more  is  done,  it 
never  amounts  to  a  satisfaction  of  the  judgment.  If  a  levy 
is  overreached  by  a  prior  lien,  or  is  abandoned  for  the  benefit 
of  the  debtor,  or  is  defeated  by  his  misconduct,  it  is  not  a 
satisfaction.  But  if  the  debtor's  title  to  the  property  levied 
on  be  divested,  or  the  property  lost  or  destroyed,  aft&r  the 
officer  has  taken  it  out  of  his  possession,  the  judgment  is  sat- 
isfied to  the  extent  of  the  value  of  the  property.  If  an  officer 
who  has  levied  on  a  horse  under  execution,  by  negligence 
lame  the  animal  so  that  he  is  worth  less  than  before,  by  the 
amount  due  on  the  execution,  it  is  a  satisfaction  of  the  judg- 
ment, and  he  cannot  afterwards  proceed  on  the  execution  or 
procure  it  to  be  renewed.  ^ 

A  levy  upon  goods  in  a  store,  under  an  execution,  is  a  con- 
tinuing levy,  covering  goods  purchased  by  the  judgment 
debtor  subsequent  to  the  levy  and  during  the  life  of  the  exe- 
cution, and  placed  in  the  same  store.  Goods  levied  upon 
being  in  the  custody  of  the  officer,  if  a  portion  of  them  are 
removed  and  sold  by  the  debtor,  and  others  'of  a  similar 
description  are  put  in  the  same  place,  the  property  substi- 
tuted takes  the  place  of  that  which  has  been  taken  away  and 
becomes  subject  to  the  lien  of  the  execution  without  any 
new  levy ;  under  such  circumstances  the  sheriff  is  justified 
in  taking  the  whole.^ 

To  constitute  a  valid  levy  the  officer  must  enter  upon  the 
premises  where  the  goods  are,  and  take  possession  of  them, 
if  that  be  practicable,  if  not,  then  he  must  openly  and  un- 
equivocally assert  his  title  to  them  by  virtue  of  the  execu- 
tion.    It  is  not  essential  to  the  validity  of  the  levy  that  the 


1  The  Peoplj  vs.  Hopson,  1  Denio,    2  Roth  vs.  'Wells,  41  Barb.  194;    29 
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officer  take  actual  possession  of  the  goods,  or  that  he  remove 
them  from  the  custody  of  the  debtor.  The  test  of  a  valid 
levy  is  whether  enough  has  been  done  to  subject  the  officer 
to  an  action  of  trespass  but  for  the  protection  of  the  exe- 
cution.^ 

The  constable  cannot  pay  the  plaintiff  with  his  own 
money,  and  levy  or  retain  the  levy  under  the  execution,  even 
though  the  defendant  agree  with  him  that  this  may  be  done 
for  the  constable's  security,  where  the  money  is  raised  on 
their  joint  credit.^ 

Upon  levying  the  goods,  the  constable  should,  as  we  have 
before  seen,  either  take  them  into  actual  custody,  or  deliver 
them  to  some  responsible  receiptor ;  he  is  under  no  obliga- 
tion to  do  the  latter,  but  should  he  do  so,  he  should  take,  a 
receipt  for  them,  with  a  promise  to  return  them  or  pay  the 
execution.     The  following  form  will  answer : 

Form  of  Receipt  of  Goods  Levied  wpon  by  a  Constable. 

"  In  Justices'  Court  : 

Stephen  Stow "] 

vs.  > 

Alfred  Koe.   J 

Execution  issued  by  ,  Justice,  dated  18th  day 

of  ,  18     ,  for  $31.75. 

Under  and  by  virtue  of  the  execution  above  described,  J. 
C.  Donaldson,  a  constable  of  Oneida  county,  has  levied  upon 
the  following  goods,  to  wit :  ten  chairs  and  one  table,  the 
property  of  the- said  defendant. 

July  30th,  18  .  Received  of  the  said  J.  C.  Donaldson, 
the  goods  above  mentioned,  which  I  promise  to  deliver  to 
him  at  any  time  when  he  shall  demand  the  same ;  or  in  de- 
fault thereof,  to  pay  him  the  amount  of  said  execution,  and 
costs  of  collection.  Joseph  Beown. 

The  constable  should  be  sure  to  levy  and  sell  within  the 
life  of  the  execution.  He  should  be  careful  to  return  the 
same  to  the  Justice  within  five  days  after  the  time  specified 


1  29  N.  T.  471.  *  16  John.  443. 
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in  it  for  its  return  ;  for  if  he  neglect  to  return  it  within  the 
time  prescribed  by  statute,  he  and  his  bail  are  liable  for  the 
amount  of  the  execution,  whether  the  defendant  is  able  to 
payor  not ;  and  execution  may  issue  forthwith  upon  a  judg- 
ment against  them.^ 

An  execution  issued  by  a  Justice  of  the  Peace  maybe  re- 
newed on  the  last  day  it  has  to  run,  so  as  to  retain  the  lien 
thereof  upon  property  levied  on  by  the  constable,  sufficient 
to  satisfy  the  execution  and  which  he  has  on  hand  for  want 
of  bidders.^ 

The  constable,  after  taking  the  goods  and  chattels  into  his 
custody,  by  virtue  of  the  execution,  must  indorse  thereon 
the  time  of  the  levying  the  same,  and  immediately  give  pub- 
lic notice  of  the  sale  of  the  same. 

Form  of  Indorsement  by  Constable  of  a  Levy. 

"  By  virtue  of  the  within  execution,  I  have  levied  on  one 
bay  mare  and  one  stack  of  hay.  Const." 

Oct.         ,  18     . 

The  notice  of  sale  must  be  posted  up  in  three  public  places, 
in  the  city  or  town  where  the  property  is  taken.  The  sale 
must  also  be  in  the  same  town.* 

The  notice  should  describe  the  goods  and  chattels,  with 
the  time  and  place  of  sale ;  it  should  also  contain  the  name 
of  the  person  whose  property  is  to  be  sold.* 

The  notices  must  be  signed  by  the  constable,  and  posted 
up  at  least  five  days  before  the  time  appointed  for  the  sale. 

Form  of  the  ConstcMe^s  Notice  of  Sale. 

"  By  virtue  of  an  execution,  I  have  levied  on,  [name  the 
articles,]  the  goods  and  chattels  of  ,  which  I  shall 

expose  to  sale  at  public  vendue,  to  the  highest  bidder,  on  the 

day  of  inst.,  at  10  A.  m.,  at  the  ,  in  the 

of  .  .  Const." 

"Dated  ,  18     ." 


1  2  R.  S.  182,  §  157;  10  Wend.  370,    «  7  Barb.  K.  70. 
Nelson,  J.  8  2  R.  S.  182,  §  45.  *  Id. 
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The  proper  course  for  the  constable  is,  to  sell  so  much^ 
property  only  as  will  satisfy  the  execution,  and  which  can 
conveniently  and  reasonably  be  sold  separately.^ 

At  the  time  and  place  appointed  for  the  sale,  if  the  goods 
and  chattels  be  present,  and  pointed  out  to  the  inspection 
and  examination  of  the  bidders,  the  constable  is  to  expose 
them  to  sale  at  vendue  to  the  highest  bidder.  If  not  so  pre- 
sent, &c.,  no  proporty  in  them  will  pass  to  the  purchaser, 
the  sale  being  void.^ 

The  constable  should  levy  and  sell  in  due  season.  If  no 
bidders  attend,  he  should  postpone  the  sale  and  give  notice 
to  the  party  to  attend  and  bid  himself,  and  if  he  did  not 
so  attend,  he  would  be  excused  in  returning  that  the  prop- 
erty remained  on  hand  for  want  of  buyers.  So  he  would 
be  excused  in  making  such  a  return,  if  he  could  not  sell  the 
property  but  at  a  great  sacrifice.  Yet  after  he  has  made 
such  a  return,  he  should  proceed  and  sell  as  soon  as  he  can 
get  an  opportunity.  The  same  rule  govern  him  as  sheriffs, 
unless  the  statute  otherwise  directs.^ 

If  after  seizing  goods,  they  be  delivered  to  a  third  per- 
son on  his  giving  a  receipt,  promising  to  redeliver  them, 
and  the  receiptor  afterwards  refuse  to  comply  with  his  pro- 
mise, the  officer  may  bring  either  replevin  or  trover  for  the 
goods,  or  assumpsit  upon  the  receipt,  at  his  election,  and 
the  receiptor  is  estopped  from  setting  up  property  in  him- 
self. 

At  a  sale  of  personal  property  by  a  constable,  on  execu- 
tion, the  property  must  be  pointed  out  to  the  bidders  and 
specifically  designated.  It  must  not  be  left  to  any  future 
act  to  ascertain  what  property  is  sold. 

Accordingly  where  a  constable  levied  upon  thirteen  sheep 
generally,  and  on  the  day  of  the  sale,  the  sheep  of  the  de- 
fendant in  the  execution  numbering  twenty-two,  being  pre- 
sent,  the  constable  offered  for  sale  thirteen  of  the  sheep, 
without  designating  which.  Held,  the  constable  had  no 
right  or  power  to  sell  in  such  a  manner  as  to  authorize  the 

1  8  John.  338.  "2  Cowen  B.  421. 

2  2  R.   S.  180,  §  146;  14  John.  222; 

17  Id.  116. 
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purchaser  to  select  out  thirteen  sheep  from  the  flock,  and 
that  the  purchaser  acquired  no  title  to  the  sheep  thus  se- 
lected by  him.^ 

In  case  any  defendant  or  person  is  committed  to  jail  by 
vii'tue  of  an  execution  against  his  person,  issued  by  a  Justice 
of  the  Peace,  the  statute  has  made  provision  for  his  discharge 
which  reads  as  follows : 

If  the  person  so  committed  to  jail  have  a  family  in  this 
State  for  which  he  provides,  and  he  not  a  freeholder,  he  shall 
be  discharged  after  he  shall  have  remained  in  prison  thirty 
days,  and  if  he  have  no  family  and  be  not  a  freeholder,  he 
shall  be  discharged  after  remaining  in  prison  sixty  days.^ 

Before  such  prisoner  shall  be  discharged,  he  shall  make 
and  deliver  to  the  sheriff  or  jailor  an  affidavit  taken  before 
some  officer  authorized  to  take  affidavits,  stating  the  facts, 
which,  according  to  the  provisions  of  the  preceding  section, 
entitled  him  to  such  discharge.* 

Affidavit  to  Obtain  Discharge  from  Jail. 

In  Justices'  Court — Before  ,  Justice. 

Peter  Thorp  ] 

vs.    *      \ 

David  Ward.  J 

Oneida  County,  ss  :  Peter  Thorp,  the  above  defendant, 
being  duly  sworn,  says  that  he  has  a  family  in  this  State 
for  which  he  provides,  (or,  "that  he  has  no  family,")  and 
that  he  is  not  a  freeholder,  and  that  he  has  remained  in  pris- 
on in  the  jail  of  said  county  of  ,  thirty  (or  "  sixty") 
days,  on  an  execution  issued  in  the  above  cause. 

Petee  Thorp. 
Sworn  this  day  of  April,  ) 

18     ,  before  me,  ) 

Justice  of  the  Peace. 

A  defendant  in  a  judgment  rendered  before  a  Justice  is 
entitled  to  his  discharge  after  an  imprisonment  of  thirty 
days,  if  he  has  a  family  and  is  not  a  freeholder,  although  a 

1  4  Barbour,  434.  8  Id.  §  187. 

2  8  R.  S.  6th  ed.  449,  §136. 
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transcript  of  the  judgment  has  been  filed  in  the  county 
clerk's  office,  and  the  execution  whereon  he  is  imprisoned  is 
issued  by  the  clerk  of  the  county,  i 

In  computing  the  time, 'the  first  day  or  the  day  on  which 
the. time  begins  to  mn  is  to  be  excluded,  thus,  under  the 
foregoing  statute,  a  party  may  be  discharged  from  imprison- 
ment on  making  the  affidavit,  after  he  shall  have  remained 
in  prison  thirty  days.  Held,  where  a  defendant  was  com- 
mitted to  prison  on  the '  25th  of  August,  he  could  not  be 
discharged  before  the  26th  of  September." 

Of  Contempt  of  Court. 

The  power  of  a  Justice  of  the  Peace  to  punish  persons 
guilty  of  contempt  existed  at  common  law,*  but  it  has  been 
defined  by  the  Revised  Statutes,  as  follows  :* 

\  27 A.  In  the  following  cases,  and  in  no  others,  a  Justice 
of  the  Peace  may  punish,  as  for  a  criminal  contempt,  per- 
sons guilty  of  the  following  acts  : 

1.  Disorderly,  contemptuous  or  insolent  behavior  toward 
such  Justice  while  engaged  in  the  trial  of  a  cause,  or  in  the 
rendering  of  any  judgment,  or  in  any  judicial  proceedings, 
which  shall  tend  to  interrupt  such  proceedings,  or  to  impair 
the  respect  due  to  his  authority  : 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance, 
tending  to  interrupt  the  official  proceedings  of  a  Justice : 

3.  Resistance  wilfully  ofiered  by  any  person,  in  the  pre- 
sence of  a  Justice,  to  the  execution  of  any  lawful  order  or 
process,  made  or  issued  by  him. 

§  275.  Punishment  for  contempts,  in  the  foregoing  cases, 
may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  five  days,  or 
both,  in  the  discretion  of  the  Justice.  But  no  person  shall 
remain  imprisoned  for  the  non-payment  of  such  fine  more 
than  ten  days. 

§  276.  No  person  shall  be  punished  for  a  contempt  be- 
fore a  Justice,  until  an  opportunity  shall  have  been  given 


1  Brooks  vs.  French,  5  Wend.  E.  568.    8  1  Str.  420;  8  John.  44. 
ZJudd  vs.  Fulton,  10  Barb.  117;  i    4  2  R.  S.  273,4th  ed.  p.  458;  3  Hill, 
Hill,  355;  3  Denio,  12.  323. 
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him  to  be  heard  in  his  defence.  And  for  that  purpose  a 
Justice  may  issue  a  warrant  to  bring  the  offender  before 
him. 

§  277.  Upon  convicting  any  person  of  a  contempt,  the 
Justice  shall  make  up  a  record  of  such  conviction,  stating 
therein  the  particular  circumstances  of  the  offence,  and  th(. 
judgment  rendered  thereon  ;  which  shall  be  subscribed  bj 
him,  and  filed  in  the  office  of  the  county  clerk,  within  ten 
days  after  its  date. 

§  278.  The  warrant  of  commitment  for  any  contempt, 
shall  set  forth  the  particular  circumstances  of  the  offence,  or 
it  shall  be  void. 

The  acts  constituting  a  contempt  will  so  vary  in  different 
cases,  that  I  can  give  the  forms  only  for  a  supposed  case  ; 
and  I  have  selected  one  which  will  probably  be  of  most 
frequent  occurrence,  that  of  insolent  language  addressed  by 
one  of  the  parties  to  a  suit,  to  the  Justice,  on  the  trial. 

Warrant  to  Answer  for  a  Contempt. 

Oneida  County,  ss  :    To  any  Constable  of  said  County — 

Greeting : 

Whereas,  on  this  day,  during  the  trial  of  a  cause  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant,  before  me,  E.  F.,  a 
Justice  of  the  Peace  of  the  said  county,  at  my  office  in  the 
town  of  ,  G.  H.  did  wilfully  and  contemptuously  inter- 

rupt me,  while  engaged  in  the  trial  of  the  said  cause,  by 
making  a  great  noise  and  disturbance,  and  being  ordered  by 
me  to  cease  making  such  noise  and  disturbance,  refused  so 
to  do,  and  said  to  me,  that  he  did  not  regard  me  nor  my 
authority.  These  are,  therefore,  in  the  name  of  the  People 
of  the  State  of  New  York,  to  command  you  forthwith  to 
apprehend  him,  the  said  G.  H.,  and  bring  him  before  me, 
to  answer  for  the  said  contempt,  and  to  be  further  dealt  with 
according  to  law.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand  and  seal,  the        day  of  18     . 

E.  F.,  Justice. 

When  the  offender  is  brought  before  the  Justice  on  the 
warrant,  or,  where  the  Justice  proceeds  forthwith  while  the 
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offender  remains  before  him,  his  defence  is  to  be  heard,  if 
any  shall  be  offered.  If  no  sufficient  defence  is  made,  the 
Justice  must  make  up  and  sign  a  record  of  conviction,  "  stat- 
ing therein  the  particular  circumstances  of  the  offence,  and 
the  judgment  rendered  thereon." 

The  following  form  is  adapted  to  the  case  of  a  proceeding 
forthwith,  upon  the  commission  of  the  offence,  which  will 
most  commonly  be  done. 

Record  of  Conviction, 

Oneida  County,  ss  :  Be  it  remembered,  that  on  this  day, 
during  the  trial  of  a  cause  between  A.  B.,  plaintiff,  and  C. 
D.,  defendant,  before  me,  E.  F.,  a  Justice  of  the  Peace  of 
the  said  county,  at  my  office,  in  the  town  of  ,  G.  H. 

did  wilfully  and  contemptuously  interrupt  me,  while  engaged 
in  the  trial  of  the  said  cause,  by  making  a  great  noise  and 
disturbance,  and  being  ordered  by  me  to  cease  making  such 
noise  and  disturbance,  refused  so  to  do,  and  said  to  me,  that 
he  did  not  regard  me  nor  my  authority  ;  and  the  said  G.  H. 
having  been  forthwith  called  upon  by  me  to  answer  for  the 
said  contempt,  (or,  "  having  been  brought  before  me  to  an- 
swer for  the  said  contempt,")  and  not  having  purged  him- 
self'therefrom  ;  I  do  hereby  convict  the  said  G.  H.  of  a 
contempt,  and  do  adjudge  and  determine,  that  for  the  said 
contempt  the  said  G.  H.  pay  a  fine  of  dollars,  and  also 

that  he  be  imprisoned  in  the  jail  of  the  said  county 
days,  and  until  he  pay  the  fine   aforesaid,  or  be  duly  dis- 
charged according  to  law.     In  witness  whereof,  I  have  here- 
unto set  my  hand,  this  day  of  18     . 

E.  F.,  Justice. 

Commitment  for  a  Contempt. 

Oneida  Count,  ss  :  To  any  Constable  of  the  said  county, 
and  to  the  keeper  of  the  common  jail  of  the  said  county — 
Greeting : 

Whereas,  G.  H.  has  been  this  day  convicted  before  me, 
E.  F.  a  Justice  of  the  Peace  of  the  said  county,  of  a  con- 
tempt, for  that  on  tb-is  day,  during  the  trial  of  a  cause  be- 
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tween  A.  B.,  plaintiff^  and  C.  D.,  defendant,  before  me,  at 
my  office  in  the  town  of  ,  he,  the  said  G.  H.,  did  wil- 

fully and  contemptuously  interrupt  me,  while  engaged  in 
the  trial  of  the  said  cause,  by  making  a  great  noise  and  dis- 
turbance, and  being  ordered  by  me  to  cease  making  such 
noise  and  disturbance,  refused  so  to  do,  and  said  to  me,  that 
he  did  not  regard  me  nor  my  authority.  And  whereas, 
upon  such  conviction,  I  did  adjudge  and  determine  that  the 
said  G.  H.  pay  a  fine  of  dollars,  and  also  that  he  be  im- 
prisoned in  the  jail  of  the  said  county  days,  and  until  he 
pay  the  said  fine,  or  be  duly  discharged  according  to  law. 
These  are,  therefore,  in  the  name  of  the  People  of  the  State 
of  New  York,  to  command  you,  the  said  constable,  to  con- 
vey and  deliver  into  the  custody  of  the  said  keeper  of  the 
said  jail,  the  body  of  the  said  G.  H.,  and  you,  the  said 
keeper,  are  hereby  required  to  receive  the  said  G.  H.  into 
your  custody  in  the  said  jail,  and  him  there  safely  keep, 
during  the  said  term  of  days,  and  imtil  he  pay  the 

said  fine,  or  be  duly  discharged  according  to  law.     Hereof 
fail  you  not.     Given  under  my  hand  and  seal,  the 
day  of        18     .  >  Justice. 

Where  a  person  used  abusive  and  reproachful  words  to  a 
Justice,  relative  to  his  judicial  conduct,  though  not  while 
he  Was  acting  as  a  Justice,  and  the  Justice,  after  the  party 
had  left  his  office,  issued  a  warrant,  commanding  him  to  be 
taken  and. committed  to  jail,  until  he  should  find  sureties 
for  his  appearance  at  the  next  sessions  of  the  court  and  for 
his  good  behavior  in  the  meantime,  and  the  party  was  ar- 
rested on  the  warrant,  but  was  immediately  discharged  on 
giving  bail,  &c.  In  an  action  against  the  Justice  who  issued 
the  warrant,  it  was  hdd,  that  the  Justice  had  power  to  re- 
quire the  party  using  the  words,  to  find  security  for  the 
peace  and  for  his  good  behavior,  and  in  default  thereof  com- 
mit him.' 

As  a  necessary  incident.  Justices'  Courts,  by  authority  of 
the  common  law,  possessed  the  power  to  punish  for  "con- 
tempts committed  in  the  face  of  the  court.* 


1  Richmond  V8.  Dayton,  10  John.  E.    2  Robbina   vs.  Goiham,  26  Barb. 
893.  8  Gaines,  176. 
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Prior  to  the  Eevised  Statutes  this  power  was  neither  de- 
fined, nor  the  manner  of  exercising  it  regulated  by  statute. 
The  right  of  the  magistrate  to  arrest  a  guiliy  party,  to  pun- 
ish for  contempt,  to  hold  him  to  a  summary  trial,  and  to 
commit  him  by  warrant  on  conviction,  is  unquestionable.^ 

Since  the  Legislature  have  granted  the  power  to  fine  a 
defaulting  witness  or  juror,  and  required,  as  a  condition  to 
its  exercise,  that  he  shall  be  present  before  the  Justice,  and 
have  an  opportunity  to  be  heard  in  his  defence,  the  Justice 
may  use  the  adequate  process  of  his  court  to  bring  him  into 
his  presence  and  give  him  such  opportunity.  This  may  be 
either  a  summons  or  attachment  of  the  person. 

CHAPTER   Y. 

Appeal  to  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  or  to  a  county  court  from  an  inferior  court. 

Sbotion  351.  Existing  laws  repealed,  and  this  chapter  substituted. 

352.  By  what  courts  judgments  to  be  reviewed. 

353.  Appellant  to  make  affidavit. 

354.  Copy  affidavit  and  notice  of  appeal  to  be  served. 

355.  Security  to  stay  execi^ion. 

356.  Form  of  undertaking. 

357.  Execution,  how  stayed. 

358.  In  case  of  death  of  justice,  undertaking  to  be  filed. 
369.  Counter  affidavits  allowed,  and  when  and  how  served. 

860.  Eeturn;  when  and  how  made,  and  compelled. 

861 .  How  made  if  justice  be  out  of  office. 

862.  Further  return  may  be  ordered. 

363.  If  justice  be  dead,  insane,  or  absent  from  the  state,  witnesses 

to  be  examined;  if  in  another  county,  return  may  be  com- 
pelled. 

364.  Hearing,  upon  return;  dismissing  appeal  if  not  brought  on. 

865.  To  be  heard  on  original  papers. 

866.  Judgment,  how  given. 
367.  Judgment  roll. 

868.  Costs,  how  awarded. 

869.  Ordering  restitution. 

870.  Setting  off  costs  and  recovery. 

871.  The  costs  on  appeal 

\  351.  [301.]  (Am'd,  1849.)  Existing  laws  repealed,  and 
this  chapter  substituted. 

All  statutes  now  in  force  providing  for  the  review  of 

1  26  Barb.  698. 
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judgments  in  civil  cases,  rendered  by  courts  of  justices  of 
the  peace,  by  the  marine  court  of  the  city  of  New  York,  by 
the  justices'  courts  in  the  city  of  New  York,  by  the  munici- 
pal court  of  the  city  of  Brooklyn,  and  by  the  justices'  courts 
of  cities,  and  regulating  the  practice  in  relation  to  such  re- 
view, are  repealed  ;  and  hereafter,  the  only  mode  of  review- 
ing such  judgments  shall  be  an  appeal,  as  prescribed  by  this 
chapter. 

§  352.  [302.]  (Am'd,  1849,  1857, 1862,  1863,  1864, 1865.) 
By  what  courts  judgments  are  to  be  reviewed. 

When  a  judgment  shall  have  been  rendered  by  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  or  by  a 
justice  of  a  justice's  court  of  that  city,  the  appeal  shall  be 
to  the  court  of  common  pleas  for  the  city  and  county  of 
New  York. 

The  appeal  from  the  general  term  of  the  marine  court, 
prescribed  herein,  shall  be  from  an  actual  determination  at 
such  general  term  only,  and  shall  be  taken  within  twenty 
days  after  judgment  by  such  general  term.  In  the  city  of 
Buffalo,  the  appeals  from  the  courts  of  justices  of  said  city 
shall  be  to  the  superior  court  of  said  city.  When  rendered 
by  any  of  the  other  courts  enumerated  in  section  351,  the 
appeal  shall  be  to  the  county  court  of  the  county  where  the 
judgment  was  rendered.  On  such  appeal,  when  the  amount 
of  the  claim  or  claims  for  which  judgment  was  demanded 
by  either  party  in  his  pleadings  in  the  court  below,  shall 
exceed  fifty  dollars,  or  when,  in  an  action  to  recover  the 
possession  of  personal  property,  the  value  of  the  property 
as  assessed  and  the  damages  recovered  shall  exceed  fifty 
dollars,  exclusive  of  costs,  a  new  trial  shall  be  had  in  the 
county  court  in  the  following  appellate  cases : 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law 
joined  between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined 
between  the  parties,  whether  the  defendant  was  present  at 
the  trial  or  not. 

And,  when  the  appeal  is  to  the  superior  court  of  Buffalo, 
in  the  cases  in  which,  by  the  terms  of  this  section,  a  new 


Of  Appeals.  561 

trial  may  be  had,  such  new  trial  shall  be  had  in  the  said 
superior  court. 

Provided,  however,  that  the  appellant  may,  in  cases  whero 
the  amount  for  which  judgment  is  demanded  by  either  party 
in  his  pleadings  exceeds  fifty  dollars,  or  where,  in  an  action  to 
recover  the  possession  of  personal  property,  the  value  of  the 
property  as  assessed,  and  the  damages  recovered,  shall  exceed 
fifty  dollars  exclusive  of  costs,  state  in  the  notice  of  appeal 
that  such  appeal  is  taken  upon  questions  of  law  only,  in  which 
case  a  new  trial  shall  not  be  had  in  the  appellate  court,  but  the 
appeal  shall  be  heard  and  determined  in  the  same  manner 
as  if  such  amount  or  said  value  and  damages  were  fifty  dol- 
lars or  under.  Provided,  however,  that  in  the  city  and 
couuty  of  New  York  appeals  from  the  marine  and  district 
courts  shall  be  taken  and  heard,  and  returns  made,  in  the 
same  manner  as  heretofore. 

§  353.  [303.]  (Am'd,  1851,  1852.)  Appeal,  when  to  be 
taken. 

The  appellant  shall,  within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  stating  the  grounds  upon  which 
the  appeal  is  founded.  If  the  judgment  is  rendered  upon 
process  not  personally  served,  and  the  defendant  did  not 
appear,  he  shall  have  twenty  days,  after  personal  notice  of 
the  judgment,  to  serve  the  notice  of  appeal  provided  for  in 
this  and  the  next  section. 

^  354,  [304.J  (Am'd,  1849,  1851,  1852, 1857,  1858.)  JVo- 
tice  of  appeal ;  service  on  justice  and  opposite  party  ;  pay- 
meni  of  costs  ;  undertaking  or  deposit. 

The  notice  of  appeal  must,  within  the  same  time,  be 
served  on  the  justice,  personally,  if  living  within  the  county, 
or  on  his  clerk  if  there  be  one,  and  on  the  respondent,  per- 
sonally, or  by  leaving  it  at  his  residence,  with  some  person 
of  suitable  age  and  discretion  ;  or  in  case  the  respondent  is 
not  a  resident  of  such  county,  or  cannot,  after  due  diligence, 
be  found  therein,  in  the  same  manner,  on  the  attorney  or 
agent,  if  any,  who  is  a  resident  of  such  county,  who  ap- 
peared for  the  respondent  on  the  trial ;  and  if  neither  the 
li 


562  Op  Appeals. 

respondent  nor  such  agent  or  attorney  can  be  found  in  the 
county,  the  notice  may  be  served  on  the  respondent  by  leav- 
ing it  with  the  clerk  of  the  appellate  court,  and  the  appellant 
must,  at  the  time  of  the  service  of  the  notice  of  appeal  on  the 
justice,  or  on  his  clerk,  as  herein  provided,  (except  in  cases 
of  appeals  from  the  district  courts  in  the  city  of  New  York, 
and  the  general  term  of  the  marine  court  of  the  city  of  New 
York,)  pay  to  such  justice  or  clerk  the  costs  of  the  action, 
included  in  the  judgment,  together  with  two  dollars  costs  of 
the  return,  which  shall  be  included  in  the  judgment  for  costs 
on  reversal.     In  all  cases  of  appeal  from  the  general  term  of 
the  marine  com-t  of  the  city  of  New  York,  and  from  the 
district  courts  of  the  city  of  New  York,  to  the  com-t  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  the  appel- 
lant shall,  at  the  time  of  the  service  of  the  notice  of  appeal, 
pay  to  the  clerk  of  the  marine  court,  or  to  the  justice  or 
clerk  of  the  district  court,  two  dollars,  as  costs  of  the  return 
to  such  court  of  common  pleas,  which  costs  so  paid  shall  be 
included  in  the  judgment  for  costs,  in  case  the  judgment 
of  the  court  below  shall  be  reversed;  and  the  appellant 
shall  also  execute,  on  the  appeal,  a  written  undertaking  on 
his  part,  with  one  or  more  sufficient  sureties,  to  the  effect 
that  the  appellant  will  pay  all  costs,  disbursements  and  extra 
costs,  awarded  against  him  in  the  court  below,  if  such  judg- 
ment shall  be  affirmed  by  the  appellate  court,  on  such  ap- 
peal, together  with  all  costs  and  damages  which  may  be 
awarded  against  him  thereon ;  such  sureties  to  justify  in 
double  the  amount  specified  in  the  undertaking  ;  such  under- 
taking and  the  sufficiency  of  the  sureties  to  be  approved  by 
the  justice  of  the  court  below,  or  one  of  the  judges  of  the 
court  of  common  pleas  ;  or  the  appellant  may  deposit,  with 
the  clerk  of  the  court  of  common  pleas,  the  costs,  disburse- 
ments, and  extra  costs,  included  in  the  judgment  in  the  court 
below,  and  the  sum  of  fifteen  dollars,  to  meet  any  costs  that 
may  be  awarded  against  him  in  such  appeal ;  and  such  ap- 
peal from  the  general  term  of  the  marine  court  and  the  district 
court  shall  be  ineffectual,  unless,  within  the  time  specified 
for  bringing  the  appeal,  the  appellant  execute  such  under- 
taking or  make  such  deposit ;  the  undertaking,  when  exe- 
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cuted  and  approved,  to  be  filed  with  'the  clerk  of  the  court 
of  common  pleas  ;  the  amount  so  deposited  shall  be  repaid 
by  said  clerk,  to  the  appellant,  if  he  succeed  on  the  appeal ; 
and  in  case  the  judgment  be  affirmed,  the  said  clerk  shall, 
after  execution  is  issued,  pay  over  the  amount  so  deposited, 
to  the  respondent,  which  shall  be  credited  on  the  execution 
issued  on  the  judgment  of  affirmance,  to  the  extent  thereof, 
and  the  balance,  if  any,  on  the  execution  issued  on  the  judg- 
ment appealed  from. 

This  section  was  amended  so  as  to  give  the  party  an  op- 
jaortunity  to  appeal  within  twenty  days  after  he  has  notice 
of  the  judgment  in  cases  where  he  was  not  personally  served 
with  process,  as  in  cases  of  attachment  against  his  property. 

JVotice  of  Appeal. 

Justices'  Court  : 

To  ,  Esq., 

Jitatice  of  the  Peace,  and 


vs. 


To 


Gentlemen  : 

Take  notice,  that  the  hereby  appeals 

to  the  County  Court  of  the  county  of  from  a  judg- 

ment rendered  against  him  in  favor  of  the  in  this 

action  by  said  Justice,  within  the  county  aforesaid,  on  the 
day  of  ,  187     ,  for  damages,  $  and  costs, 

$  ,  and  specifies  the  following,  among  others  appearing 

as  the  grounds  of  this  appeal,  viz  : 

1.  The  Justice  received  improper  evidence  objected  to  by 
the  appellant. 

2.  The  Justice  rejected  proper  evidence  offered  by  the 
appellant. 

3.  The  judgment  is  not  warranted  by  the  testimony  and 
is  contrary  to  law. 

4.  The  Justice  had  no  jurisdiction  to  render  the  judg- 
ment. 
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The  appellant  claims  that  the  judgment  in  the  Jilstices' 
Court  should  have  been  more  favorable  to  him  in  this,  to 
wit: 


This  appeal  is  taken  on  questions  of  law  only?- 
Dated  at  ,  the  day  of  ,  187     . 

Yours,  &c., 

AppellanUf  Attorney    , 

Fwm  of  Notice  of  Judgment. 

In  Justices'  CJoukt. — Before-         ,  Esq.,  Justice,  of 

John  Doe    "j 
vs.  \ 

Eichard  Roe.  J 
•Judgment  rendered  for  the  plaintiff  July  20,  18     , 

for  damages,       .......  $20  00 

Costs, 3  25 


$23  25 

To  Richard  Rob,  Defendant:  Take  notice,  that  I  re- 
covered the  above  judgment  against  you,  before  the  above 
named  Justice,  on  a  proceeding  by  attachment,  [or  as  the 
case  may  be.\  John  Doe,  Plaintiff. 

Dated  Whitestown,  July      ,  18     . 

The  signing  of  a  notice  of  appeal  from  the  judgment  of  a 
Justice  of  the  Peace  to  the  County  Court,  is  an  act  which 
any  person  may  do  for  another,  by  request,  whether  he  has 
been  admitted  by  the  court  to  practice  as  an  attorney  in 
courts  of  record  or  not.* 

Hence,  a  notice  of  appeal  signed  M.  S.,  defendant,  by  W. 
I.  S.,  his  attorney,  is  valid,  although  W.  I.  S.  is  not  an  attor- 
ney-at-law. 

1  Erase  words  in  Halict  if  a  new  trial    2  Hall  vs.  Sawyer,  47  Barb.  116. 
ii  deaired  in  the  County  Court. 
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Where  a  judgment  waa  entered  in  a  Justices'  Court  on 
the  14th  day  of  November,  and  the  plaintiflf  served  a  notice 
of  appeal  on  the  Justice  on  the  4th  day  of  December, 
and  upon  the  defendant's  attorney  (the  defendant  being  a 
uon-resident)  on  the  5th  day  of  December.  Held,  that  the 
notice  was  not  served  on  the  defendant  in  time,  as  the  time 
for  appealing  expired  the  4th  day  of  December.^ 

§  355.  [305.J  (Am'd,  1849,  1863.)  Security  to  stay  execu- 
tion. 

When,  by  the  terms  of  section  352,  the  appellant  is  entitled 
to  a  new  trial  in  the  appellate  court,  he  shall,  at  the  time  of 
taking  his  appeal,  and  in  all  other  cases,  if  he  desire  a  stay 
of  execution  of  the  judgment,  give  security,  as  provided  in 
the  next  section. 

§  356.  [306.]  (Am'd,  1849.)  Farm  of  undertaking. 

The  security  shall  be  a  written  undertaking,  executed  by 
one  or  more  sufficient  sureties,  approved  by  the  county  judge, 
or  by  the  court  below,  to  the  effect  that  if  judgment  be  ren- 
dered against  the  appellant,  and  execution  thereon  be  re- 
turned unsatisfied  in  whole  or  in  part,  the  sureties  will  pay 
the  amoimt  unsatisfied. 

Undertaking  on  Appeal  from  Justice^  Court. 

Plaintiff 
vs. 


Whereas,  on  the  day  of  ,  187     ,  ,  the 

above  named  plaintiff  ,  recovered  a  judgment  against  , 

the  above  named  defendant     ,  in  Justices'  Court  of  the 

,  before  ,  Esq.,  a  Justice  of  the  Peace  in  and 

for  the  county  of  ,  for  dollars  and  cents 

recovery,  and  dollars  and  cents  costs.     And  the 

said  defendant    feeling  aggrieved  thereby,  intend 

1  Young  vs.  'Whitcomb,  46  Barb.  615;  11  How.  193,  and  cases  cited. 
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to  appeal  from  the  said  judgment  to  the  County  Court  of 
county. 

Now  therefore,  ,  of  the  of  ,  in 

the  county  of  ,  do  hereby  undertake  that  if  judg- 

ment be  rendered  against  said  defendant  on  said  appeal,' 
and  execution  thereon  be  returned  unsatisfied  in  whole  or  in 
part,  will  pay  the  amount  unsatisfied. 

Dated  187     . 

COUHTT,  ss : 

subscriber  to  the  forgoing  under- 
taking, being  sworn,  says  that  he  is  a  resident  of  the  State 
of  New  York,  and  is  worth  the  sum  of  dollars 

over  and  above  all  his  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

Sworn  before  me,  this  \ 

day  of         ,  18    .  \ 

County,  ss: 

On  the  day  of  ,  187     ,  before  me  per- 

sonally came  ,  to  me  known  to  be  the  indi- 

vidual described  in  and  who  executed  the  foregoing  under- 
taking, and  acknowledged  that  executed 
the  same. 

I  approve  of  the  form  and  manner  of  execution  of  the 
foregoing  undertaking,  and  of  the  sufficiency  of  the  surety. 

§  357.  [307.]  (Am'd,  1849.)  Execution,  how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  shall 
stay  the  issuing  of  execution ;  or  if  it  have  been  issued,  the 
service  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  officer  holding  the  execution,  shall  stay  fur- 
ther proceedings  thereon.     ^ 

§  358.  [308.]  (Am'd,  1849.)  In  case  of  death  of  Justice, 
undertaking  to  be  filed.  ■ 

Where,  by  reason  of  the  death  of  a  Justice  of  the  Peace, 
or  his  removal  from  the  county  or  any  other  cause,  the  un- 
dertaking on  the  appeal  cannot  be  delivered  to  him,  it  shall 
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be  filed  with  the  clerk  of  the  appellate  court,  and  notice 
thereof  given  to  the  respondent,  or  his  attorney  or  agent, 
as  provided  in  section  354  ;  it  shall  thereupon  have  the  effect 
as  if  delivered  to  the  Justice. 

^  359.  [309.]  (Am'd,  1849,  1852,  1865,  1866.)  Filing 
notice  of  appeal,  instead  of  service. 

When  by  reason  of  the  death  of  a  Justice  of  the  Peace, 
or  his  absence  from  the  county,  or  any  other  cause,  the  notice 
of  appeal  cannot  be  served  as  provided  by  section  353,  it 
may  be  served  by  leaving  the  same  with  the  clerk  of  the 
county. 

^  360.  [3'11.]  (Am'd,  1849, 1852,  1862,  1865,  1866.)  Be- 
turn,  when  and  how  made  and  compelled. 

The  court  below  shall  thereupon,  after  ten  days,  and 
within  thirty  days  after  service  of  the  notice  of  appeal, 
make  a  return  to  the  appellate  court  of  the  testimony,  pro- 
ceedings and  judgment,  and  file  the  same  in  the  appellate 
court.  The  return  may  be  compelled  by  attachment.  But 
no  Justice  of  the  Peace  shall  be  bound  to  make  a  return 
unless  the  fees  prescribed  by  the  last  section  of  this  chapter 
be  paid  on  the  service  of  the  notice  of  appeal ;  provided, 
however,  that  in  cases  where  the  amount  for  which  judgment 
is  demanded  by  either  party  in  his  pleadings  in  the  court 
below  exceeds  fifty  dollars,  or  where  the  value  of  the  prop- 
erty recovered,  as  appears  from  the  verdict  or  judgment, 
shall  exceed  filly  dollars,  the  testimony  need  not  be  returned ; 
but  in  such  case  the  court  below  shall  return  the  process  by 
which  the  action  was  commenced,  with  the  proof  of  service 
thereof,  and  the  -pleadings  or  copies  thereof,  the  proceedings 
aqd  judgment,  together  with  a  brief  statement  of  the  amount 
and  nature  of  the  claim  or  claims  litigated  by  the  respective 
parties,  and  in  all  cases  the  notice  of  appeal  shall  be  an- 
nexed to  the  return ;  but  in  cases  where  the  appellant  shall, 
in  accordance  with  the  provision  of  section  352  of  this  act, 
state  in  the  notice  of  appeal,  that  such  appeal  is  taken  upon 
questions  of  law  only,  the  court  below  shall  return  to  the 
appellate  court  the  testimony,  proceedings  and  judgment. 
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The  party  appealing  must  pay  the  Justice  his  fees  for 
aiaking  a  return  at  the  time  he  serves  a  notice  of  appeal 
upon  him,  or  he  is  not  bound  to  make  a  return.  The  fees 
amount  to  two  dollars.     (5  How.  422.) 

Form  of  Justices  Setum. 

Vo  the  GouKty  Court  of  the  Oounty  of  Oneida  : 

In  obedience  to  the  requirements  of  section  three  hundred 
.  vid  sixty  of  the  Code  of  Procedure,  I,  ,  a  Justice 

1 1'  the  Peace  of  ,  in  said  coimty,  de  hereby  certiiy 

and  return  to  said  court,  that  on  the  day  of  last, 

a  su:t  was  commenced  before  me  at  Utica  aforesaid,  wherein 
John  Stow  was  plaintiff  and  Peter  Kow  was  defendant,  by 
sum.Taons  returnable  on  the  day  of  then  instant,  at 

10  o'clock  A.  M.,  at  my  office  in  Utica  aforesaid.    Thesum- 
monfa  W£s  returned,  personally  served  on  the        day  of 
then  iustart,  by        constable,  with  his  return  duly  indorsed 
thereon. 

At  the  time  and  place  last  mentioned,  the  parties  appeared 
andjoined  issue,  [or  as  Che  case  may  be.] 

The  plaintiff  complained,  [here  state  the  complaint.] 

The  defendant  answered  the  complaint  as  follows  :  [here 
state  the  answer  and  notice.] 

Issue  being  thus  joined,  the  cause  was  adjourned  on  mo- 
tion of  ,  to  the  day  of  ,  then  instant,  at  2 
o'clock  p.  M.,  at  my  office  aforesaid. 

At  the  time  and  place  last  aforesaid,  the  parties  again  ap- 
peared, and,  at  the  request  of  the  plaintiff,  I  issued  a  venire 
for  a  jury,  returnable  forthwith,  and  the  constaJile  to  whom 
the  venire  was  by  me  delivered,  returned  the  same  with  the 
panel  of  jurors  summoned,  annexed  to  the  same. 

Of  the  jurors  so  summoned  and  appearing,  the  following 
persons  were  duly  drawn  and  by  me  sworn  as  the  jury  to 
try  said  case,  to  wit :  [here  state  the  names.] 

The  plaintiff,  to  maintain  his  action,  called  ,  who 

being  duly  sworn  testified  as  follows  :  [here  state  the  testi- 
mony in  the  order  in  which  it  was  given,  together  with  all 
the  objections  made  by  either  jparty ,  and  the  decision  of  the 
court  upon  each  one.] 
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The  testimony  here  closed,  the  defendant  thereupon 
moved  that  the  plaiutifF  be  non-suited,  on  the  ground,  [here 
state  them,  if  any,  and  the  decision.] 

And  I  further  certify  that  the  foregoing  is  all  the  testi- 
mony given  on  said  trial. 

The  Cause  was  then  submitted  to  the  jury ;  and  I  further 
return  that,  after  the  cause  was  so  submitted  to  the  jury,  a 
constable  was  by  me  ^worn  to  attend  the  jury,  and  the  jury 
then  retired,  under  the  charge  of  such  constable,  to  delibe- 
rate upon  their  verdict.  After  deliberating  together,  the 
jury  returned  into  court  before  me,  and  the  plaintiff  being 
called  and  answering,  the  jury  delivered  their  verdict  in 
open  court,  whereby  they  found,  in  favor  of  the  plaintiff, 
sixteen  dollars  damages,  and  forthwith,  upon  the  rendering 
of  said  verdict,  to  wit,  on  the  said  day  of  ,  18     , 

I  rendered  judgment  upon  said  verdict  for  $16.00  damages 
and  $2.50  costs,  against  the  defendant. 

And  I  further  certify,  that  the  annexed  is  the  notice  which 
was  served  on  me  for  the  appeal  in  this  cause,  on  the 
day  of  I  18     ,  and  my  fees  paid. 

Dated  Justice. 

Where  the  party  appeals  for.  a  new  trial,  the  Justice  is 
not  obliged  to  return  any  of  the  evidence  taken  before  him, 
and  therefore  may  leave  it  out  of  his  return. 

Where  in  the  return  of  a  Justice  of  the  Peace  to  an  ap- 
peal there  is  abundant  evidence,  of  an  unexceptionable 
character,  to  sustain  the  verdict  of  the  juiy,  or  the  judgment 
of  the  Justice,  the  court  will  not  reverse  the  judgment  on 
account  of  an  improper  question  being  put  to  a  witness  and 
mswered.    '(12  Barb.  382  ;  5  Barb.  285  ;  4  Wend.  458.) 

§  361.  [312.]  How  made,  if  Justice  be  out  of  office. 

When  a  Justice  of  the  Peace,  by  whom  a  judgment 
appealed  from  was  rendered,  shall  have  gone  out  of  office 
before  a  return  is  ordered,  he  shall,  nevertheless,  make  a 
return  in  the  same  manner,  and  with  the  like  effect,  as  if  he 
were  still  in  office. 

§  362.  [313.]  (Am'd,  1857.)  Further  return  may  be  or- 
dered. 
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If  the  return  be  defective,  the  appellate  court  may  direct 
a  further  or  amended  return  as  often  as  may  be  necessary, 
and  may  compel  a  compliance  with  its  order  by  attachment ; 
and  the  court  shall  always  be  deemed  open  for  these  pur- 
•poses. 

If  either  party  is  dissatisfied  with  the  return  made  by  the 
Justice,  he  can  move  the  court  at  any  time  for  an  amended 
return,  as  by  the  foregoing  section,  (as  now  amended,)  the 
court  is  always  open  for  that  purpose. 

The  following  may  be  used  as  a  form  for  the  notice  : 
Oneida  County  Court  : 
Peter  Rowe,  Respondent, "] 
vs.  ^ 

John  Snow,  Appellant.  J 

Sir  :  Please  take  notice,  that  upon  an  affidavit,  (or  affida- 
vits,) a  copy  of  which  you  are  herewith  served,  a  notice  will 
be  made  to  this  court  at  [here  state  the  place,]  on  the 
day  of  July  instant,  at  10  A.  m.,  for  an  order  requiring  A.  B., 
Esq.,  the  Justice  before  whom  this  action  was  tried  in  the 
court  below,  to  make  a  further  and  amended  return  in  this 
action,  by  answering  the  following  interrogatories,  viz  : 

1st.-  Whether  or  not,  D.  E.,  a  witness  called  and  sworn 
for  and  in  behalf  of  ,  testified  as  follows :  [here  state 

the  testimony  called  for.] 

2d.  Whether  or  not,  F.  G.,  a  witness  called  and  sworn  for 
and  in  behalf  of  ,  testified,  on  his  cross-examination, 

as  follows  :  \here  state,  in  substance,  the  testimony  called  for,  ] 
and  by  stating  what  the  witness  did  state  on  that  subject. 

3d.  Whether  or  not,  the  appellant  objected,  to  the  testi- 
mony of  \here  state  the  facts.] 

4th.  Whether  or  not,  at  the  close  of  the  testimony,  the 
appellant  moved  for  a  non-suit,  on  the  grounds  [here  state  the 
grounds,]  and  what  motion  he  did  make. 

5th.  [State  any  other  proposition  that  may  be  necessary.] 

And  for  such  other  order  or  relief  as  the  court  may  deem 
proper  to  grant  in  the  premises. 

Dated,  Yours, 

,  Att'y  for  Appellant. 
,  Att'y  for  Btpspondent. 
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^  363.  [314.J  If  Justice  be  dead,  insane,  or  absent  from 
State,  witnesses  to  be  examined ;  if  in  another  cmmty,  return 
may  be  compelled. 

If  a  Justice  of  the  Peace,  whose  judgment  is  appealed 
from,  shall  die,  become  insane,  or  remove  from  the  State,  the 
appellate  court  may  examine  witnesses,  on  oath,  to  the  facts 
and  circumstances  of  the  trial  or  judgment,  and  determine 
the  appeal,  as  if  the  facts  had  been  returned  by  the  Justice, 
If  he  shall  have  removed  to  another  county  within  the  State, 
the  appellate  court  may  compel  him  to  make  the  return,  as 
if  he  were  still  within  the  county  where  the  judgment  was 
rendered. 

§  364.  [315. J  (Am'd,  1862,  1863.)  Heanng,  upon  return; 
dismissing  appeal  Hf  not  brought  on. 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had,  as  provided  by  this  chap- 
ter, it  may  be  brought  to  a  hearing  at  a  general  term  of  the 
appellate  court,  upon  notice  by  either  party  of  not  less  than 
eight  days.  It  shall  be  placed  upon  the  calendar,  and  con- 
tinue thereon  without  further  notice  until  finally  disposed 
of.  But  if  neither  party  bring  it  to  a  hearing  before  the  end 
of  the  second  term,  the  court  shall  dismiss  the  appeal,  unless 
it  continue  the  same  by  special  order  for  cause  shown.  If 
the  appeal  is  from  a  judgment  where  a  new  trial  may  be  had, 
it  may  be  brought  to  a  hearing  or  trial  at  any  term  of  the 
county  court,  at  which  a  petit  jury  shall  be  summoned  to 
attend  upon  the  same  notice  as  provided  for  actions  in  the 
Supreme  Court ;  at  least  eight  days  before  the  court  the 
party  desiring  to  bring  on  the  appeal  shall  serve  a  note  of 
issue  on  the  clerk,  and  the  clerk  shall  thereupon  enter  the 
cause  on  the  calendar  according  to  the  date  of  the  returui 
And  the  provisions  of  this  chapter  for  a  new  trial  shall  apply 
as  well  to  appeals  heretofore  taken  and  now  pending,  as  those 
hereafter  to  be  brought. 

^  365.  [316.J  (Am'd,  1849,  1869.)  To  be  heard  on  origi- 
nal papers,  or  certified  copies. 

The  appeal  shall  be  heard  on  the  original  papers,  or  certi- 
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fied  copies  thereof,  and  no  copies  thereof  need  be  furnished 
for  the  use  of  the  court. 

§  366.  [317.J  (Am'd,  1849,  1851,  1862,  1865.)  Judgment, 
how  given. 

Upon  the  hearing  of  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors  and  defects  which  do  not  affect 
the  merits.  In  giving  judgment,  the  court  may  affirm  or 
reverse  the  judgment  of  the  court  below,  in  whole  or  in 
part,  and  as  to  any  or  all  the  parties,  and  for  errors  of  law 
or  fact.  If  the  appeal  is  founded  on  an  error  in  fact  in  the 
proceedings,  not  affecting  the  merits  of  the  action,  and  not 
within  the  knowledge  of  the  Justice,  the  court  may  deter- 
mine the  alleged  error  in  facts  on  affidavits,  and  may,  in  its 
discretion,  inquire  into  and  determine  the  same  upon  exam- 
ination of  the  witnesses.  If  the  defendant  failed  to  appear 
before  the  Justice,  and  it  is  shown  by  the  affidavits  served 
by  the  appellant,  or  otherwise,  that  manifest  injustice  had 
been  done,  and  he  satisfactorily  excuses  his  default,  the  court 
may,  in  its  discretion,  set  aside  or  suspend  judgment,  and 
order  a  new  trial  before  the  same  or  any  other  Justice  in  the 
same  county,  at  such  time  and  place,  and  on  such  terms,  as 
the  court  may  deem  proper.  Where  a  new  trial  shall  be 
ordered  before  a  Justice,  the  parties  must  appear  before  him 
according  to  the  order  of  the  court,  and  the  same  proceed- ' 
ings  must  thereupon  be  had  in  the  action  as  on  the  return  of 
a  summons  personally  served.  If  the  appeal  shall  be  from 
a  judgment  in  which  a  new  trial  may  be  had,  as  in  this  chap- 
ter provided,  the  court  shall  proceed  to  the  hearing  of  the 
cause,  if  the  issue  joined  before  the  Justice  was  an  issue 
of  law,  or  to  the  trial  thereof  by  jury,  if  such  issue  was  upon 
a  question  of  fact. 

1.  If  the  issue  joined  before  the  Justice  was  an  issue  of 
law,  the  court  shall  render  judgment  thereon  according  to 
the  law  of  the  case  ;  and  if  such  judgment  be  against  the 
pleadings  of  either  party,  an  amendment  of  such  pleading 
may  be  allowed  on  the  same  terms  and  in  like  cases  as  plead- 
ings in  actions  in  the  Supreme  Court ;  and  the  court  may 
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thereupon  require  the  opposite  party  to  answer  such  amended 
pleading  or  join  issue  thereon,  as  the  case  may  require,  sum- 
marily. 

2.  If  upon  an  appeal  in  an  issue  of  law  the  court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall  in 
like  manner  require  the  opposite  party  summarily  to  answer 
such  pleading  or  join  issue  thereon,  as  the  case  may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall 
proc'sed  to  hear  the  same  tried  by  a  jury  in  the  same  man- 
ner as  issues  joined  in  the  Supreme  Court. 

4.  Every  issue  of  fact  so  joined,  or  brought  upon  an  ap- 
peal, shall  be  tried  in  the  same  manner  as  in  actions  com- 
menced in  the  Supreme  Court. 

5.  The  court  shall  have  the  same  power  over  its  own 
determinations  and  the  verdict  of  the  jury,  and  shall  render 
judgment  thereon  in  the  same  manner  as  the  Supreme  Court 
in  actions  pending  therein,  and  may  allow  either  party  to 
amend  his  pleadings  upon  such  terms  as  shall  be  just  in 
cases  where  a  new  trial  may  be  had,  as  in  this  chapter  pro- 
vided ;  and  in  any  such  appeal,  on  which  a  new  trial  is  to 
be  had,  either  party  may,  at  any  time  before  trial,  serve 
upon  the  opposite  party  an  offer,  in  writing,  to  allow  judg- 
ment to  be  taken  against  him  for  the  sum  or  property,  or  to 
the  effect  in  such  offer  specified,  and  with  or  without  costs, 
as  said  o^r  shall  specify.  If  the  party  receiving  such  offer 
"accept  the  same,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  return  and  offer,  with  an  affidavit 
of  service  of  notice  of  acceptance  thereof,  and  the  clerk  shall 
thereupon  enter  judgment  according  to  said  offer.  And  if 
the  party  making  such  offer  shall  have  given  an  undertaking 
upon  the  appeal,  the  parties  executing  such  undertaking  shall 
be  liable  thereon  for  the  payment  of  the  judgment  entered 
by  virtue  of  said  offer.  If  the  notice  of  acceptance  be  not 
given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be 
given  in  evidence.  And,  if  the  party  to  whom  such  offer  is 
made  fail  to  obtain  a  judgment  more  favorable  to  him  than 
that  specified  in  said  offer,  then  he  shall  not  recover  costs, 
but  must  pay  the  other  party's  costs  from  the  date  of  the 
service  of  the  offer. 
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6.  Either  party  may  move  for  a  new  trial  in  said  court  on 
a  case  or  exception,  or  otherwise,  and  such  motion  may  be 
made  before  or  after  judgment  has  heen  entered,  and  the 
provisions  of  this  act  in  relation  to  the  proceedings  on  receiv- 
ing the  verdict  of  a  jury,  ex&eptions  to  the  decisions  of  the 
court,  making  and  settling  case  and  exceptions,  motions  for 
new  trials,  and  making  up  the  judgment  roll  in  the  Supreme 
Court,  are  hereby  made  applicable  to  all  appeals  brought  up 
for  trial  as  in  this  chapter  provided. 

§  367.  [318.]  (Am'd,  1852,  1865,  1869.)  Judgment  roll. 

To  every  judgment  upon  appeal  there  shall  be  annexed 
the  return  upon  which  it  was  heard,  or  a  certified  copy 
thereof,  the  notice  of  appeal,  with  any  offer,  verdict,  deci- 
sion of  the  court,  exceptions,  case,  and  all  orders  and  papers 
in  any  way  involving  the  merits  and  necessarily  affecting  the 
judgment,  which  shall  be  filed  with  the  clerk  of  the  court, 
and  shall  constitute  the  judgment  roll. 

\  368.  [321.]  (Am'd,  1849.)  Qosts,  haw  awarded. 

If  the  judgment  be  affirmed,  costs  shall  be  awarded  to 
the  respondent.  If  it  be  reversed,  costs  shall  be  awarded  to 
the  appellant.  If  it  be  affirmed  in  part,  the  cost,  or  such 
part  as  to  the  court  shall  seem  just,  may  be  awarded  to  either 
party. 

§  369.  [322.]  (Am'd,  1849,  1857.)  Ordering  restitution. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or 
collected,  and  the  judgment  be  afterwards  reversed,  the  appel- 
late court  shall  order  the  amount  paid  or  collected  to  be 
restored,  with  interest  from  the  time  of  such  payment  or 
collection.  The  order  may  be  obtained  on  proof  of  the  facts 
made  at  or  after  the  hearing,  upon  a  previous  notice  of  six 
days,  and  if  the  order  shall  be  made  before  the  judgment  is 
entered,  the  amount  may  be  included  in  the  judgment. 

^  370.  [323.]  Setting  off  costs  and  recovery. 
If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  court  shall  set 
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o3F  the  one  against  the  other,  and  render  judgment  for  the 
balance. 

§  371.  [324.]  (Am'd,  1849,  1851,  1862, 1863, 1864, 1866.) 
The  costs  on  appeal. 

Costs  shall  be  allowed  to  the  prevailing  party  in  judgments 
rendered  on  appeal  in  all  cases,  with  the  following  exceptions 
and  limitations  :  In  the  notice  'of  appeal,  the  appellant  shall 
state  in  Vrhat  particular  or  particulars  he  claims  the  judg- 
ment should  have  been  more  favorable  to  him.  If  he  claims 
that  the  amount  of  judgment  is  less  favorable  to  him  than  it 
should  have  been,  he  shall  state  what  should  have  been  its. 
amount.  Within  fifteen  days  after  the  service  of  the  notice 
of  appeal,  the  respondent  may  serve  upon  the  appellant  and 
Justice,  an  offer,  in  writing,  to  allow  the  judgment  to  be 
corrected  in  any  of  the  particulars  mentioned  in  the  notice 
of  appeal.  The  appellant  may,  thereupon,  and  within  five 
days  thereafter,  file  with  the  Justice  a  written  acceptance  of 
such  ofier,  shall  thereupon  make  a  minute  thereof  in  his 
docket,  and  correct  such  judgment  accordingly,  and  the  same 
so  corrected  shall  stand  as  his  judgment,  and  be  enforced 
accordingly  ;  and  any  execution  which  has  been  issued  upon 
the  judgment  appealed  from,  shall  be  amended  by  the  Jus- 
tice to  correspond  with  the  amended  judgment ;  and  no  un- 
dertaking given  to  stay  execution  shall  be  enforced  for  more 
than  the  amount  of  the  corrected  judgment.  If  such  ofier 
be  not  made,  and  the  judgment  in  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  judgmeut  in  the 
court  below  ;  or  if  such  ofier  be  made  and  not  accepted,  and 
the  judgment  in  the  appellate  court  be  more  favorable  to  the 
appellant  than  the  ofier  of  the  respondent,  the  appellant 
shall  recover  costs ;  provided,  however,  that  the  appellant 
shall  not  recover  costs  unless  the  judgment  appealed  from 
shall  be  reversed  on  such  appeal,  or  be  made  more  favorable 
to  him,  to  the  amount  of  at  least  ten  dollars.  If  the  offer 
be  made,  and  accepted  by  the  appellant,  the  appellant  shall 
recover  all  his  disbursements  on  appeal,  and  all  his  costs  in 
the  court  below.     But  the  appellant  shall  not  recover  costs 
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except  as  provided  in  this  chapter.    The  respondent  shall  be 
entitled  to  recover  costs  where  the  appellant  is  not. 

,  Form  of  Notice. 

CouNxr  Court : 

Joseph  Ostrander,  Appellant, ") 

vs.  \ 

Eeuben  Stewart,  Respondent,  j 

Please  take   notice,  that  the  respondent  in  this  action 
hereby  offers  to  let  the  judgment  herein  be  corrected  in  the 
following  particulars,  to  wit:  {here  state  the  particulars.) 
Dated  ,  187     . 

Yours, 
J.  F.  HuELEY,  Respondentia  Atfy. 
To  J.  D.  KJEENAN,  Esq., 

Appellant's  Att'y. 

It  will  be  observed  that  this  notice  must  be  served  on  the 
appellant,  or  his  attorney,  and  the  Justice,  within  fifteen 
days  after  the  notice  of  appeal  is  served,  or  it  will  be  of  no 
avail.  1 

In  case  the  appellant  accepts  the  offer  so  served  upon  him, 
he  may,  within  five  days  thereafter,  file  with  the  Justice  a 
written  acceptance  of  such  offer,  whose  duty  it  is  to  make  a 
minute  thereof  in  his  docket  and  correct  his  judgment  ac- 
cordingly, and  the  same  so  corrected  shall  stand  as  his  judg- 
ment. 

Form  of  Acceptance. 

County  Court  : 

Joseph  Ostrander,  Appellant,  ^ 

agst.  \ 

'Reuben  Stewart,  Respondent.  J 

I  hereby  accept  the  offer  of  the  respondent  in  this  action, 
and  hereby  consent  that  the  judgment  be  corrected  in  the 
particulars  mentioned  in  said  offer. 

Dated  18     . 

J.  D.  Kbrnan,  Appellant's  Att'y. 

1  See  §  871  of  the  Code. 
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Whenever  costs  are  awarded  to  the  appellant,  he  shall  be 
allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  the 
justice  on  making  the  appeal,  as  disbursements,  in  addition 
to  the  costs  in  the  appellate  court ;  and  when  the  judgment 
in  the  suit  before  the  Justice  was  against  such  appellant,  he 
shall  further  be  allowed  to  tax  the  costs  incurred  by  him, 
which  he  would  have  been  entitled  to  recover  in  case  the 
judgment  below  had  been  rendered  in  his  favor.  If,  upon 
'  an  appeal,  a  recovery  for  any  debt  or  damages  be  had  by  one 
party,  and  costs  be  awarded  to  the  other  party,  the  court 
shall  set  off  such  costs  against  such  debt  or  damages,  and 
render  judgment  for  the  balance.  The  following  fees  and 
costs,  and  no  other,  except  fees  of  officers,  disbursements  and 
witnesses'  fees,  shall  be  allowed  on  appeal,  to  the  party  enti- 
tled to  costs  as  herein  provided,  when  the  new  trial  is  in  the 
county  court. 

For  .proceedings  before  notice  of  trial,  ten  dollars  ;  for  all 
subsequent  proceedings  before  trial,  seven  dollars  ;  for  trial 
of  an  issue  of  law,  ten  dollars  ;  for  every  trial  of  an 
issue  of  fact,  fifteen  dollars ;  for  argument  of  a  motion 
for  a  new  trial  on  a  case  or  a  bill  of  exceptions,  ten  dollars; 
in  all  cases,  to  either  party,  for  every  term  not  exceeding 
five,  at  which  the  appeal  is  necessarily  on  the  calendar,  and 
is  not  tried  or  is  not  postponed  by  the  court,  seven  dollars. 
In  other  appeals  the  costs  shall  be  as  follows  :  To  the  appel- 
lant, on  reversal,  fifteen  dollars  ;  to  the  respondent,  on  the 
affirmance,  twelve  dollars.  If  the  judgment  appealed  from 
be  reversed  in  part  and  affirmed  as  to  the  residue,  the 
amount  of  costs  allowed  to  either  party  shall  be  such  sum  as 
the  appellate  court  may  award,  not  exceeding  ten  dollars. 
If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided for  by  section  364,  no  costs  shall  be  allowed  to  either 
party.  In  every  appeal  the  Justice  of  the  Peace  before 
whom  the  judgment  appealed  from  was  rendered,  shall 
receive  two  dollars  for  his  return.  If  the  judgment  be 
reversed  for  an  error  of  fact  in  the  proceedings,  not  affecting 
the  merits,  costs  shall  be  in  the  discretion  of  the  court.  If, 
in  the  notice  of  appeal,  the  appellant  shall  not  state  in  what 
particular  or  particulars  he  claims  the  judgment  should  have 
Jj 
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been  more  favorable  to  him,  he  shall  not  be  entitled  to  costs 
unless  the  judgment  appealed  from  shall  be  wholly  reversed. 

According  to  the  provisions  of  the  Code,  section  371,  the 
offer  to  allow  the  judgment  to  be  reversed,  must  be  served 
upon  the  appellant  and  the  Justice  ;  but  when  the  party  has 
appeared  by  attorney,  the  service  of  papers  shall  be  upon  the 
attorney  instead  of  the  party.  When  the  offer  is  made  to 
correct  the  judgment,  it  should  be  served  on  the  party, 
unless  the  appeal  is  made  by  an  attorney,  in  which  case  it 
m'ust  be  served  on  him.^ 

Where  a  party  appeals  from  a  Justice's  judgment  for  a 
new  trial,  he  can,  in  the  appellate  court,  raise  all  questions 
which  were  properly  raised  in  the  court  below,  as  full  as  he 
could  do  if  the  appeal  were  on  questions  of  law  only.^ 

On  an  appeal  from  a  judgment  in  a  Justices'  Court  to  the 
county  court,  the  Justice  cannot  be  compelled  to  return  the 
evidence  taken  before  him  on  the  trial,  where  the  case  is  a 
proper  one  for  a  new  trial  in  the  county  court ;  and  whether 
the  case  is  a  proper  one  for  a  new  trial  in  the  county  court, 
depends  upon  the  amount  stated  and  claimed  in  the  plead- 
ings ;  it  must  exceed  $50.^ 

The  party  must  be  careful  and  have  the  notice  of  appeal 
served  as  directed  in  the  foregoing  section  354,  and  pay  the 
costs  as  therein  directed,  or  he  loses  his  right  to  appeal.* 

The  office  of  a  notice  of  appeal,  to  ■  bring  up  a  judgment 
of  a  Justice  of  the  Peace  for  review,  is  to  require  and  enable 
the  Justice  to  make  a  full  and  complete  return  of  the  entire 
proceedings  in  the  cause,  and  especially  (by  stating  the 
grounds  of  appeaX)  to  call  his  attention  to  the  matters  which 
are  particularly  relied  on  to  reverse  the  judgment.^ 

If  the  notice  is  defective  in  stating  the  grounds  of  the 
appeal  or  otherwise,  the  remedy  is  by  motion  to  dismiss  the 
appeal.® 

Where  an  action  is  brought  in  a  Justices'  Court  to  recover 
damages,  as  claimed  in  the  complaint,  at  $100,  and  on  the 

1  Purris  vs.  Gray,  89  How.  1.  s  gee  §  858. 

2  Stevens  vs.  Benton,  89  How.  18.  6  11  How.  140,  498;  18  Wend.  660 ;  2 
SHobbs  vs.  Wetberwax,  88  How.  886.      Sand.  682. 

*  6  Howard,  482. 
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trial  a  verdict  is  rendered  for  the  plaintiff  for  $30,  no  evi- 
dence being  given  which  laid  the  damages  at  beyond  $50.  On 
appeal  to  the  county  court  the  cause  is  properly  triable  there 
before  a  jury,  as  it  is  the  amount  of  the  claim  in  the  plead- 
ings, and  not  the  amount  of  recovery  in  the  court  below 
which  confers  jurisdiction  on  the  county  court,  under  section 
352  of  the  Code.i 

A  defendant  may  properly  be  said  to  fail  to  opjjear  before 
a  Justice  of  the  Peace,  within  the  meaning  of  section  366 
of  the  Code,  not  only  where  he  does  not  answer  on  the 
return  of  the  summons,  and  the  plaintiff  takes  judgment, 
but  where  he  neglects  to  attend  on  the  day  to  which  the 
cause  is  adjourned,  and  the  trial  proceeds  without  him. 

It  was  intended  by  that  section  to  provide  for  a  case  where 
the  plaintiff  practices  a  fraud  upon  the  defendant,  and 
induces  him  not  to  attend  the  trial,  or  where  he  furnishes  a 
good  and  sufficient  excuse  for  his  default.  (18  Barb.  387, 
C.  L.  Allen,  J.) 

If  the  judgment  appealed  from  be  reversed  in  part,  and 
be  affirmed  as  to  the  residue,  the  amount  of  costs  allowed 
to  either  party  shall  be  such  sum  as  the  appellate  court  may 
award,  not  exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as 
provided  by  section  364,  no  costs  shall  be  allowed  to  either 
party. 

Where  the  appeal  is  heard  by  the  supreme  court,  because 
of  the  incompetency  of  the  county  judge,  the  costs  will  be 
the  same  as  if  heard  by  the  county  judge.  (Taylor  vs. 
Seeley,  4  How.  314.) 

The  fee  to  the  Justice  must  be  paid  at  the  time  of  the  ser- 
vice of  the  notice  of  appeal.  (Van  Heusen  vs.  Kirkpatrick, 
5  How.  422.) 

When  the  judgment  of  the  appellate  court  is  given  for  the 
appellant,  it  is  imperative  upon  the  court  to  order  restitution 
of  all  the  appellant  has  lost.     (Code,  §  330.) 

Therefore,  where  the  judgments  of  the  Justice  and  the 
coimty  court  are  reversed,  complete  restitution  cannot  be 


1  Ovensbire  v.  Adee,  27  How.  868 
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made  to  the  appellant,  short  of  paying  him  his  costs  of 
defending  the  action  before  the  Justice,  and  of  prosecuting 
the  appeal  before  the  county  court,  together  with  his  costs 
in  the  supreme  court.     (9  Howard,  80.) 

The  word  "  disbursements"  as  used  in  the  foregoing  371st 
section,  has  a  more  extensive  meaning  under  the  present  than 
under  the  former  system,  (13  How.  13.)  and  I  have  no  doubt 
it  embraces  all  actual  and  necessary  disbursements  in  the 
cause,  and  will  include  the  costs  incurred  before  the  Justice 
which  would  have  been  taxed  in  his  favor  if  judgment  had 
been  given  for  him  in  the  first  instance. 

On  appeal  to  the  county  court  from  a  judgment  of  a  Jus 
tices'  Court,  the  county  court  should  disregard  errors  of  the 
Justice  not  affecting  the  merits,  and  give  judgment  accord- 
ing to  the  justice  of  the  case.^ 

An  order  of  a  county  court  dismissing  an  appeal  from  a 
Justice's  judgment,  on  the  ground  that  it  was  not  brought 
in  time,  is  a  final  determination  of  the  rights  of  the  parties 
In  the  action,  and  is  therefore  to  be  deemed  a  judgment 
within  the  meaning  of  section  245  of  the  Code.^ 

A  general  appearance  by  the  respondent  in  the  appellate 
court,  and  noticing  the  appeal  for  argument,  amount  to  a 
waiver  of  the  right  to  have  the  appeal  dismissed  on  the 
ground  that  it  was  not  made  in  time.^ 

Where  a  judgment  rendered  in  a  Justices'  Court  is.for 
different  claims,  or  is  for  distinct  items  or  articles  of  prop- 
erty, separable  in  their  nature,  and  capable  of  being  sepa- 
rated on  the  record,  both  as  to  identity  and  value,  the  county 
court  on  appeal  may  reverse  in  part  and  affirm  as  to  the 
residue.* 

Upon  an  appeal  to  the  county  court  from  a  judgment 
rendered  in  a  Justices'  Court,  where  the  amount  of  the  plain- 
tiff's claim  litigated  in  the  latter  court  exceeds  $50,  the 
appellant  being  entitled  to  a  new  trial  as  a  matter  of  right, 
there  is  no  reason  for  requiring  particularity  in  the  state- 

1  Osincnp  ts.  Nichols,  49  Barb.  146.    *  Sbavr  vs.   Davis,  66  Barb.  889  ;  60 

2  Pearson  vs.  Lovejoy,  68  Barb.  407.        Barb.  854;  29  N.  T.  400;  39  Barb. 

28  N.  T.  17.  298. 

»  27  How.  885  ;  58  Barb.  407,  411. 
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ment  of  the  grounds  of  appeal  in  the  notice  of  appeal ;  hence, 
an  allegation  in  the  notice  that  the  judgment  is  against  law 
and  evidence  is  sufficient.^ 


1  Fowler  ye.  Westerrelt,  10  Barb.  874. 


CHAPTER  XL 

License  Law  of  1870. 

An  act  regulating  the  sale  of  Intoxicating  Liquors.     Passed 
April  10,  1870. 

The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follows. • 

Section  1.  There  shall  be  a  board  of  commissioners  of 
excise  in  each  of  the  cities,  incorporated  villages  and  towns 
of  this  State.  Such  boards  in  cities  shall  be  composed  of 
three  members,  who  shall  be  appointed  as  hereinafter  pro- 
vided. In  incorporated  villages  they  shall  consist  of  three 
members  of  the  board  of  trustees,  one  of  whom  shall  be 
president,  to  be  annually  designated  by  such  board  of  trustees; 
and  in  towns  they  shall  consist  of  the  supervisors  and  jus- 
tices of  the  peace  thereof,  for  the  time  being,  respectively. 
Any  three  members  shall  be  competent  to  execute  the  pow- 
ers vested  in  any  town  board  ;  and  in  case  the  office  of 
supervisor  be  vacant,  or  there  be  not  two  justices  in  the 
town,  then  the  town  clerk  shall  act  in  their  places 
respectively. 

§3.  The  commissioners  of  excise  shall  meet  in  their 
respective  cities,  villages  and  towns,  on  the  first  Monday  of 
May  in  each  year,  and  on  such  other  days  as  a  majority  of 
the  commissioners  shall  appoint,  not  exceeding  one  in  each 
month  in  any  year,  in  such  town  or  village,  for  the  purpose 
of  granting  licenses  as  provided  by  law.  In  cities  they 
shall  meet  on  the  first  Monday  of  each  month,  and  as  often 
as  they  shall  deem  necessary.  All  such  licenses  shall  expire 
at  the  end  of  one  year  from  the  time  they  shall  be  granted. 

^  4.  The  board  of  excise  in  cities,  towns  and  villages  shall 
have  power  to  grant  licenses  to  any  person  or  persons  of 
good  moral  character,  who  shall  be  approved  by  them,  per- 
mitting him  and  them  to  sell  and  dispose  of,  at  any  one 


License  Law  of  1870.  583 

named  place  within  such  city,  town  or  village,  strong  and 
spirituous  liquors,  wines,  ale  and  beer,  in  quantities  less  than 
five  gallons  at  a  time,  upon  receiving  a  license  fee  to  be  fixed 
in  their  discretion,  and  which  shall  not  be  less  than  thirty, 
nor  more  than  one  hundred  and  fifty  dollars.  Such  licenses 
shall  only  be  granted  on  written  application  to  the  said 
board,  signed  by  the  applicant  or  applicants,  specifying  the 
place  for  which  license  is  asked,  and  the  name  or  names  of 
the  applicant  or  applicants,  and  of  every  person  interested 
or  to  be  interested  in  the  business  to  authorize  which  the 
license  shall  be  used.  Persons  not  licensed  may  keep,  and 
in  quantities  not  less  than  five  gallons  at  a  time,  sell  and 
dispose  of  strong  and  spirituous  liquors,  wines,  ale  and  beer, 
provided  that  no  part  thereof  shall  be  drank  or  used  in  the 
building,  garden  or  inclosure  communicating  therewith  ;  or 
in  any  public  street  or  place  contiguous  to  the  building  in 
which  the  same  be  so  kept,  disposed  of  or  sold. 

^  5.  Licenses  granted  as  in  this  act  provided,  shall  not 
authorize  any  person  or  persons  to  expose  for  sale,  or  sell,  give 
away  or  dispose  of  any  strong  or  spirituous  liquors,  wines, 
ale  or  beer,  on  any  day  between  the  hours  of  one  and  five 
o'clock  in  the  morning,  and  all  places  licensed  as  aforesaid 
shall  be  closed,  and  kept  closed  between  the  hours  aforesaid. 

§  6.  The  act  entitled  "  An  act  to  regulate  the  sale  of 
intoxicating  liquors  within  the  metropolitan  police  district 
of  the  State  of  New  York,"  passed  April  14th,  1866,  is 
hereby  repealed  ;  and  the  provisions  of  the  act  passed  April 
16th,  1857,  except  where  the  same  are  inconsistent,  or  in 
conflict  with  the  provisions  of  this  act,  shall  be  taken  and 
construed  as  a  part  of  this  act,  and  be  and  remain  in  full 
force  and  effect  throughout  the  whole  of  this  State.  The 
pay  of  the  commissioners  in  towns  and  villages  shall 
be  three  dollars  per  day.  They  are  to  have  no  clerk.  The 
moneys  arising  from  licenses  is  to  be  paid  to  the  county 
treasurer  within  thirty  days  after  receiving  the  same,  to  be 
expended  under  the  direction  of  the  board  of  supervisors,  at 
their  next  annual  meeting,  for  the  support  of  the  poor  of 
such  town. 

^  7.  The  book  of  minutes  kept  by  the  commissioners  of 


584  License  Law  of  1870. 

excise  in  any  town  or  village,  except  where  in  use  by  said 
commissioners,  must  be  deposited  in  the  clerk's  office  of  such 
town  or  village.  The  expenses  of  necessary  books  and 
blanks  are  a  town  charge,  and  audited  and  paid  in  like 
manner  as  other  town  or  village  charges. 

Booh  cf  Minutes  to  be  filed  in  the  office  of  the  Town  Clerk. 

At  a  meeting  of  the  Commissioners  of  Excise,  in  and  for 
the  town  of  ,  held  at  the  in  the  (as  the 

case  may  be)  on  the        day  18     . 

Present-T—  Commissioners. 

Resolved,  That  a  tavern  license  be  granted  to  ,  to 

keep  an  inn  in  No.     ,  in  the  town  of  ,  upon  pay- 

ment of  $      license  fee. 

Resolved,  That  license  be  granted  to  ,  of  , 

upon  pa3Tnent  of  $30. 

Adjourned  to  at 

May  ,  18  .  Board  met  again,  all  the  members  being 
present. 

Resolved,  That  a        license  be  granted  to  to  keep 

a  tavern  in  ,  in  the        of         ,  upon  payment  of  $100 

license  fee. 

Resolved,  [as  the  case  may  be.\ 

Dated  ,  18     . 

Commissioners  of  Excise. 

It  would  appear  that  the  object  of  having  the  book  of 
minutes  filed  is,  that  the  citizens  of  the  town  may  have  an 
opportunity  of  ascertaining  who  has,  or  has  not,  obtained 
license  by  an  inspection  of  the  same. 

Form  of  Book  of  Minnies. 
At  a  meeting  of  the  Commissioners  of  Excise,  in  and  for 
the        of  ,  held  at  in  the  of  ,  on  the 

day  of  May,  18     . 
Present — A.  B.,  C.  D.,  E.  F.,  Commissioners. 
Applications  were  presented  from  the  following  named 
persons,  supported  by  the  petition,  in  each  case,  of  the  re- 
quired number  of  freeholders,  for  licenses :  A.  B.,  Whites- 
town  ;  CD.,  Marcy ;  E.  F.,  Vernon.  » 
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Applications  were  presented  from  the  following  named 
persons,  to  be  licensed  to  sell  strong  and  spirituous  liquors 
and  wines,  in  quantities  less  than  five  gallons  : 

,  of  Whitestown.  ,  of  Deerfield. 

,  of  "  ,  of 

On  motion  adjourned  to 

,  18  .  The  Board  met  pursuant  to  adjourn- 
ment. 

Present — 

Resolved,  That  a  license  be  granted  to  ,  of         ,  to 

sell  strong  and  spirituous  liquors  and  wines,  to  be  drank  in 
his  house  in  the  town  of  Whitestown,  for  the  ensuing  year, 
upon  payment  of  $      for  .the  same.     Adopted. 

The  sureties  upon  his  bond  are,  A.  B.,  of  Whitestown, 
and  C.  D.,  of  Marcy,  \or  as  the  case  may  be.\ 

Resolved,  That  a  license  be  granted  to  ,  in 

the  town  of  Whitestown,  to  sell  strong  and  spirituous  liquors 
and  wines,  in  quantities  less  than  five  gallons,  at  his  place  of 
business. 

The  foregoing  will  give  the  Board  an  idea  of  the  entries 
to  be  made  of  their  proceedings  in  pursuance  of  the  require- 
ments of  the  statute. 

Act  of  1857. 

§  6.  Licenses  shall  not  be  granted  to  any  person  to  sel . 
strong  and  spirituous  liquors  and  wines  to  be  drank  on  th*( 
premises  of  the  person  licensed,  unless  such  person  proposes 
to  keep  an  inn,  tavern  or  hotel,  nor  unless  the  Commission- 
ers are  satisfied  that  the  applicant  is  of  good  moral  character, 
that  he  has  sufEcient  ability  to  keep  an  inn,  tavern  or  hotel, 
and  the  necessary  accommodations  to  entertain  travelers,  and 
Statement  in    that  an  inn,  tavern  or  hotel  is  required  for  the 

licenses.  actual  accommodation  of  travelers  at  the  place 
where  such  applicant  resides,  or  proposes  to  keep  the  same ; 
all  of  which  shall  be  expressly  stated  in  such  license  ;  and 
no  such  license  shall  be  granted  except  on  the  petition  of 
not  less  than  twenty  respectable  freeholders,  (of  this  State,) 
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residing  in  the  election  district  where  such  inn,  tavern 
or  hotel  is  proposed  to  be  kept,  by  them  duly  signed  and 
verified  by  the  oath  of  a  subscribing  witness  ;  and  not  then, 
unless  in  the  opinion  of  the  Commissioners  such  inn,  tavern 
or  hotel  is  necessary  or  proper;  and  not  more  than  one 
license  shall  be  granted  on  the  memorial  of  the  same  peti- 
tioners, or  any  of  them.  And  in  case  the  Commissioners 
shall  grant  any  license  contrary  to  the  provisions  of  this  act, 
they  shall  be  deemed  guilty  of  a  misdemeanor. 

Form  of  Petition  of  Freeholders. 

To  the  Board  of  Oommissioners  of  Excise  of  the  tovm 

of 

We,  the  undersigned,  being  freeholders  in  the  State  of 
New  York,  and  residing  in  the  town  of  ,  (or  city  of 

,  as  the  case  may  be,)  in  said  county,  would  respect- 
fully show,  that  A.  B.,  of  ,  proposes  to  keep  an  inn,  (or 
tavern,)  in  said  for  the  ensuing  year,  we,  therefore,  here- 
by certify  that  we  are  well  acquainted  with  the  said  A.  B., 
that  he  is  a  man  of  good  moral  character,  of  sufficient  ability 
to  keep  an  inn,  and  has  the  necessary  accommodations  to  enter- 
tain travelers,  and  that  an  inn  or  tavern  is  required  for  the 
actual  accommodation  of  travelers  at  the  place  where  the 
said  proposes  to  keep  the  same.     We,  therefore,  ask 

your  honorable  Board  to  grant  him  a  license  to  keep  such 
inn,  and  to  sell  strong  and  spirituous  liquors  and  wines,  to 
be  drank  on  his  said  premises,  in  pursuance  of  the  act  to 
regulate  the  sale  of  intoxicating  liquors. 

Dated,  (Names.) 

Witness  present,  John  Smith. 

County,  ss  :  being  duly  sworn,  deposes  and 

says,  that  he  is  a  resident  of  the  town  of  ,  that  he  saw 

each  of  the  persons,  whose  names  are  signed  to  the  annexed 
petition,  sign  the  same,  and  that  he  subscribed  his  name 
thereto  as  a  witness,  and  that  he  knows  each  of  the  said  per- 
sons to  be  the  same  persons  who  signed  the  said  petition, 
and  that  he  believes  them  to  be  respectable  freeholders 
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within  the  State  of  New  York,  and  that  each  of  said  per- 
sons is  a  resident  of  Election  District  No.       in  said  town. 

JOHN  SMITH. 
Sworn  this        day  of  May, 
18     ,  before  me. 

Justice  of  the  Peace. 

No  person  is  authorized  to  sign  but  one  petition  for  his 
Election  District. 

§  7.  Nor  shall  such  license  to  keep  an  inn,  tavern  or  hotel 
be  granted  until  the  applicant  shall  have  executed  and  deli- 
vered to  the  Board  of  Commissioners,  (of  Excise,)  herein 
Bondtobeexe-  provided  a  bond  to  the  people  of  this  State,  in 
cuted.  t]je  penal  sum  of  two  hundred  and  fifty  dollars, 
with  sufficient  sureties,  who  shall  duly  justify  in  the  sum  of 
five  hundred  dollars,  to  be  approved  by  the  Board  of  Com- 
missioners, with  a  condition  that  such  applicant,  during  the 
time  that  he  shall  keep  any  inn,  tavern  or  hotel,  will  not 
suffer  it  to  be  disorderly,  or  suffer  any  gambling,  or  keep  a 
gambling  table  of  any  description,  within  the  inn,  tavern  or 
hotel  so  kept  by  him,  or  in  any  out-house,  yard  or  garden 
belonging  thereto. 

The  condition  of  an  innkeeper's  bond,  under  the  act  of 
1857,  that  the  obligor  will  not  keep  a  gambling  table  of  any 
description,  is  broken  by  keeping  a  billiard  table  which  his 
guests  and  others  use,  under  a  rule  that  the  losing  party  of 
each  game  should  pay  him  for  the  use  of  the  table.^ 

Form  of  an  Inn-Keeper's  Bond. 

Know  all  men  by  these  presents,  that  we  are  held 

and  firmly  bound  unto  the  People  of  the  State  of  New  York, 
in  the  sum  of  two  hundred  and  fifty  dollars,  to  be  paid  to  the 
said  people,  for  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Dated  the 
day  of  May,  18     . 

Whereas,  the  above  bounden  has  applied  to  the  Board 
of  Commissioners  of  Excise,  in  the        of        ,  for  a  license 


1  People  Vs.  Harrison,  28  How.  Pr.  247. 


688  License  Law  of  1870. 

to  sell  strong  and  spirituous  liquors  and  wines  to  be  drank 
in  his  house,  in  the  town  of  ,  in  said  county,  where 

he  proposes  to  keep  an  inn,  tavern,  or  hotel.  Now,  there- 
fore, the  condition  of  this  obligation  is  such  that  if  the  said 
,  during  the  time  he  shall  keep  an  inn,  tavern,  or  hotel, 
in  said  election  district,  shall  not  suffer  it  to  be  disorderly, 
or  suffer  any  gambling,,  or  keep  any  gambling  table  of  any 
description  within  the  inn,  tavern,  or  hotel,  so  kept  by  him, 
or  in  any  out  house,  yard  or  garden,  belonging  thereto,  then 
this  obligation  to  be  void  ;  otherwise  to  remain  in  force. 
Sealed  and  delivered  in  the  presence  of 

'l.  8. 
'i..  8. 
Jl.  8. 

We  approve  of  the  sureties  of  this  bond. 

Gommissioners  of  Hxcise  of  the  , 

Form  of  Justification. 

State  op  New  York,  County,  ss  :  and 

being  duly  sworn,  depose  and  say,  that  they  are  residents  of 
said  county,  and  that  each  for  himself  is  worth  the  sum  of 
five  hundred  dollars  over  and  above  all  his  debts  and  liabili- 
ties, exclusive  of  property  exempt  from  execution. 
Subscribed  and  sworn  this        day  ) 

of  May,  1871,  before  me,  J 

Form  of  an  Inn-Keeper's  License. 

Oneida  County,  ss  :    License  is  hereby  granted  by  the 
Board  of  Commissioners  of  Excise,  for  the  town  of  , 

,  a  resident  of  ,  in  the  town  of  ,  in  said 

county  of  Oneida,  to  sell  strong  and  spirituous  liquors  and 
wines,  to  be  drank  in  his  house  in  said  election  district, 
where  he  proposes  to  keep  an  inn,  tavern,  or  hotel,  we  being 
satisfied  that  the  said  is  of  good  moral  character,  that 

he  is  of  sufficient  ability  to  keep  a  tavern,  and  has  the  neces- 
sary accommodations  to  entertain  travelers,  and  that  a  tavern 
is  absolutely  necessfiry  for  the   actual  accommodation  of 
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travelers  at  the  place  where  the  said  proposes  to  keep 

the  same. 

This  license  shall  continue  in  force  one  year  from  and 
after  this  date,  and  no  longer. 

In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  the        day  of  ,  18     . 

Commissioners  of  Mcdse  of  the 

§  8.  Every  keeper  of  an  inn,  tavern  or  hotel  in  any  of  the 
towns  or  villages  of  this  State,  shall  keep  in  his  house  at 
least  three  spare  beds  for  his  guests,  with  good  and  sufficient 
beddmg,  and  shall  provide  and  keep  good  and  sufficient 
Innkeeper's  ao-  stabling  and  proveuder  of  hay  in  the  winter, 
commodations.  and  hay  or  pasturage  in  the  summer,  and  grain 
for  four  horses  or  other  cattle,  more  than  his  own  stock,  for 
the  accommodation  of  travelers.  And  every  keeper  of  an 
inn,  tavern  or  hotel  in  the  cities  of  this  State,  shall  keep  at 
least  three  spare  beds  and  the  necessary  bedding  for  the  ac- 
commodation of  travelers.  For  every  neglect  or  default  in 
having  either  of  the  articles  herein  required,  such  keeper 
shall  forfeit  ten  dollars,  to  be  recovered  by  the  Overseers  of 
the  Poor,  for  the  use  of  the  poor. 

The  summons  to  be  used  for  a  violation  of  the  foregoing 
section,  is  to  be  in  the  usual  form,  except  say,  "  to  answer  A. 
B.  and  G.  D.,  Overseers  of  the  Poor  of     '  ,"  (&c.* 

Form  of  Complaint  for  Penalty  under  foregoing  section. 
In  Justices'  Couet.  Esq.,  Justice. 

A.  B.  and  C.  D.,  Overseers  of  the  Poor  of ' 

mitestown,  July  1,1871. 

vs.  ■' 

Daniel  Pool.  J  The  above 

plaintiffs  say,  they  are  Overseers  of  the  Poor  of  the  said 
town  of  Whitestown,  and  as  such,  complain  of  the  defend- 
ant as  follows  :  That  the  said  defendant  is  indebted  to  them  as 


•  Note. — The  summons  must  be  indorsed  substantially  as  follows  :  ''  Issued 
for  a  violation  of  section  8,  of  the  act  to  suppress  intemperance,  and  to  regu- 
late the  sale  of  intoxicating  liquors.    Passed  April  16.  1857  " 
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such  overseers,  in  the  sum  of  $10,  for  that  the  said  defendant 
obtained  a  License,  in  pursuance  of  law,  to  keep  and  does 
keep  an  Inn,  or  Tavern,  in  election  district  No.  1,  in  said 
town  ;  but  has  neglected  and  does  still  neglect  to  keep  in 
said  Tavern,  three  spare  beds,  and  the  necessary  bedding 
therefor,  for  the  accommodation  of  travelers,  (or  that  he  does 
not  keep  good  and  sufficient  stabling,  and  provender  of  hay 
or  pasturage,)  [as  the  case  may  5e.]  ,  Wherefore,  the  plain- 
tiffs demand  judgment  for  $10  and  costs. 

The  pleader  will  vary  his  form  so  as  to  conform  to  the 
facts  of  his  case. 

The  trial  is  to  be  conducted  in  the  ordinary  way. 

The  answer  may  be  like  any  other  answer  in  ordinary 
cases. 

§  9.  Every  inn,  tavern  or  hotel  keeper,  licensed  under  the 
provisions  of  this  act,  shall  Within  thirty  days  after  obtain- 
Shali  put  up  ing  his  license,  put  up  a  proper  sign  on  or  adja- 
Sign-  cent  to  the  front  of  his  house,  with  his  name 
thereon,  indicating  that  he  keeps  an  inn,  tavern  or  hotel;  and 
he  shall  keep  up  such  sign  during  the  time  he  keeps  an  inn, 
tavern  or  hotel.  For  every  month's  neglect  to  keep  up 
such  sign,  he  shall  forfeit  ten  dollars. 

The  summons  to  be  used  for  a  violation  of  the  foregoing 
section  will  be  in  the  ordinary  form,  except  say  to  answer  A. 
B.,  G.  D.  and  E.  F.,  the  Board  of  Commissioners  of  Excise 
of  ,  County  of-  ,  &c.  [It  miist  be  indorsed  as  the  one 
above.] 

Form  of  Complaint  under  this  Section. 
In  Justices'  Court — ^Before  Esq.,  Justice. 

A.  B.,  C.  D.  and  E.  F.,  the  Board  of  Commis- 


B.,  C.  D.  and  E.  F.,  the  Board  of  Commis-  '\ 
sioners  of  Excise  of  the  Town  of  It  1    S   1870 

Asa  Cole.  J 

The  above  named  plaintiffs  aver  they  are  the  Board  of 
Commissioners  of  Excise  for  said  town  of        ,  and  as  such 
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complain  of  the  defendant,  for  that  he,  the  defendant, 
obtained  of  the  plaintiffs  a  license  to  keep  an  inn  or  tavern 
^•^  .  in  said  town  of  ,  on  or  about  the 

day  of  ,  18     ,  and  in  pursuance  thereof  does  now 

keep  the  same,  and  that  he  has  neglected  for  more  than 
thirty  days  after  obtaining  the  same  to  put  up  a  proper  sign 
on  or  adjacent  to  the  front  of  his  said  house,  with  his  name 
thereon,  indicatmg  that  he  keeps  said  inn,  tavern  or  hotel, 
and  still  neglects  to  do  so,  whereby  an  action  hath  accnied 
to  the  plaintiffs  to  recover  of  the  defendant  the  sum  of  ten 
dollars.  They,  therefore,  demand  judgment  for  ten  dollars 
and  costs.* 

§  10.   No  inn,  tavern  or  hotel  keeper,  who  shall  trust  any 
person  other  than  those  who  may  be  lodgers  in  his  house. 

Shall  not  trust  any  ^°^  ^^^  ^°^  °^  s*i"o°g  °^  Spirituous  liquors 
person  for  liqnor  or  wiues,  shall  be  capable  of  recovering  the 
excep    o  gers.    gg^jjjg  ]jy  jjjjy.  g^j^      ^jj  securities  given  for 

such  debts,  shall  be  void  ;  and  the  inn,  tavern  or  hotel  keeper 
taking  such  securities,  with  intent  to  evade  this  provision, 
shall  forfeit  double  the  sum  intended  to  be  secured  thereby. 
^11.   In  all  licenses  that  may  be  granted  (excepting  to 
inn,  tavern  or  hotel  keepers)  to  sell  strong  or  spirituous 
Clause     ohibifn    ^^1'^°''^  ^^  wines  in  quantities  less  than  five 
sale  to  be  drank  gallons,  there  shall  be  inserted  an  express 
on  the  premises,  declaration  that  such  license  shall  not  be 
deemed  to  authorize  the  sale  of  any  strong  or  spirituous 
liquor  or  wine  to  be  drank  in  the  house  or  shop  of  the  per- 
son receiving  such   license,  or  in  any  out-house,  yard  or 
garden  appertaining  thereto,  or  connected  therewith. 

Ibrm  of  Storekeeper's  License. 
Town  of 

License  is  hereby  granted  by  the  Board  of  Commissioners 
of  Excise  for  the  town  of  ,  to  ,  a  resident  of  the 

town  of  ,  to  sell  strong  and  spirituous  liquors  and 


*  NoTK. — ^It  should  be  observed  that  they  may  recover  ten  dollars  for  every 
month's  neglect,  and  by  framing  the  complaint  accordingly,  may  recover  sev- 
eral penalties  in  the  same  action. 
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wines  in  quantities  less  than  five  gallons,  at  his  place  of 
business  in  said  town,  in  said  county  of  ;  but  this 

license  shall  not  be  deemed  to  authorize  the  sale  of  any 
strong  or  spirituous  liquor  or  wine,  to  be  drank  in  the  house 
or  shop  of  the  said  ,  or  in  any  out-house,  yard  or 

garden  appertaining  thereto,  or  connected  therewith. 

This  license  shall  continue  in  force  for  one  year  from  the 
date  hereof,  and  no  longer. 

In  witness  whereof,  we   have  hereunto  subscribed  our 
names,  the        day  of  May,  18     . 

C  Oommissioners  of  Excise  for 
\      the  Town  of 

§  12.  Such  licenses  shall  not  be  granted  unless  the  Com- 
missioners are  satisfied  that  the  applicant  is  of  good  moral 
character,  nor  until  such  applicant  shall  have  executed  a 
bond  to  the  people  of  this  state,  in  the  penal  sum  of  five 
hundred  dollars,  with  sufficient  sureties,  who  shall  duly  jus- 
tify in  the  sum  of  one  thousand  dollars,  to  be  approved  by 
Store-keeper's  tbe  Commissioners,  and  to  be  delivered  to  the 
Bond.  Commissioners,  conditioned  that,  during  the 
term  for  which  his  license  shall  be  granted,  he  will  not  sufier 
his  place  of  business  to  become  disorderly,  that  he  will  not 
sell,  or  suffer  to  be  sold,  any  strong  or  spirituous  liquors  or 
wines  to  be  drank  in  his  shop  or  house,  or  in  any  out-house, 
yard  or  garden  appertaining  thereto,  and  that  he  will  not 
suffer  any  such  liquor  sold  by  virtue  of  such  license,  to  be 
drank  in  his  shop  or  house,  or  in  any  out-house,  yard  or 
garden  belonging  thereto  ;  and  whenever  any  person  is  seen 
to  drink  in  such  shop  or  house,  out-house,  yard  or  garden 
belonging  thereto,  any  spirituous  liquors  or  wine  forbidden 
to  be  drank  therein,  it  shall  be  prima  fade  evidence  that 
such  spirituous  liquor  or  wines  Avere  sold  by  the  occupant 
of  such  premises,  or  his  agent,  with  the  intent  that  the  same 
should  be  drank  therein.  On  any  trial  for  the  offence  last 
aforesaid,  such  occupant  or  agent  may  be  allowed  to  testify 
respecting  such  sale. 

Form  cf  Storekeeper's  Bond. 
Know  all  men  by  these  presents,  that  we,  ,  are  held 
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and  firmly  bound  unto  the  people  of  the  State  of  New  York, 
in  the  sum  of  five  hundred  dollars,  to  be  paid  to  the  said 
people,  for  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally  firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  this         day  of  May,  18     . 

Whereas,  the  above  bounden  has  applied  to  the  Board 
of  Commissioners  of  Excise,  in  and  for  the  town  of  ,  for 
a  license  to  sell  strong  and  spirituous  liquors  and  wines,  in 
quantities  less  than  five  gallons,  in  the  town  of  ,  in  said 

county,  as  a  store-keeper.  Now,  therefore,  the  condition  of 
this  obligation  is  such,  that  if  the  said  ,  during  the  time 
for  which  his  license  shall  be  granted,  shall  not  suffer  his 
place  of  business  to  become  disorderly,  and  shall  not  sell,  or 
sufler  to  be  sold,  any  strong  or  spirituous  liquors  or  wines 
to  be  drank  in  his  shop  or  house,  or  in  any  outhouse,  yard 
or  garden  appertaining  thereto ;  and  shall  not  suffer  any 
such  liquor,  sold  by  virtue  of  such  license,  to  be  drank  in 
his  shop  or  house,  or  in  any  out-house,  yard  or  garden 
belonging  thereto,  then  this  obligation  to  be  void ;  other- 
wise to  remain  in  force. 

Sealed  and  delivered  in  the  presence  of 

[l.  8.] 
[L.  8.] 
[L.8.] 

We  approve  of  the  sureties  of  this  bond. 

1  Commissioners  ojf 

}  Excise  of  the  town 
of 

Affidavit  of  Juslifkation. 

State  of  New  Yokk,  County,  ss.  and 

being  duly  sworn,  depose  and  say,  that  they  are  residents  ol 
said  county,  and  that  each  for  himself  is  worth  the  sum  of 
one  thousand  dollars  over  and  above  all  his  debts  and  liabili 
ties,  exclusive  of  property  exempt  from  execution. 

Subscribed  and  sworn,  this     day  of  May,  18     ,  before  me 

\  13.   Whoever  shall  sell  any  strong  or  spirituous  liquors 
Kk 


.  July  20, 1870. 
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Penalty  for  sell-  OT  wines  in  quantities  less  than  five  gallons  at* 
'"§•  a  time,   without  having   a    license  therefor, 

granted  as  herein  provided,  shall  forfeit  fifty  dollars  for  each 
offence. 

The  summons  for  a  violation  of  the  foregoing  section  is 
to  be  precisely  in  the  same  form  as  the  one  last  above  men- 
tioned, and  indorsed  accordingly,  excepting  name  section  13. 

The  complaint  may  be  in  the  following  form  : 

In  Justices'  Couet — Before  Esq.,  Justice. 

A.  B.,  C.  D.  and  E.  F.,  the  Board  of  Com- 

missioners  of  Excise  of  the  town  of 
vs. 
3oss  Dob. 

The  above  plaintiffs  aver  that  they  are  the  Board  of  Com- 
missioners of  Excise  in  and  for.  said  town  of  ,  and  as 
such  they  say,  that  the  said  defendant  is  indebted  to  them 
in  the  sum  of  $50,  for  a  violation  of  section  13,  of 
the  act  to  suppress  intemperance,  &c.,  passed  April  16, 
1857,  for  that  the  said  defendant  on  or  about  the  day  of 
,  187  ,  at  ,  sold  strong  and  spirituous  liquors  and 
wine,  to  wit :  one  gill  of  brandy,  one  glass  of  whisky,  one 
pint  of  wine,  \or  as  near  the  fact  as  may  Je,]  without  hav- 
ing license  therefor,  as  provided  by  said  act,  whereby  an 
action  hath  accrued  to  recover  of  said  defendant  the  said 
sum  of  $50  ;  they,  therefore  demand  judgment  for  $50, 
and  costs  of  suit. 

If  the  plaintiffs  desire  to  recover  for  more  than  one  pen- 
alty in  the  same  action,  they  should  add  another  count,  by 
saying,  arid  for  a  further  cause  of  action,  they  say,  &c. 

The  answer  of  the  defendant  may  be,  as  in  ordinary 
cases,  according  to  the  facts. 

§  14.  '  Whoever  shall  sell  any  strong  or  spirituous  liquors 
Penalty  for  selling  or  wines,  to  be  drank  in  his  house  or  shop,  or 
out^h^nJ"inn'-  any  out-house,  yard  or  garden  appeitaining 
keeper's  license,  thereto,  or  shall  suffer  or  permit  any  such 
liquors  or  wines  sold  by  him,  or  under  his  direction  or 
authority,  to  be  drank  in  his  house  or  shop,  or  in  any  out- 
house, yard  or  garden  thereto  belonging,  without  having 
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obtained  a  license  therefor  as  an  inn,  tavern  or  hotel  keeper, 
shall  forfeit  fifty  dollars  for  each  ofience. 

A  local  municipal  ordinance,  that  no  person  shall  sell  or 
give  any  spirituous  or  intoxicating  liquors  within  the  bounds 
of  the  village  upon  the  Sabbath  day,  under  penalty  of  a 
fine  of  $25,  is  not  inconsistent  with  the  excise  law  of  1857, 
which  imposes  by  section  13  a  penalty  of  $50  for  selling 
any  strong  or  spirituous  liquors  in  quantities  less  than  five 
gallons,  without  a  license  ;  and  by  section  14*  a  similar  pen- 
alty for  selling  any  quantity  to  be  drank  on  the  seller's  pre- 
mises ;  and  by  section  21,  makes  it  a  misdemeanor  to  sell  or 
give  away  any  intoxicating  liquors  on  Sunday.  All  these 
laws  may  well  stand  together,  and  if  an  ofience  is  covered 
by  both,  the  penalties  are  cumulative.^ 
/  The  summons  for  the  violation  of  the  foregoing  section  is 
the  same  as  the  one  last  above  referred  to,  and  indorsed 
in  the  same  way,  except  refer  to  section  14. 

As  the  complaint  varies  in  some  important  particulars,  I 
will  subjoin  a  form,  as  follows : 

In  Justices'  Court — ^Before  Esq.,"'  Justice. 

A.  B.,  C.  D.  and  E.  F.,  the  Board  of  Com- 
missioners of  Excise  of  the  town  of 
vs. 
David  Stow. 

The  above  plaintifis  say,  they  are  the  Board  of  Commis- 
sioners of  Excise  for  said  town  of  ,  and  as  such,  com- 
plain of  defendant,  for  that  defendant  is  indebted  to  them 
in  the  sum  of  $50,  for  a  violation  of  the  14th  section  of  the 
act  to  suppress  intemperance,  &c.  Passed  April  16,  1857, 
for  that  the  said  defendant  on  or  about  the  day  of 
18  ,  at  ,  sold  strong  and  spirituous  liquors,  to  wit : 
(here  state  the  kind  of  liquor  or  wine,)  to  be  drank  in  his 
said  house,  yard  and  garden,  or  in  his  shop,  [as  the  case  may 
be,]  without  having  obtained  a  license  therefor,  as  an  inn, 
tavern  or  hotel  keeper,  whereby  an  action  hath  accrued  to 
recover  $50  ;  they,  therefore,  demand  judgment  for  $50  and 
costs. 


•  July  28,  18 


1  Village  of  Cohoes  vs.  Moran,  25  How.  Pr.  385. 
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If  for  another  penalty  add  another  count. 
Answer  same  as  before. 

§  15.   No  inn,  tavern  or  hotel  keeper,  or  any  other  person 

licensed  to  sell  any  strong  or  spirituous  liquors  or  wines, 

shall  sell  or  givie  away  any  such  liquors  or  wines  to  any 

Penalty  for  selling  Indian,  or  apprentice,  knowing  or  having 

to  any  Indian,  reason  to  believe  him  to  be  such,  without 

apprentice,      or  .  ' 

minor.  consent  of  his  master  or  mistress,  nor  to  any 

minor  under  the  age  of  eighteen  years,  without  the  consent 
of  his  father  or  mother,  or  guardian.  "Whoever  shall  offend 
against  either  of  these  provisions,  shall  forfeit  ten  dollars,  to 
be  recovered  by  the  master  of  such  apprentice  or  servant,  oi 
by  the  parent  or  guardian  of  such  minor  ;  and  any  person 
who  shall  sell  or  give  away  any  strong  or  spirituous  liquor 
to  any  Indian  in  this  state,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  liable  to  a  fine  of 
twenty-five  dollars  for  each  and  every  offence. 

If  a  criminal  complaint  be  made  against  the  offender 
under  any  section  of  this  act,  the  same  may  be  made  under 
oath,  the  same  as  any  other  criminal  complaint ;  the  com- 
plaint need  not  be  in  writing,  but  must  prove  facts  enough 
to  constitute  an  offence. 

Form  of  Complaint  under  the  preceding  section. 

Odeida  County,  ss.  being  duly  sworn,  makes 

oath  and  complains,  that  John  Stiles  did,  on  or  about  the 
day  of        ,  18     ,  at  ,  in  said  county,  sell,  or  give 

away,  \as  the  case  may  5e,]  to  O.  P.,  a  minor  child  of  this 
deponent,  under  the  age  of  eighteen  years,  strong  or  spiritu- 
ous liquors,  to  wit :  one  gill  of  brandy,  [or  one  dnnk  of 
whisky,  as  the  case  may  be,J  without  the  consent  of  this 
deponent,  or  this  deponent's  wife,  [or  in  case  of  an  appren- 
tice or  Indian,  then  state  the  facts  accordingly,^  the  said  John 
Stiles  being  at  the  time  a  tavern  keeper,  [or  store-keeper,  as 
the  case  may  fie,]  and  duly  licensed  to  sell  strong  and  spirit- 
uous liquors  and  wines  in  said  town  of 

JAMES  STOW. 

Subscribed  and  sworn,  this  20th  day  of  July,  18  , 
before  me,  Justice  of  the  Peace. 
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Form  of  WarrarU. 

Oneida  Countt,  ss  :  Whereas,  has  this  day  made 

complaint  on  oath,  before  me,  the  undernamed  Justice  of  the 
Peace,  of  Paris,  in  said  county,  that  John  Stiles  did,  on  or 
about  the  day  of  ,  18  ,  at  ,  in  said  county,  sell 
[or give  aioay'\  to  O.  P.,  his  minor  child,  under  the  age  of  eigh- 
teen years,  strong  and  spirituous  liquors  without  his  consent, 
he  being  at  the  time  a  tavern  keeper,  \or  as  the  fact, \  and 
duly  licensed  to  sell  the  same,  in  violation  of  the  Act  to  sup- 
press intemperance,  «fec.     Passed  April  16,  1857. 

You  are,  therefore,  hereby  commanded,  in  the  name  of 
the  People  of  the  State  of  New  York,  forthwith  to  appre- 
hend the  said  John  Stiles,  and  him  bring  before  me,  at  my 
office,  in  Paris  aforesaid,  to  be  dealt  with  according  to  law. 
Given  under  my  hand,  at  Paris,  this        day  of        ,  18    . 


In  case  of  a  conviction  under  this  section,  a  fine  of  $25 
must  be  imposed,  and  imprisonment  in  case  of  non-payment. 
The  parent  of  the  child,  or  master  of  the  apprentice,  may 
also  recover  a  fine  of  $10,  in  a  civil  action,  and  some  of  the 
foregoing  forms  of  summons  may  be  used. 

As  a  complaint  need  only  to  state  simply  the  fact  of  de- 
fendant selling  or  giving  liquor  to  the  plaintiff's  minor 
child,  it  seems  hardly  necessary  to  give  a  precise  form  to  it. 

It  shall  be  the  duty  of  every  sheriff,  under  sheriff,  deputy 
sheriff,  constable,  marshal,  policeman,  or  officer  of  police,  to 
arrest  all  persons  actually  engaged  in  the  commission  of  any 
offence  in  violation  of  this  act,  and  forthwith  to  carry  such 
person  before  any  magistrate  of  the  same  city  or  town,  to  be 
dealt  with  according  to  the  provisions  of  this  act,  and  it  shall 
be  the  duty  of  such  magistrate,  on  sufficient  proof  that 
such  offence  has  been  committed,  unless  such  person  shall 
elect  to  be  tried  before  such  magistrate,  and  unless  the  offence 
charged  be  intoxication  in  any  public  place,  to  require  a 
bond  to  be  executed  by  such  offender  in  the  penal  sum  of 
one  hundred  dollars  with  sufficient  sureties,  conditioned  that 
such  offender  will  appear  and  answer  the  charge  at  the  next 
Court  of  Oyer  and  Terminer,  or  Sessions,  to  be  held  in  said 


598  License  Law  of  1870. 

comity,  and  abide  the  order  and  judgment  of  the  court 
therein,  or  to  commit  such  offender  to  the  county  jail,  until 
such  judgment  of  said  court,  or  until  he  be  discharged  ac- 
cording to  law.  And  it  shall  be  the  duty  of  the  magistrate 
to  entertain  any  complaint  of  a  violation  of  this  act,  made 
by  any  person,  under  oath,  and  forthwith  to  issue  a  warrant 
and  cause  such  offender  to  be  brought  before  him,  to  comply 
with  the  provisions  of  this  section,  and  such  magistrate  shall, 
within  ten  days,  cause  such  bond,  together  with  all  papers 
and  affidavits,  with  a  list  o£  the  persons  and  residences  of  the 
complainants  and  witnesses  examined  before  him,  to  be  deliv- 
ered to  the  District  Attorney  of  the  county,  whose  duty  it 
shall  be  forthwith  to  prosecute  the  same.^ 

It  appears  from  this  section  that  a  Justice  of  the  Peace, 
setting  as  a  court  of  special  sessions,  has  the  power  to  try 
any,  and  all  of  the  offences  under  this  act,  which  are  in  their 
nature  criminal,  and  prosecuted  as  such,  if  the  offender  elect 
so  to  be  tried,  if  no  such  election  be  made  by  him,  he  must  be 
required  to  give  bail  to  appear  at  the  next  Oyer  and  Termi- 
ner,- or  sessions,  to  answer  to  such  offence,  courts  of  special 
sessions  have  (no  doubt)  jurisdiction  to  try  the  offences  men- 
tioned in  sections  12,  13,  14,  and  in  latter  clause  of  section 
15,  and  sections  18,  20,  21,  and  29,  of  this  act ;  and  Justices 
have,  it  would  seem,  exclusive  jurisdiction  for  the  trial  of 
the  offence  mentioned  in  section  17,  and  they  may  try  all 
actions  under  this  act  which  are  denominated  civil  remedies, 
when  the  amount  claimed  does  not  exceed  two  hundred  dol- 
lars. 

For  any  violation  of  this  foregoing  section,  the  complaint, 
on  oath,  is  made  in  the  ordinary  form,  and  the  proceedings 
conducted  in  the  ordinary  manner,  as  before  a  court  of  spe- 
cial sessions,  excepting,  that  if  the  defendant,  do  not  elect  to 
be  tried  before'  such  magistrate,  he  must  give  the  bond  re- 
quired, or  be  committed.  It  is  made  the  imperative  duty 
of  the  magistrate  to  require  the  bond  or  commit  him,  unless 
he  elects  to  be  tried  before  him. 


1  §  16  as  ameuded  in  :^869. 
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Form  of  Bond  required  by  Section  Sixteen. 
Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D., 
and  E.  F.,  are  held  and  firmly  bound  unto  the  People  of 
the  State  of  New  York,  in  the  penal  sum  of  two  hundred 
dollars,  to  be  paid  to  the  said  people,  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  exe- 
cutors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents.     Sealed  with  our  seals.    Dated  the  day 

of  May,  18     . 

The  condition  of  this  obligation  is  such,  that  whereas  the 

above  bounden  A.  B.,  has  been  this  day  brought  befox-e 

,  Esq.,  one  of  the  Justices  of  the  Peace,  of  the  city 

[or  town,  as  the  case  may  5e,]  of  ,  in  said  county  of 

Oneida,  upon  the  charge  and  accusation  of  the  criminal 

offence  of  selling  strong  and  intoxicating  liquors  to,  &c., 

(according  to  the  facts,)  and  the  said  Justice,  after  having 

examined  witnesses  on  oath,  and  the  said  A.  B.,  on  oath,  did 

adjudge  that  the  said  offence  had  been  committed,  and  that 

there  was  probable  cause  to  believe  the  said  A.  B.  to  be  guilty 

thereof :  Now,  therefore,  if  the  said  A.  B.  shall  personally 

» appear  at  the  next  court  of  sessions,  (or  Oyer  and  Terminer,) 

to  be  held  in  and  for  said  county,  at  the  Court  House,  in 

,  on  the  second  Monday  in  next,  then  toA.  there 

to  answer  to  the  charge  so  preferred  against  him,  and  shall 

■  abide  the  order  and  judgment  of  the  said  court  thereon,  then 

this  obligation  to  be  void,  otherwise  to  remain  in  force. 

Sealed  and  delivered  in  presence  of  A. 

C. 
E. 

Forva  of  Justification. 
State  of  New  Yoek,  Oneida  County,  ss  :  C.  D.  and 
E.  F.  being  duly  sworn,  depose  and  say,  and  each  for  him- 
self says,  that  he  is  worth  the  sum  of  four  hundred  dollars, 
over  and  above  all  his  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution.  C.  D. 

E.  F. 
Subscribed  and  sworn,  this  ) 

day  of  July,  18     ,  before  me,  \ 

Justice  of  the  Peace. 


B., 

L.  8.' 

D., 

L.  8." 

F., 

L.  S.' 
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It  is  made  the  duty  of  the  magistrate  taking  any  such 
bond  to  transmit  it,  with  the  other  papers,  to  the  District 
Attorney  of  his  county  for  prosecution. 

In  case  the  defendant  neglects  or  refuses  to  give  such  bond, 
and  neglects,  also,  to  elect  to  be  tried  before  such  magistrate, 
he  must  be  committed  to  jail ;  and  the  following  form  may 
be  used : 

Form  of  Warrant  of  Commitment. 
Oneida  Countt,  Town  of  ,  ss  : 

To  the  Sheriff  and  to  the  Keeper  of  the  Common  Jail  of  said 

County — Greeting : 

Whereas,  on  the  day  of  July,  18  ,  A.  B.  was  brought 
before  me,  the  undersiged,  a  Justice  of  the  Peace  of  said  town, 
charged  with,  [here  state  the  offence,  which  must  have  been  com- 
mitted in  said  town,^  in  violation  of  the  section  of  the  Act 
to  suppress  intemperance  and  to  regulate  the  sale  of  intoxica- 
ting liquors,  passed  April  16,  1857;  and  after  having  examined 
O.  P.  and  V.  W.,  on  oath,  in  relation  to  said  charge,  I  did,  then 
and  there,  adjudge  and  determine  that  said  offence  had  been 
committed  by  the  said  A.  B.,  as  charged  against  him.  And 
the  said  A.  B.  having  failed  and  neglected  to  elect  to  be  tried 
before  me,  in  pursuance  of  said  act,  I  did,  then  and  there, 
require  of  him  that  he  execute  a  bond  for  his  appearance  at 
the  next  court  of  [Oyer  and  Terminer,  or  Sessions,  as  the 
case  may  be,]  as  required  by  said  act,  which  he,  the  said  A. 
B.,  wholly  neglected  and  refused  to  give. 

You  are,  therefore,  hereby  commanded,  in  the  name  of 
the  People  of  the  State  of  New  York,  to  take,  convey  and 
deliver  the  said  A.  B.  into  the  custody  of  the  keeper  of  the 
common  jail  of  said  county,  and  the  said  keeper  is  hereby 
required  to  receive  the  said  A.  B.  into  his  custody,  in  said 
jail,  and  him  there  safely  keep,  to  abide  the  judgment  of 
said  court,  or  until  he  be  discharged  according  to  law. 
Hereof  fail  not  at  your  peril. 

Dated  the        day  of        ,  18     . 

Justice. 

It  shall  be  the  duty  of  every  such  officer,  whenever  he 
shall   find  any  person  intoxicated  in  any  public  place,  to 
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Duty  of  officers  apprehend  such  person  anid  take  him  before 
as  to  intoxica-  some  magistrate  of  the  same  city  or  town,  and 
if  such  magistrate  sliall,  after  due  examina- 
tion, deem  him  too  much  intoxicated  to  be  examined,  or 
to  answer  on  oath  correctly,  he  shall  keep  him  in  some 
jail,  lock-up,  or  other  safe  and  convenient  place,  until  he 
shall  become  sober,  and  thereupon  forthwith  to  bring  him 
before  said  magistrate,  whose  duty  it  shall  then  be,  forth- 
with to  try  him  for  such  oflfence,  and  such  person,  when 
thus  charged  with  intoxication  in  any  public  place,  shall  not 
be  allowed  his  election  to  give  a  bond  as  provided  for  in  sec- 
tion sixteen  of  this  act,  for  his  appearance  before  the  next 
Court  of  Oyer  and  Terminer  or  Sessions,  and  upon  his  con- 
viction by  the  magistrate  of  such  offencCj  such  person  shall 
be  fined  not  less  than  three  nor  more  than  ten  dollars,  in  the 
discretion  of  the  magistrate  trying  him,  and  costs  at  the 
same  rate  as  in  Courts  of  Special  Sessions,  and  imprison- 
ment in  the  county  jail,  work  house  or  penitentiary,  until 
paid,  not  however,  less  than  ten  days  nor  to  exceed  six 
months.  The  fact  of  intoxication  in  any  public  place  being 
hereby  declared  an  oflFence  against  the  provisions  of  this 
act,  aud  punishable  as  above  provided,  it  shall  be  the  duties 
of  such  officers  to  arrest  or  cause  to  be  arrested,  all  such  per- 
sons when  so  intoxicated,  and  of  the  magistrate  to  entertain 
such  complaints  and  make  such  examination  under  the  pen- 
alty of  fifty  dollars,  with  full  costs  of  suit,  for  any  neglect 
to  comply  with  the  provisions  of  this  section.^ 

By  the  provisions  of  this  section  it  is  made  the  impera- 
tive duty  of  the  officers  named  in  the  preceding  section,  to 
aiTest  all  persons  that  they  shall  find  intoxicated  in  any  pub- 
lic place  and  take  them  before  some  magistrate  in  the  same 
city  or  town,  for  examination  and  to  be  dealt  with  as  therein 
prescribed. 

On  being  brought  before  the  magistrate,  the  officer  arrest- 
ing can  make  complaint  as  follows : 


1  Section  17,  as  amended  in  1869. 
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Form  of  Complaint  on  Oath  against  a  Person  for  being 
Intoxicated  in  a  Public  Place. 

Oneida  County,  Town  of  ,  ss  :    C.  D.  being  duly- 

sworn,  complains  on  oath,  and  says  he  is  one  of  the  consta- 
bles of  said  town  of  '  ,  and  that  he  this  day  arrested  A.  B. 
in  the  \here  state  the  place,]  where  this  deponent  found 
the  said  A.  B.  at  the  time  he  so  arrested  him,  intoxicated, 
for  which  offence  this  deponent  arrested  him,  and  brought 
him  before  the  said  ,  Esq.,  a  magistrate,  as  required 

by  law,  wherefore  complainant  prays  that  proceedings  be 
taken  against  said  A.  B.  for  said  offence,  in  pursuance  of  the 
statute  in  such  case  made  and  provided.  C.  D. 

Subscribed  and  sworn  before  me, 
this  1st  day  May,  18     . 

Justice  of  the  Peace. 

If  they  neglect  to  do  so  they  incur  a  penalty  of  fifty  dol- 
lars. 

If  the  magistrate  deem  him  too  much  intoxicated  to  be 
examined,  he  may  direct  the  officer  to  keep  him  in  jail, 
lock-up,  or  other  safe  place,  until  he  becomes  sober,  and  then 
bring  him  before  him  for  examination. 

Form  of  Commitment  cf  Drunken  Person  till  Sober. 

County  of  ,  Town  of  .     A.  B.  having  been 

this  day  brought  before  me,  by  C.  D.,  a  constable  [or  as  the 
case  may  be]  of  said  town,  charged  on  the  oath  and  com- 
'  plaint  of  said  constable,  with  being  found  by  him  intoxi- 
cated in  a  public  place,  to  wit ;  [place,]  wheire  he'was  ar- 
rested and  brought  before  me,  and  after  due  examination  I 
deem  him  too  much  intoxicated  to  be  examined,  or  to  an- 
swer on  oath  correctly :  You,  the  said  C.  D.,  are  therefore 
hereby  directed  to  keep  the  said  A.  B.  in  [here  state  the  place,] 
in  said  town,  [or  city,]  till  the  said  A.  B.  shall  become  sober, 
and  thereupon  you  forthwith  bring  him  before  me  for  fur- 
ther examination,  and  to  be  dealt  with  according  to  law. 
Dated  May  1,  18 

Jtistice  of  the  Peace. 
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Form  of  Oath  to  he  Administei^ed  to  a  Person  Arrested  for 
Intoxication 

You  do  swear  [or  affirm,  as  the  case  may  be,j  that  you 
will  true  answers  make  to  such  questions  as  shall  be  put  to 
you,  touching  the  cause  of  your  intoxication,  and  for  which 
you  are  now  charged,  so  help  you  God. 

If  the  magistrate  adjudge  the  accused  guilty  of  the  offence, 
he  must  fine  him  not  less  than  three  nor  more  than  ten  dol- 
lars, and  the  costs  at  the  same  rate  as  in  Courts  of  Special 
Sessions,  which  are  found  in  another  part  of  this  work.  He 
should  then  make  up  his  judgment  in  the  form  of  a  record. 
The  form  may  be  as  follows  : 

Form  of  Record  of  Oonviction. 

State  of  New  York,  County  of  Oneida,  Town  of  , 
ss  :  Be  it  remembered,  that  at  a  Court  of  Special  Sessions 
of  the  Peace,  duly  organized  and  held  at  the  office  of  the 
undersigned,  in  ,  in  said  county,  on  the         day  of        , 

18  ,  before  me,  the  undersigned  magistrate,  a  Justice  of  the 
Peace  of  said  town,  A.  B.  was  duly  brought  before  said 
court,  charged  on  the  complaint  on  oath  of  ,  with  having 
become  intoxicated,  and  being  intoxicated  in  [here  state  the 
place,]  in  said  in  violation  of  the  act  entitled  "  An  act 

for  the  suppression  of  intemperance  and  to  regulate  the  sale 
of  intoxicating  liquors,"  passed  April  16th,  1857.  Which 
said  charge  being  stated  in  the  warrant  issued  by  me  on  said 
complaint  and  oath,  was  distinctly  read  to  the  said  in 

open  court,  and  to  which  he  plead 

Whereupon  such  proceedings  were  had  in  said  court,  that 
the  said  was  convicted  of  the  charge  above  specified, 

and  the  said  court  rendered  judgment  thereon,  that  the  said 
defendant  be  adjudged  guilty  of  the  offence  in  becoming  and 
being  intoxicated  as  herein  above  charged,  in  violation  of 
section  seventeen  of  the  above  mentioned  act,  and  that  the 
said  be  adjudged  to  pay  a  fine  of  dollars,  together 

with  dollars  and  cents  for  costs  and  fees  on  said 

trial ;  and  that  in  default  of  the  payment  of  the  said  fine, 
costs  and  fees,  or  any  part  thereof,  the  said  be  committed 
to  the  common  jail  of  said  county,  until  the  same  are  paid, 
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not  exceeding  in  all,  for  such  non-payment,  not  less  than  ten 
days  and  more  than  six  months.     All  which  I  certify. 
In  witness  whereof,  I  have  hereunto  set  my  hand  at 
aforesaid,  this        day  of        ,  18     . 

Justice  of  the  Peace. 

In  case  of  the  non-payment  of  the  fine,  and  the  magistrate 
is  under  the  necessity  of  committing  the  defendant  to  jail, 
the  following  form  may  be  used  :" 

Form  of  OommitmerU. 

State  of  New  York,  County  of  Oneida,  Town  of  , 
ss  :  The  People  of  the  State  of  New  York,  to  the  Sheriff  or 
any  Constable  in  said  county,  and  to  the  keeper  of  the  com- 
mon jail  of  said  county — Greeting  : 

Whereas,  at  a  Court  of  Special  Sessions  of  the  Peace, 
duly  held  this  day  at  the  office  of  ,  in  said  in  said 
county,  before  the  undersigned,  a  Justice  of  the  Peace  of 
said  town,  in  said  county,  for  the  trial  of  ,  duly  charged 
on  the  complaint  on  oath  of  ,  before  the  undersigned 

magistrate,  with  having  become  intoxicated  and  being  in- 
toxicated, in  [here  state  place  in  some  general  manner,]  in 
violation  of  the  act  entitled  "  An  act  for  the  suppression  of 
intemperance  and  to  regulate  the  sale  of  intoxicating  liquors," 
passed  April  16th,  1857,  the  said  was  duly  convicted 

of  the  said  offence.     And  whereas,  upon  such  conviction, 
the  said  court  did  adjudge  and  determine  that  the  said 
should  pay  a  fine  of  dollars,  together  with  the  sum  of 

dollars  and  cents,  costs  and  fees  in  said  action.  And 
in  default  of  payment  of  said  fine,  costs  and  fees,  or  any  part 
thereof,  it  was  further  adjudged  and  determined  by  said 
court  that  the  said  should  be  committed  to  the  said  jail, 
until  the  same  should  be  paid,  not  exceeding  days. 

These  are  therefore  to  command  you,  the  said  forthwith 
to  convey  and  deliver  the  said        to  said  keeper. 

And  you,  the  said  keeper,  are  hereby  commanded  to  re- 
ceive the  said  into  your  custody  in  the  said  jail,  and  him 
safely  keep,  until  he  shall  pay  said  fine  and  costs  and  fees, 
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not,  however,  to  exceed  days,  or  until  lie  be  thence  dis- 

charged by  due  course  of  law. 

Given  under  my  hand,  the        day  of        ,  18     . 

Justice  of  the  Peace. 

\  18.  Whoever  shall  sell  or  give  away  any  strong  or  spir- 
Not  to  sell  to   itnous  liquors  or  wines,  or  shall  suffer  any  such 

intoxicated     liquors  or  wines  to  be  sold  or  given  awav,  under 
persons.  i-t       ,.  .,.  .. 

nis  direction  or  authority,  to  any  intoxicated 

person,  shall  forfeit  not  less  than  ten  nor  more  than  twenty- 
five  dollars  for  each  offence. 

For  a  violation  of  this  (18th)  section,  the  ordinary  sum- 
mons, in  the  name  of  the  Board  of  Commissioners,  and  duly 
indorsed,  as  before  mentioned,  is  to  be  issued. 

Fcrnn  of  Complaint  under  this  Section. 

In  Justices'  Court — ^Before  Esq.,  Justice. 

A.  B.,  C.  D.,  E.  F.,  the  Board  of  Oommis-  \ 

sioners  of  Excise  of  \  t  ^     ,    ,o 

vs.  I  *^"^y  ^'  ^^      • 

Asa  Eat.  J 

The  above  named  plaintiffs  say,  they  are  the  Board  of 
Commissioners  of  Excise  in  and  for  said  town  of  ,  and 

as  such,  they  complain  of  said  defendant,  and  aver  that  on 
or  about  the  day  of  June,  18  ,  at  the  town  of  Paris,  in 
said  county,  the  said  defendant  sold,  or  suffered  to  be  sold, 
under  his  direction,  [or  given  away,  as  the  case  may  be,]  to 
John  Stow,  while  intoxicated,  strong  and  spirituous  liquors, 
to  wit :  one  gill  of  brandy,  one  drink  of  whisky,  [or  as  the 
facts  are,]  contrary  to  the  provisions  of  the  18th  section  of 
the  act  to  suppress  intemperance,  &c.,  passed  April  16,  1857. 
Whereby  an  action  hath  accrued  to  recover  the  sum  of  $25, 
wherefore  they  demand  judgment  for  $25  and  costs. 

The  answer  of  the  defendant  may  be  in  the  usual  form,  as 
in  other  cases  (according  to  the  facts). 

§  19.  It  shall  be  the  duty  of  the  magistrates  and  Over- 
seers of  the  Poor,  in  any  town  or  city,  on  complaint  and 
satisfactory  proof  by  a  wife,  that  her  husband  is  an  habitual 

„  .  ,  ,  ^  drinker  of  intoxicating  liquors,  to  issue  writ- 
Magistrates    to  .  1,    T      1  •      •    .       . 

give  notice  to  ten  notices  to  all  dealers  in  intoxicating  liquors 
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dealers  as  to  against  whom  such  complaint  is  made,  forbid- 

habitualdrmk-     °  .    .  ,  .  , 

ers.  ding  the  sale  or  giving  of  such  liquor  to  such 

husband  for  the  term  of  six  months  from  the  date  of  the 
notice,  under  a  penalty  of  fifty  dollars  with  costs,  for  each 
and  every  sale  or  giving  of  such  liquor  after  such  notice 
shall  have  been  given,  to  be  sued  for  in  her  own  name,  and 
for  her  own  use.  It  shall  be  the  duty  of  such  magistrates 
and  Overseers  of  the  Poor  to  forbid  the  sale  in  like  manner 
in  all  cases,  when  a  husband  shall  make  like  satisfactory 
proof  concerning  the  wife,  and  all  the  provisions  of  this  sec- 
tion shall  apply  the  same  in  eitter  case.  It  shall  be  the 
duty  of  the  magistrates  and  Overseers  of  the  Poor,  when 
like  proof  is  made  by  a  parent  concerning  a  child  who  is  a 
minor  under  the  age  of  twenty-one  years  ;  or,  by  a  child 
concerning  a  parent,  to  forbid  the  sale  in  like  manner  ;  and 
all  the  provisions  of  this  act  shall  apply  as  in  other  cases 
named  above. 

Section  19  is  new  and  important.  By  its  provisions,  it  is 
made  the  duty  of  any  magistrate  or  Overseer  of  the  Poor  of 
any  town  or  city,  on  the  complaint  of  a  wife,  accompanied 
with  satisfactory  proof,  that  her  husband  is  an  habitual 
drinker  of  intoxicating  liquors,  to  issue  a  written  notice  to 
all  dealers  in  intoxicating  liquors,  against  whom  complaint 
is  made,  forbidding  them  to  sell  or  give  liquor  to  such  hus- 
band for  six  months  from  its  date,  and  for  a  violation  a  pen- 
alty of  $50  is  incurred,  besides  the  costs  of  suit,  to  be  sued 
for  and  recovered  in  the  name  of  the  wife,  and  for  her  own 
use.  In  like  manner,  the  husband  may  complain  against  the 
wife,  the  parent  against  his  minor  child,  or  a  child  against 
the  parent. 

This  is  a  wise  and  wholesome  provision,  and  if  enforced, 
will  save  much  trouble  and  expense  to  families  thus  afflicted. 

The  complaint  may  be  in  the  following  form  : 

Form  of  Complaint  hy  a  Wife. 

Oneida  County,  Town  of  ,  ss  :     On  this         day 

of  July,  1871,  A.  B.  came  before  me  and  complained,  and, 

being  by  me  duly  sworn,  says,  that  she  is  the  wife  ot  C.  D., 

and  that  they  reside  in  the  town  of  Whitestown,  and  have 
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resided  there  for  ;  that  the  said  C.  D.  is  an  habitual 

drinker  of  intoxicating  liquors,  {and  that  he  is  intoxicated 
the  greater  part  of  the  time,  and  neglects  his  business,  ot 
according  to  the  facts,)  and  she  therefore  prays  that  written 
notices  may  be  issued  to  all  dealers  in  intoxicating  liquors 
in  said  town,  \or  as  the  case  may  be,\  forbidding  them  sell- 
ing or  giving  to  him  any  intoxicating  liquors  for  six  months, 
in  pursuance  of  the  19th  section  of  the  act  to  suppress 
intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors,  passed  April  16,  1857,  and  further  says  not. 

A.  B. 

Taken,  subscribed  and  sworn  before  me,  this  day 

of        ,  18     .  Justice. 

Upon  complaint  being  so  made,  and  proof  given,  to  the 
satisfaction  of  the  Justice,  or  if  made  to  the  Overseer,  an 
affidavit,  or  affidavits,  may  be  presented,  showing  the  facts, 
it  is  the  duty  of  the  magistrate  to  issue  a  notice,  which  may 
be  in  the  following  form  : 

Form  of  a  Notice  to  be  given  to  Liquor  Sellers  by  Magis- 
trates or  Overseers  of  the  Poor. 

Oneida  County,  Town  op  ss. 

To  all  dealers  in  intoxicating  liquors : 

Whereas,  complaint  hath  this  day  been  made  to  me,  the  • 
undersigned,  by  A.  B.,  of  the  wife  of  C.  D., 

[or  the  husband,  or  the  pareni,  or  the  child,  as  the  case 
may  5e,J  accompanied,  by  satisfactoiy  proof  that  the 
said  C.  D.,  her  said  husband,  \or  as  the  case  may  be,] 
is  an  habitual  drinker  of  intoxicating  liquors,  you  are, 
therefore,  hereby  forbid  selling  or  giving  to  the  said 
C.  D.  any  intoxicating  liquors  or  wines  for  the  term  of  six 
months  from  the  date  of  'this  notice,  and  for  a  violation 
thereof  you  will  incur  a  penalty  of  fifty  dollars  for  each 
offence,  with  costs,  to  be  recovered  by  the  said  A.  B.,  in 
pursuance  of  the  19th  section  of  the  act  to  suppress  intem- 
perance, and  to  regulate  the  sale  of  intoxicating  liquors, 
passed  April  16,  1857. 

Dated  ,  May  1,  18     . 

Justice  of  the  Peace  of 
[or  Overseer  of  the  Poor  of        as  the  case  may  be.  \ 
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It  would  appear  by  the  20th  section  that  the  foregoing 
notice  should  be  served  personally  on  each  one  who  it  is  desired 
to  prohibit  from  selling  or  giving  to  the  person  designated, 
and  leaving  a  copy  of  said  notice  with  him,  as  upon  a  trial, 
it  would  be  necessary  to  prove  the  service  of  the  notice  upon 
the  person  charged  with  selling  or  giving  away  in  violation 
of  it. 

In  case  the  person  procuring  the  notices  to  be  served, 
desire  to  bring  an  action  for  a  penalty  under  this  section, 
they  can  procure  an  ordinary  summons  or  process,  in  their 
own  name,  against  the  person  violating,  have  it  duly  indorsed 
as  for  a  penalty,  and  proceed  as  in  ordinary  cases. 

The  following  form  may  be  used  for  a  complaint : 

In  Justices'  Couet — Before  Justice. 

Anna  Beel,  ^ 
vs.  } 

John  Rich.  J  The  above  plaintiff  complains  against  the 
above  defendant,  and  says,  that  she  is  the  wife  of  Chester 
Beel,  who  is  an  habitual  drinker  of  intoxicating  liquors ; 
that  on  or  about  the  day  of  ,  a  notice  in  writing  was 
served  ou  the  said  defendant,  who  is  a  dealer  in  intoxicating 
liquors  in  said  town,  forbidding  him  to  sell  or  give  to  the 
said  Chester  Beel  any  intoxicating  liquors  or  wines,  for  six 
months,  a  copy  of  which  is  here  annexed,  marked  A  ;  that, 
notwithstanding  said  notice,  and  in  violation  thereof,  the  said 
defendant,  on  or  about  the  day  of  ,  at  Whitestown 

aforesaid,  sold  [or  gave  away,  as  the  case  may  be,  or  both,] 
to  the  said  Chester  Beel,  strong  and  spirituous  liquors,  to 
wit :  one  drink  of  whisky,  one  gill  of  brandy,  [or  as  the  case 
may  be,]  whereby  an  action  hath  accrued  to  the  plaintiff  to 
recover  of  the  defendant  the  sum  of  $50  and  costs.  She, 
therefore,  demands  judgment  for  $50  (or  $100)  and  costs. 

The  above  form  may  be  varied  to  meet  any  case  under 
said  section. 

^  20.  It  shall  not  be  lawful,  under  the  provisions  of  this 
act  to  sell  intoxicating  liquors  to  any  person  guilty  of 
habitual  drunkenness,  nor  to  any  person  against  whom  the 
Unlawful  to  sell  Seller  may  have  been  notified  by  parent,  guar- 
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to  drunkards  dian,  husband  or  wife,  from  selling  intoxicating 
and  paupers.  ijqmjj.g^  jjjj^  every  party  so  selling  or  retailing 
intoxicating  liquors,  shall,  on  proof  thereof  before  any  court 
of  competent  jurisdiction,  be  deprived  of  his  license  to  sell, 
and  shall  not  be  allowed  a  renewal  of  said  license,  and  in 
addition,  on  conviction,  shall  be  punished  by  a  fine  of  not 
less  than  twenty  dollars,  nor  more  than  fifty  dollars,  for 
each  and  every  violation  of  the  provisions  herein  set  forth. 
If  any  inn,  tavern  or  hotel  keeper,  or  any  other  person  or 
persons  whatsoever,  knowingly,  (outside  of  any  poor  house,) 
shall  sell  or  give  to  any  pauper  or  inmate  of  any  poor  house 
or  alms  house,  strong  or  spirituous  liquoi-s  or  wines,  such 
person  or  persons  so  offending  shall  be  fined  twenty-five  dol- 
lars, and  be  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  imprisoned  not  more  than  sixty  days. 

The  forms  already  given  under  some  of  the  foregoing  sec- 
tions of  this  law,  will  suffice  for  this  section,  varying  them, 
of  course,  according  to  the  facts  in  each  particular  case. 
§  21.  No  inn,  tavern  or  hotel  keeper,  or  person  licensed  to 
sell  liquors,  shall  sell  or  give  away  any  intoxicating  liquors 
or  wines  on  Sunday,  or  upon  any  day  upon  which  a  gen- 
eral or  special  election  or  town  meeting  shall  be  held,  and 
IT  1  fit  within  one  quarter  of  a  mile  from  the  place 
on  Sunday  or  where  such  general  or  special  election  or  town 
election  day.  j^eeting  shall  be  held,  in  any  of  the  cities,  vil- 
lages or  towns  of  this  State,  to  any  person  whatever,  as  a 
beverage.  In  case  the  election  or  town  meeting  shall  not 
be  general  throughout  the  State,  the  provisions  of  this  sec- 
tion in  such  case  shall  only  apply  to  the  city,  county,  village, 
or  towns  in  which  such  election  or  town  meeting  shall  be 
held.  Whoever  shall  offend  against  the  provisions  of  this 
section,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  imprisoned  in  the  county  jail,  work-house  or  peni- 
tentiary not  more  than  twenty  days. 

As  any  violation  of  this  section  is  made  a  misdemeanor, 
and  any  person  may  enter  complaint  to  the  magistrate,  the 
usual  forms  in  cases  of  misdemeanor  maybe  used. 

One  who  keeps  an  inn,  &c.,  whether  he  has  a  license  to 
sell  liquor  or  not,  and  who  sells  or  gives  away  any  intoxi- 
Ll 
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eating  liquors  or  wines  on  Sunday,  or  on  any  day  on  which 
an  election  or  town  meeting  is  held,  within  a  quarter  of  a 
mile  of  the  place  of  such  election  or  town  meeting,  is  guilty 
of  a  misdemeanor  under  Law  of  1857,  ch.  648,  §  21.^ 

^  22.  The  penalties  imposed  by  this  act,  except  the  pen- 
alties provided  for  by  sections  eight,  fifteen  and  nineteen, 
Who  to  sue  for  shall  be  sued  for  and  recovered   in  the  name 

penalties.  of  the  Board  of  Commissioners  of  Excise,  and 
paid  over  to  the  treasurer  of  the  county,  for  the  support  of 
the  poor  of  the  county. 

This  section  provides  that  all  penalties,  (except  under 
section  8,  where  the  Poor  Master  must  sue,  section  15,  where 
the  master  of  such  apprentice  sues,  and  under  section  19, 
where  the  complainant  sues  for  and  receives  the  penalty,) 
shall  be  sued  for  and  recovered  in  the  name  of  the  Board 
of  Commissioners  of  Excise  of  the  respective  towns,  and 
paid  over  to  the  several  county  treasurers  for  the  support 
of  the  county  poor. 

§  23;  Every  bond  taken  pursuant  to  the  provisions  of  this 
Where  bond  to  ^ct  shall,  within  ten  days  after  the  execution 

be  filed.  of  the  same,  be  filed  in  the  office  of  the  clerk 
of  the  town  or  village  in  which  the  license  shall  be  granted, 
and  in  the  cities  in  the  city  clerli's  office. 

This  section  provides  that  the  bonds  given  under  this  act 
shall,  within  ten  days  after  their  execution,  be  filed  in  the 
clerk's  office  of  the  town,  city  or  village  in  which  the  license 
shall  be  granted. 

§  24.  Whenever  a  breach  of  the  condition  of  such  bond, 
given  upon  the  granting  of  any  license,  shall  happen,  it  shall 
What  officers  to  ^e  the  duty  of  the  Commissioners  of  Excise,  the 

sue  bond.  supervisor  of  the  town,  mayor  of  the  city,  or 
trustees  of  the  village,  in  which  the  person  who  shall  incur 
the  penalty  shall  reside,  to  prosecute  the  same  and  recover 
the  penalty  therefor. 

In  case  of  a  breach  of  the  condition  of  any  bond  given 
upon  the  granting  of  any  license,  the  Board  of  Excise  in 
each  town,  the  supervisor  of  the  town,  the  mayor  of  the  city, 
or  trustees  of  the  village,  in  which  the  person  executing 

1  People  vs.  Murphy,  5  Park.  Cr.  ISO;  7  Abb.  Digest,  292. 
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the  bond  shall  reside,  are  required  to  prosecute  the  same,  and 
recover  the  penalty  therefor. 

This  must  in  all  cases  be  done  in  the  name  of  the  Boiird 
of  Commissioners  of  Excise,  and  can  in  no  case  be  brought 
in  the  name  of  any  other  person. 

^  25.  Whenever  any  conviction  or  judgment  shall  be 
obtained  against  any  person  licensed  to  sell  strong  or  spirit- 
ous  liquors  or  wines,  for  any  violation  of  the  provisions  of 
this  act,  either  in  a  suit  for  a  penalty,  or  in  a  suit  upon  a  bond 
Statement  of  given  by  such  person,  it  shall  be  the  duty  of 
be'seut'to°Ses-  **^®  Justice  or  court  before  whom  the  same 
sions.  shall  be  had,  to  transmit  to  the  next  court  of 

sessions  of  the  county  a  statement  of  such  conviction  or 
judgment,  and  of  the  oflFence  for  which  it  was  obtained. 

By  this  section  it  is  made  the  duty  of  the  magistrate 
before  whom  a  conviction  is  obtained  against  any  person 
licensed  to  sell  strong  or  spirituous  liquors  or  wines,  for  a 
violation  of  any  of,  the  provisions  of  this  act,  to  transmit  to 
the  next  court  of  sessions  thereafter  to  be  held  in  his  county, 
a  statement  of  such  conviction  or  judgment,  and  of  the 
offence  for  which  it  was  obtained. 

The  following  form  may  be  used : 

F(yrm  of  Statement  of  Conviction  to  Court  of  Sessions. 

To  the  Court  of  Sessions  of  the  County  of  Oneida  : 

In  pursuance  of  the  requirements  of  section  25,  of  the  act 
to  suppress  intemperance  and  to  regulate  the  sale  of  intoxi- 
cating liquors,  passed  April  16,  1857,  I  herewith  transmit  a 
statement  of  a  judgment,  [or  conviction,  as  the  case  may  5e,J 
obtained  against  A.  B.,  of  the  town  Whitestown,  in  said 
county  of  Oneida,  and  of  the  offence  for  which  it  was 
obtained,  as  follows  : 

On  the  6th  day  of  May,  18  ,1  issued  a  summons  against 
Oliver  Twist,  of  said  town  of  in  favor  of  A.  B., 

C.  D.  and  E.  F.,  the  Board  of  Commissioners  of  Excise  of 
the  town  of  ,  for  a  violation  of  section  13  of  the  act  to 
suppress  intemperance,  and  to  regulate  the  sale  of  intoxica- 
ting liquors,  returnable  on  the  15tb  day  of  said  May,  then 
inst.,  at  10  A.  M.,  at  which  time  and  place  the  said  sum- 
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mons  tvas  returned  to  me  by  A.  B.,  a  constable  of  said  town, 
with  bis  return  duly  indorsed  thereon,  as  personally  served 
on  the  said  A.  B.,  the  said  6th  day  of  May  then  instant. 

At  the  time  and  place  of  the  return  day  of  said  summons, 
to  wit :  on  said  15th  day  of  May,  at  11  a.  m.,  the  parties  in 
person  duly  appeared  before  me,  [or  as  the  case  may  5e,J  and 
answered  to  their  names. 

The  said  plaintiffs  complained  against  the  said  O.  W.,  for 
a  violation  of  the  13th  section  of  said  act,  a  copy  of  which 
is  here  annexed,  marked  A. 

The  said  defendant  answered  as  follows :  a  copy  of  which 
is  annexed,  marked  B. 

Issue  being  so  joined,  by  consent  of  parties  the  cause  was 
adjourned  to  the  22d  day  of  May  then  inst.,  at  the  same 
place  and  time  of  day,  \or  as  the  fact  may  Ae.] 

On  the  said'22d  day  of  May,  at  the  time  and  place  last 
mentioned,  the  parties  again  duly  appeared  and  proceeded 
to  trial,  \if  a  jury  was  called  state  the  Xdct.] 

S.  T.,  V.  H.  and  B.  C.  were  sworn  as  witnesses  on  the 
part  of  the  plaintiflfe,  and  E.  F.  and  E.  P.  on  the  part  of  the 
defendant,  when  the  said  cause  was  submitted  to  me,  by  the 
said  parties,  for  decision. 

,  That  on  the  said  22d  day  of  May,  18     ,  I  rendered  judg- 
ment against  the  said  O.  W.,  and  in  favor  of  said  plaintiili, 
for  the  amount  of  said  penalty,       ....  $50  00 
And  the  costs 4  00 


Amount  of  judgment,  .         .        .         .       $54  00 

Execution  issued  thereon,  May  23d,  18  ,  and  delivered 
to  A.  B.,  constable  of  said  town,  and  which  is  not  yet  re- 
turned to  me.     Dated  June  2d,  18     . 

Justice  of  the  Peace  cf 

%  26.  The  said  court  shall  cause  the  person  or  persons 
against  whom  such  conviction  or  judgment  was  obtained. 
Revocation  of  to  ^^  notified  to  appear  on  such  day  as  the  court 
license.  gjjail  appoint,  to  show  cause  why  any  such  license 

that  may  have  been  granted  to  him  or  them  should  not  be 
revoked.     At  the  day  appointed,  and  on  such  other  days  as 
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the  court  shall  appoiut,  it  shall  proceed  to  inquire  into  the 
circumstances,  and  shall  revoke  the  license  granted  to  the 
person  or  persons  violating  the  provisions  of  this  act. 

§  27.  The  person  whose  license  shall  be  revoked  shall  be 
License  not  to  incapable  of  receiving  any  such'  license  to  sell 
be  renewed,  strong  or  spirituous  liquors  or  wines,  for  the 
space  of  three  years  from  the  time  of  such  revocation. 

^  28.  Any  person  who  shall  sell  any  strong  or  spirituous 
liquors  or  wines  to  any  of  the  individuals  to  whom  it  is  de- 
clai-ed  by  this  act  to  be  unlawful  to  make  such  sale,  shall  be 
Private  daraa-  ^i^'ble  for  all  damages  which  may  be  sustained 
ges  for  unlaw-  in  Consequence  of  such  sale,  and  the  parties  so 
offending  may  be  sued  in  any  of  the  couils  of  this 
State,  by  any  individual  sustaining  such  injuries,  or  by  the 
Overseers  of  the  Poor  of  the  town  where  the  injured  party 
may  reside,  and  the  sum  recovered  shall  be  for  the  benefit  of 
the  parly  injured. 

When  a  wife  or  child  sustains  damages  by  reason  of  the 
sale  of  intoxcating  liquors  to  a  drunken  husband  or  father, 
an  action  would  lie  in  the  name  of  the  person  injured  for  such 
damages,  and  would  also  apply  to  the  persons  mentioned  in 
sections  15  and  20  of  this  Act. 

The  person  injured  may  proceed,  as  in  an  ordinary  civil 
action,  in  his  own  name,  to  collect  his  damages. 

§  29.  It  shall  be  the  duty  of  courts  to  instruct  grand 
jurors  to  inquire  into  all  offences  against  the  provisions  of 
this  act,  and  to  present  all  offenders  under  this  act,  and  also 
all  persons  who  may  be  charged  with  adulterating  imported 
or  other  intoxicating  liquors,  with  poisonous  or  deleterious 
drugs  or  mixtures,  or  selling  the  same,  or  with  knowingly 
importing  or  selling  intoxicating  liquors  or  wines  adulterated 
with  poisonous  or  deleterious  drugs  or  mixtures ;  which 
offences  are  hereby  declared  to  be  misdemeanors,  to  be  pun- 
ished by  imprisonment  in  the  penitentiary,  work  house  or 
jail,  for  a  period  of  three  months  and  by  a  fine  of  one  hun- 
dred dollars. 

^  30.  In  case  the  parties  or  persons  whose  duty  it  is,  by 
the  provisions  of  this  act,  to  prosecute,  shall  neglect  to  pro- 
secute for  any  penalty  provided  by  this  act,  for  the  period 
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of  ten  days  after  complaint  to  them  that  any  provision  of 
this  act  has  been  violated,  accompanied  with  reasonable 
proof  of  the  same,  any  other  person  may  prosecute  therefor, 
in  the  name  of  the  Board  of  Commissioners  of  Excise. 

^31.  All  incorporated  companies  and  persons  in  this 
State,  engaged  in  conveying  passengers,  including  especially 
all  railroad,  steamboat  and  ferry  companies,  and  all  kinds  of 
corporations  conveying  for  hire,  persons  or  property,  shall 
Incorporated  ^^'  ^^^  hereby  are  required  to  refuse  employ- 
companies  pro-  ment  to  all  pei'sons'who,  on  good  and  sufficient 
employing  in-  proof,  shall  be  shown  to  indulge  in  the  intem- 
temperate  per-  perate  use  of  intoxicating  drinks,  and  any  such 
company  which  shall  retain  in  its  employ  any 
person  or  persons  who  shall,  on  competent  proof,  be  shown 
to  be  intoxicated  at  any  period,  while  in  the  active  service 
of  said  company  or  persons,  either  as  engineer,  conductor, 
fireman,  switch-tender,  commander,  pilot,  mate  or  foreman, 
or  be  in  any  way  connected  with  the  moving  power  or  man- 
agement, or  whose  duty,  if  neglected,  would  dimish  the 
safety  and  security  of  life,  limb,  or  property  entrusted 
thereto,  said  company  or  corporation  shall  be  liable  to  pay 
a  sum  of  not  less  than  fifty  dollars  nor  more  than  one  hun- 
dred dollars  to  the  county  treasurer  in  the  county  where  the 
ofience  may  be  committed,  and  proved  before  any  court  of 
competent  jurisdiction. 

^  32.  In  any  judgment  rendered  or  recovered  on  any 
bond  to  be  given  under  this  act,  or  for  any  penalty  incurred 
Defendant  not  Under  this  act,  the  person  or  persons  against 
ertuit/th"''"  ^^^^  such  judgment  shall  be  rendered,  shall 
jail.  not  be  entitled  under  any  executions  issued  on 

such  judgment  to  the  liberties  of  the  jail. 

The  execution  mentioned  in  this  section  will  be  the  usual 
body  execution,  with  a  clause  showing  that  it  is  for  a  penalty 
under  this  act ;  after  stating  the  amount  in  the  execution, 
add,  "  I^or  a  penalty  incurred  by  the  said  John  Doe  in  viola- 
tion of  section  of  the  act  entitled  '  An  act  to  suppress  in- 
temperance and  to  regulate  the  sale  of  intoxicating  liquors,' 
passed  April  16th,  1857." 

5i  33.  Title  nine  of  chapter  twenty  of  the  first  part  of  the 
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Revised  Statutes  and  the  act  entitled  "  An  act  for  the  pre- 
vention  of  intemperance,  pauperism  and  crime," 
passed  April  9th,  1855,  and  all  other  acts  in- 
consistent with  the  provisions  of  this  act  are  hereby  repealed. 

^  34.  This  act  shall  take  etfect  immediately. 

Many  of  the  provisions  of  this  act  are  new,  and  in  many 
particulars  materially  change  the  provisions  of  the  old  Ex- 
cise Law,  so  called. 

For  many  years  past  it  has  been  a  subject  of  serious  con- 
sideration, on  the  part  of  every  lover  of  order  and  good  gov- 
ernment, what  course  ought  to  be  adopted  to  abate  the  evils 
of  intemperance.  The  Legislature,  at  its  recent  session, 
passed  the  foregoing  act  with  a  view  of  restraining  and  regu- 
lating the  sale  of  all  intoxicating  drinks  as  a  beverage,  and 
as  yet  no  one  can  tell  what  eflfect  it  may  have  upon  society. 
Still  it  cannot  for  a  moment  be  doubted  but  that  every  good 
citizen  will  aid  in  enforcing  its  provisions  in  the  hope  that 
it  may  do  much  good  in  staying  the  tide  of  intemperance 
and  crime  in  our  land. 

All  the  provisions  of  this  act  as  amended  shall  be  held  to 
apply  to  the  sale  of  ale  or  beer,  except  so  much  thereof  as 
forbids  the  granting  of  license  to  any  person,  except  to  such 
persons  as  propose  to  keep  an  inn,  tavern  or  hotel,  and  the 
Commissioners  of  Excise  may,  in  their  discretion,  grant 
license  for  the  sale  of  ale  or  beer,  for  a  sum  not  less  than  ten 
dollars,  to  other  than  those  who  propose  to  keep  an  inn,  tav- 
ern or  hotel,  and  the  provisions  of  this  act  shall  extend  to 
all  portions  of  the  State,  except  the  Metropolitan  Police 
District.^ 

Strong  beer  is  embraced  within  the  terms,  strong  and 
spirituous  liquors,  as  employed  in  the  act  of  1857.  What 
liquors  are  embraced  within  the  prohibitions  of  the  above 
act  considered.'^ 

A  person  having  a  license  to  keep  an  inn,  has  no  right  to 
sell  liquor  by  the  gallon,  to  be  carried  away,  as  if  he  were 
licensed  as  a  grocer.^ 

1  Act  to  apply  to  the  sale  of  ale  and    *  Commissioners  of  Excise  of  Tomp- 
beer,  passed  April  11,  1869.  kins    county    vs.  Taylor,  21  N.   Y. 

173;  19  How.  259;  3  Denio,  43. 
S  Benson  vs.  Moore,  15  Wend.  260. 
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Under  the  statutes,  the  Overseers  in  an  action  of  debt  for 
selling  liquor  without  license,  may  recover  several  penalties 
in  the  same  suit.^ 

The  statute  authorizes  the  Commissioners  of  Excise  to 
grant  licenses  to  keepers  of  'inns,  taverns  or  hotels,  being 
residents  of  the  town  or  city  where  such  inn,  tavern  or  hotel 
is  proposed  to  be  kept,  to  sell,  &c.  This  is  the  only  author- 
ity conferred  upon  the  Commissioners,  and  is  expressly  lim- 
ited to  residents  of  the  town  or  city  where  the  inn  or  tavern 
is  proposed  to  be  kept.* 

A  count  for  selling  liquors  without  a  license,  which  speci- 
fies a  great  variety  of  liquors  sold,  is  not  objectionable,  as 
embracing  more  than  one  offence.  In  such  an  indictment  it 
is  not  necessary  to  specify  the  names  of  persons  to  whom 
the  sales  were  made.^ 

A  license  to  sell  liquors  to  be  drank  on  the  premises, 
issued  under  the  excise  act  of  1857,  is  not  only  a  license  to 
the  licensee  to  sell,  &c.,  but  is  also  a  license  to  sell  at  a  par- 
ticular place.  A  license  so  issued  will  protect  the  agent  or 
clerk  of  the  licensee,  but  a  person  selling  as  the  agent  or 
clerk  of  a  person,  or  at  a  place  not  licensed,  cannot  obtain 
immunity  by  claiming  that  he  acted  for  another  party.* 

A  husband,  guilty  of  a  violation  of  the  statute,  cannot 
relieve  himself  from  liability  by  setting  up  the  defence  that 
his  wife  owned  the  tavern  where  the  liquor  was  sold  and  that 
he  sold  as  her  agent,  where  there  is  no  proof  that  the  wife 
had  any  license.^ 

In  an  action  to  recover  a  penalty  for  a  violation  of  sec- 
tion fifteen  of  the  excise  law  of  1857,  in  selling  liquor  to  a 
minor,  under  the  age  of  eighteen  years,  &c.,  the  defendant 
is  not  liable  unless  he  knew,  or  had  reason  to  believe,  that  the 
person  to  whom  he  sold  the  liquor  was  a  minor,  under  the 
age  of  eighteen  years.^ 

1  Deyo  vs.  Wood,  8  Hill,  527.  *  Board  of  Excise  of  Orange  county, 

3  The  People  vs.  Davis,  45  Barb.  494  j        vs.  Dougherty,  55  Barb.  832. 

5  Hill,  401.  6  Id. 

8  The  People  vs.  Adams,  17  Wend.    *  Thomas  J.  Perry  vs.  John  H.  Ed- 

475;  4  Denio,  235.  wards.     In  Court  of  Appeals,  not 

yet  reported,  Hunt,  J. 


CHAPTER  XII. 

Of  Laying  Out  Highways. 

\  69.  [54.J  Who  may  apply. — Every  person  liable  to  be 
assessed  for  highway  labor,  may  apply  to  the  Commissioners 
of  Highways  of  the  town  in  which  he  shall  reside,  to  alter 
or  discontinue  any  road,  or  to  lay  out  any  new  road.  [Every 
person  liable  to  be  assessed  for  highway  labor,  and  owning 
lands  in  a  town  in  which  he  is  not  a  resident,  may  apply 
to  the  Commissioners  of  Highways  of  the  town  in  which  the 
lauds  are  situated,  to  alter,  discontinue,  or  to  lay  out  any 
road  through  the  same.]  Every  such  application  shall  be  in 
writing,  addressed  to  the  Commissioners,  and  signed  by  the 
person  applying.     \^As  amended  1836,  ch.  122.] 

It  is  not  essential  to  tlie  validity  of  the  proceedings  of  Commissioners  in 
laying  out  a  road  that  there  should  be  an  application  therefor  in  writing,  nor 
in  fact  any  application,  since  it  is  decided  that  they  may  lay  out  a  highway 
upon  their  own  motion  and  without  any  application  therefor.  [People  vs. 
Supervisors  of  Richmond,  20  N.  T.  252;  28  N.  T.  305.]  •      . 

Nor  is  it  any  objection  that  the  proceedings  are  taken  on  the  application  of 
one  not  liable  to  assessment  for  highway  labor.     [Id.] 

In  all  cases  where  the  application  is  to  lay  out  a  road  through  enclosed, 
improved  or  cultivated  lands,  the  description  of  the  intended  road  should  be 
particular,  as  it  is  the  basis  of  the  subsequent  proceedings  in  calling  out  the 
freeholders. 

Section  69. 

Application  to  lay  a  New  jRoad  over  vnimproved,  lands,  or  where  the  owner 

consents. 
To  the  Commissioners  of  Highways  of  the  town  of        ,  in  the  county  of        : 

The  undersigned  persons,  residents  of  said  town,  (or,  owning  lands  in  said 
town,)  and  liable  to  be  assessed  for  highway  labor  in  said  town,  do  hereby 
apply  to  the  Commissioners  of  Highways  of  said  town,  to  lay  out  a  new  road, 
of  the  width  of  three  rods,  through  lands  not  enclosed,  improved  or  cultivated, 
except  that  a  part  of'said  proposed  road  which  passes  over  the  lands  of  R,  S., 
who  has  consented  to  the  laying  said  road,  and  executed  a  written  consent 
hereunto  annexed,  or,  has  signified  his  consent  by  signing  this  petition,  as 
follows  :  Beginnning  at,  &c.     (Make  a  description.)  0.  S. 

P.Q. 

miQa,  ,  18    .  R.  T. 
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Non-residents  are  not  restricted  in  their  applications  to  the  laying  of  roads 
through  their  own  lands.  [The  People  ex  rel.  Wait  vs.  Eggleston,  18  How- 
ard, 123.] 

^  70.  [55.J  Survey. — Whenever  the  Commissioners  of 
Highways  shall  lay  out,  alter,  or  discontinue  any  road,  either 
upon  application  to  them  or  otherwise,  they  shall  cause  a 
survey  to  be  made  of  such  road,  and  shall  incorporate  such 
survey  in  an  order  to  be  signed  by  them,  and  to  be  filed  and 
recorded  in  the  office  of  the  town  clerk,  who  shall  note  the 
time  of  recording  the  same. 

The  Supreme  Court  have  decided  in  two  cases  that  the  general  highway 
act,  giving  to  Commissioners  of  Highways  the  power  to  lay  new  roads  through 
wild  or  unimproved  lands,  without  the  consent  of  the  owners  of  the  lands 
taken,  is  unconstitutional  and  void;  because  no  compensation  is  required  to 
be  made  to  such  owners.  [Wallace  vs.  Karlenouski,  19  Barb.  118;  Gould  vs. 
Glass,  19  Barb.  179.] 

The  legislature  immediately  passed  a  law,  (see  Laws  of  1857,  ch.  491,) 
giving  damages  in  such  case.  That  law  was  amended  March  29,  1858.  (Ses- 
sion Laws,  page  86,)  reads  as  follows  :  "  When  a  highway  shall  hereafter  be 
laid  out  through  unenclosed,  unimproved  and  uncultivated  lands  the  damages 
shall  be  assessed  in  the  same  manner  as  if  the  same  were  laid  out  through 
enclosed,  improved  and  cultivated  lands." 

The  law  authorizing  the  taking  of  private  property  for  public  use  as  a  high- 
way, providing  for  a  just  compensation  to  the  owner  is  not  unconstitutional, 
because  it  omits  to  make  the  assessment  and  payment  of  damages  a  condition 
precedent  to  an  entry  upon,  and  occupation  of  the  premises.  (Smith  Ts.  Hel- 
mer,  7  Barb.  416.) 

§  71.  [56.]  Order  to  he  -posted. — It  shall  be  the  duty  of 
the  town  clerk,  whenever  any  order  of  the  Commissioners 
for  laying  out,  altering,  or  discontinuing  a  road  shall  be  re- 
ceived by  him,  to  post  a  copy  of  such  order  on  the  door  of 
the  house  where  the  town  meeting  is  usually  held  ;  and  the 
time  hereinafter  limited  for  appealing  from  any  such  order, 
shall  be  computed  from  the  time  of  recording  the  same. 

Order  of  Commissioners  to  alter  a  Highway. 

At  a  meeting  of  the  Commissioners  of  Highways  of  the  town  of  ,  in 

the  county  of  ,  at  ,  in  the  said  town,  on  the  day  of  , 

18  ,  all  the  said  Commissioners  have  met  and  deliberated  on  the  subject 
embraced  in  this  order,  (or  if  but  two  of  the  Commissioners  met,  say,  "  all 
the  said  Commissioners  having  been  duly  notified  to  attend  the  said  meeting 
for  the  purpose  of  deliberating  on  the  subject  matter  of  this  order,")  it  is 
ordered  and  determined  by  the  said  Commissioners,  that  a  highway  be  laid  out 
in  said  town,  "upon  the  application  of  A.  B.,"  (say,  if  there  was  an  appli- 
cation,) and  passing  through  the  improved  lands  of  John  Doe  and  Samuel 
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Johnson,  who  have  consented  thereto,  (if  there  is  any  improved  land  taken,) 
said  road  commences  near  the  easterly  end  of  the  bridge  over  creek, 

and  running  thence  northerly  up  the  said  creek  to  the  highway  near  the 
dwelHng  house  of  .     The  courses  and  distances  of  said  road,  accord- 

ing to  a  survey  thereof,  which  the  said  Commissioners  have  caused  to  be 
made,  are  as  follows:  Beginning  (here  insert  the  survey  carefully.)  It  is 
further  ordered  that  the  above  described  line  be  the  center  of  said  highway, 
and  that  the  said  highway  be  of  the  width  of  four  rods  (not  less  than  three.) 
In  witness  whereof  the  said  Commissioners  have  hereunto  subscribed  their 
names  day  of  ,  1871. 

Commissioners  of  Highways. 

In  all  cases  wheiie  the  application  is  to  lay  out  a  road  through  inclosed, 
improved  or  cultivated  lands,  the  description  of  the  intended  road  should  he 
particular  as  it  is  the  basis  of  the  subsequent  proceedings  in  calling  out  the 
freeholders. 

Application  for  the  Alteration  of  a  Road. 

To  the  Commissioners  of  Highways  of  the  town  of  ,  in  the  county  of 

Oneida : 

The  undersigned,  residents  of  said  town,  (or  owning  lands  in  said  town,) 
and  liable  to  be  assessed  for  highway  labor  therein,  do  apply  to  said  Commis- 
sioners to  alter  the  highway  leading  from  the  house  of  to  the  , 
in  said  town,  as  follows :  (Insert  a  particular  description  of  the  proposed  al- 
teration, by  known  boundaries  or  objects,  or  courses  and  distances.)  The 
proposed  alteration  passes  through  lands  which  are  not  improved,  enclosed  or 
cultivated.  Cor  passes  through  the  lands  of  John  Doe  and  Samuel  Johnson, 
who  give  their  consent  to  said  alterations.) 

T.R. 

Remsen,  ,  18    .  C.  D. 

E.  F. 

An  application  to  discontinue  a  road  will  be  substantially  like  the  form  for 
the  alteration  of  a  road. 

It  will  be  perceived  that  a  new  road  may  be  laid  out  through  unimproved 
lands,  but  the  damages  must  be  appraised  as  in  other  cases.     (19  Barb.  179.) 

Whenever  application  shall  be  made  for  the  discontinuance  of  an  old  road, 
on  the  ground  that  it  has  become  useless  and  unnecessary,  the  Commissioners 
of  Highways,  to  whom  the  application  is  made,  must  summon  twelve  disin- 
terested freeholders  of  the  town,  to  meet  on  a  day  certain,  to  consider  such 
application.  Such  freeholders  when  met,  must  be  sworn  well  and  truly  to 
examine  and  certify  in  regard  to  the  propriety  of  such  discontinuance.  (1  R. 
S.  517  §  81;  3d  ed.  633,  §  97.)  The  oath  may  be  administered  by  the  Com- 
missioners, or  any  one  of  them.  (Laws  of  1845,  chap.  180;  Laws  of  1847, 
chap.  446.) 

Application  to  Discontinue  an  old  Road. 

To  ,  the  Commissioner  of  Highways  of  the  town  of        ,  in  the  county 

of  : 

I,  the  undersigned,  A.  B.,  a  resident  of  said  town,  liable  to  be  assessed  for 
highway  labor  therein,  hereby  make  application  to  you,  the  said  Commis- 
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sioner  to  discontinue  the  old  road  in  said  town  commencing  near  my  dwelling 
house,  [give  a  description  of  the  part  sought  to  be  discontinued,]  on  the 
ground  that  the  said  road  has  become  useless  and  unnecessary. 

Dated  ,  the        day  of  ,  18    .  A:  B. 

It  is  not  necessary  that  the  Commissioners  receiving  the  application,  should 
issue  any  precept  to  summon  the  freeholders;  but  they  must  be  selected  by 
the  Commissioners  themselves,  and  not  by  any  other  person.  (24  Wend.  367.) 
The  freeholders  may  be  notified  to  appear  in  writing,  or  by  a  third  person, 
acting  under  the  orders  of  the  Commissioner. 

Oath  of  FVeeholders  on  Application  to  Discontinue. 

Tou,  and  each  of  you,  do  solemnly  swear,  [or  affirm,]  that  you  will  well 
and  truly  examine  and  certify,  in  regard  to  the  propriety  of  discontinuing  the 
road,  for  which  application  has  been  made  by  A.  B.     So  help  you  Cod. 

After  being  sworn,  the  freeholders  must  proceed  to  view  the  road  proposed 
to  be  discontinued,  and  if  they  shall  be  of  opinion  that  the  same  is  useless 
and  unnecessary,  they  must  make  and  subscribe  a  certificate  in  writing  to 
that  effect,  which  is  to  be  delivered  to  the  Commissioners  of  Highways,  who 
will  thereupon  proceed  to  decide  upon  the  application.  (1  K.  S.  618,  §  82; 
3d  ed.  633,  §  98. 

Certificate  to  Discontinue. 
Town  OF  ,  County,  ss  : 

We,  the  undersigned,  disinterested  freeholders  of  said  town  of  ,  having 
met  at  the  house  of  R.  P.,  in  said  town,  on  this  day  of  ,18  ,  in  pursuance 
of  the  summons  of  A.  B.,  C.  D.  and  E.F., Commissioners  [or  of  E.  F.,  Com- 
missioner] of  Highways  of  said  town,  in  order  to  examine  and  certify  in  regard 
to  the  propriety  of  discontinuing  the  road  described  in  the  annexed  applica- 
tion of  A.  B.,  do  certify  that  we  have  personally  examined  the  said  road, 
and  that  in  our  opinion  the  same  is  useless  and  unnecessary,  and  ought  to  be 
discontinued. 

In  witness  whereof  we  have  hereunto  subscribed  our  names,  this  day 

of  ,18    .  G.H., 

&c.,  tec. 

All  applications,  certificates  and  other  papers,  relating  to  the  laying  out, 
altering  or  discontinuing  any  road,  shall  be  filed  by  the  Commissioners  of  High- 
ways, as  soon  as  they  shall  have  decided  thereon,  in  the  ofSce  of  the  town  . 
clerk  of  said  town. 

An  appeal  from  an  order  of  Commissioners  of  Highways,  directing  the 
alteration  or  discontinuance  of  a  road,  does  not  operate  as  a  stay  of  proceed- 
ings ;  but  the  order  may  be  carried  into  effect,  pending  the  appeal.  So  of  an 
order  laying  out  a  road,  unless  it  be  laid  through  inclosed,  cultivated  or  im- 
proved lands.    (3  Hill,  604.) 

Form  of  Application  to  Commissioner  to  lay  out  Road. 

To  the  Commissioner  [or  Commissioners,  as  the  case  may  be,]  of  Highways 
of  the  town  of  Deerfleld,  in  the  county  of  Oneida  : 
The  undersigned,  a  resident  of  said  town,  and  liable  to  be  assessed  for  high- 
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way  labor  therein,  hereby  makes  application  to  you,  to  lay  out  a  highway  in 
said  town,  commencing  at,  [here  state  the  route  with  siiflScient  certainty  by 
courses,  &o.,]  which  said  highway  will  pass  through  the  improved  [or  inclosed 
or  cultivated]  lands  of  £.  S.  and  O.  £.,  who  do  not  consent  to  the  laying  out 
of  the  same.  A.  STOW. 

Dated  Deerfleld,  ,  18    . 

If  the  proposed  road,  or  alteration  of  a  road  will  pass  through  inclosed, 
improved  or  cultivated  land;  through  any  orchard  of  the  growth  of  four 
years  or  more;  through  any  garden  which  has  been  cultivated  for  fours 
years  or  more  ;  through  any  buildings,  or-any  fixtures  or  erections  for  the 
purposes  of  trade  or  manufactures,  or  any  yards  or  inclosures  necessary  to 
the  use  and  enjoyment  thereof,  the  consent  of  the  owner  must  be  obtained, 
as  appears  by  the  following  section  : 

^  69.  Consent  of  owner  when  necessary. — No  public  or 
private  road  shall  be  laid  out  through  any  orchard  or  gar- 
den, without  the  consent  of  the  owner  thereof,  if  such  or- 
chard be  of  the  growth  of  four  years  or  more,  or  if  such, 
garden  have  been  cultivated  four  years  or  more,  before  the 
laying  out  of  such  road.  Nor  shall  any  such  road  be  laid 
out  through  any  buildings ;  or  any  fixtures  or  erections 
for  the  purposes  of  trade  or  manufactures  ;  or  any  yards  or 
inclosures  necessary  to  the  use  and  enjoyment  thereof,  with- 
out the  consent  of  the  owner. 

These  restrictions  on  the  powers  of  the  Commissioners,  apply  only  to  cases 
where  the  owner  withholds  his  consent.  The  Commissioners  may  lay  out  a 
road  through  any  kind  of  property  with  the  consent  of  the  owner.  (4  Paige, 
523.)  In  the  five  cases  enumerated  the  Commissioners  have  no  power  to 
lay  out  a  road  :  1.  through  orchards;  2.  gardens;  3.  buildings;  4.  fixtures  and 
erections  for  trade,  &c.,  and  5.  yards  and  inclosures  necessary  for  use  and 
buildings  and  manufactures. 

1.  Orchard. — To  be  within  the  prohibition,  it  must  injure  the  usefulness  of 
the  premises  as  an  orchard,  by  taking  some  part  where  the  fruit  trees  grow. 

In  The  People  ex  rel.  Seward  vs.  The  Judges  of  Dutchess,  (23  Wend.  360.) 
The  road  was  laid  through  a  lane  where  two  apple  trees  stood,  that  had  for- 
merly belonged  to  the  orchard,  but  they  had  been  separated  from  it  by  a  fence 
for  several  years.  The  road  also,  as  laid  out,  passed  over  the  circular  corner 
of  a  lot  or  field  in  which  there  was  an  orchard,  including  in  the  road  a  piece 
of  ground  about  fifty  feet  long,  and  eight  feet  wide ;  but  no  apple  tree  in  the 
orchard  situated  near  the  road.  The  court  say,  the  road  could  not  be  laid 
out  in  such  a  manner  as  to  deprive  the  owner,  either  in  whole  or  in  part,  of 
the  beneficial  enjoyment  of  his  fruit  trees.  But  we  are,  in  effect,  asked  to 
go  further,  and  say  that  a  road  cannot  be  laid  over  an  inclosed  field,  if 
there  are  fruit  trees  in  any  part  of  it,  however  distant  they  may  be  from 
the  highway.  To  this  doctrine  we  cannot  subscribe.  It  does  not  follow  that 
the  whole  field  is  an  orchard  because  there  are  fruit  trees  in  some  part  of  it. 

Where  a  portion  of  the  road  was  laid  out  through  an  orchard,  it  was  held 
that  it  would  not  render  the  order  void  as  to  all  the  other  portions  of  the  road. 
(Snyder  vs.  Plass,  28  N.  T.  K.  479.) 
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Evidence  to  show  that  the  certificate  of  freeholders  as  to  the  necessity  of  a 
proposed  road  was  obtained  by  fraud  or  false  representations,  is  not  admissi- 
ble on  the  hearing  before'  referees  on  an  appeal  from  the  decision  of  the  Com- 
missioners of  Highways.  (People  vs.  Kniskern,  50  Barb.  87,  and  cases  cited.) 

2.  Gorden.— It  must  have  been  cultivated  as  a  garden  four  years  previous 
to  laying  out.  What  constitutes  a  garden  is  a  question  of  fact.  The  general 
definition  is,  '^  plot  of  ground  appropriated  to  the  cultivation  of  herbs  or 
plants,  fruits  and  flowers. 

3.  Buildings. — They  must  be  buildings  erected  previous  to  the  application 
and  notice  for  the  highway.  If,  after  such  application  and  notice,  the  owner 
of  the  land  puts  buildings  or  erections  thereon,  it  will  not  prevent  the  Com- 
missioners from  going  on  and  laying  out  the  highway.  It  is  the  fault  of  the 
party  himself,  who  cannot  thus  defeat  the  operation  of  the  law.    (2  Hill,  443.) 

Fixtures  or  Erections. — Only  such  as  are  for  the  purpose  of  trade  and 
manufactures.  Over  other  fixtures  and  erections,  by  the  oath  of  freeholders, 
a  road  may  be  laid,  if  the  erections  do  not  amount  to  buildings.  Tenter-bars, 
erected  for  the  purpose  of  carrying  on  the  business  of  a  fulling  mill,  are 
within  the  prohibition.    (Clark  vs.  Phelps,  4  Cow.  190.) 

Neither  a  public  nor  a  private  road  or  way  can  be  laid  out  across  the  fix- 
tures and  erections  upon  the  inclined  plane  of  a  railroad,  which  are  used  for 
the  drawing  or  letting  down  cars  for  the  conveyance  of  merchandise  or  pas- 
sengers.   (6  Paige,  93.)    - 

What  are  or  are  not  fixtures  and  erections,  for  the  purpose  mentioned  in 
this  section,  is  a  question  of  fact,  and  must  be  judged  of  in  reference  to  the 
situation  and  nature  of  the  property. 

A  ditch  or  canal  by  which  water  is  conducted  to  a  mill,  is  not  a  building, 
fixture  or  erection  within  the  meaning  of  the  statute.  (People  vs.  Kingman, 
24  N.  Y..  R.  559.) 

The  term  erection  implies  some  structure  superimposed  upon  the  land,  and 
means  something  which  a  highway  may  be  laid  through  and  wWch  would  be 
rendered  useless  by  the  act.     (Id.) 

5.  Yards  or  Inclosures. — In  ex  parte  Clapp,  (8  Hill,  458.)  the  highway,  as 
laid  out,  passed  through  the  door  yard  of  one  man,  and  left  his  well,  cow 
shed  and  a  part  of  his  corn  crib  in  the  highway.  It  also  encroached  on  the 
garden  and  cow  shed  of  another  man.  It  was  decided  by  the  court,  that  the 
Commissioners  had  exceeded  their  powers,  no  consent  being  given.  And. 
they  further  decide,  that  the  words  "yards  or  inclosures,"  apply  to  "  build- 
ings" as  well  as  to  "  fixtures'or  erections  for  the  purpose  of  trade.'' 

It  is  not  every  court  yard  or  inclosure  which  is  appurtenant  or  contiguous 
to  a  dwelling  house  or  a  manufacturing  establishmfent,  through  which  the  Com- 
misioners  are  prohibited  from  laying  out  a  road  or  highway.  It  is  only  such 
yards  or  inclosures  as  are  necessary  to  the  use  and  enjoyment  of  the  dwelling 
house  or  manufacturing  establishment.  This  clause  must  be  construed  in 
reference  to  the  situation  and  nature  of  the  property  to  which  the  yard  or 
inclosure  is  appurtenant.     (Lansing  vs.  Caswell,  4  Paige,  523.) 

The  Commissioners,  as  well  as  the  judges,  in  laying  out  highways,  exercise 
a  special  and  limited  jurisdiction  ;  and  although  it  may  be  presumed,  until 
the  contrary  appear,  that  they  have  acted  legally,  it  is  quite  clear  that  their 
acts  may  be  impeached  by  showing  that  they  exceeded  their  powers.  (3 
Hill,  461.) 

\  70.  Oaths,  (&c.,  when  necessary. — No  highway  shall  be 
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laid  out  through  inclosed,  improved  or  cultivated  land,  with- 
out the  consent  of  the  owner  or  occupant  thereof,  unless  cer- 
tified to  be  necessary  by  the  oath  of  twelve  reputable  free- 
holders of  the  town,  in  the  manner  hereinafter  provided. 

It  is  DQt  necessary  that  the  consent  of  the  owner  should  accompany  the 
application.  It  may  he  obtained  afterward,  and  may  be  on  a  separate  paper, 
or  may  be  indorsed  upon  the  application  or  the  order  of  the  Commissioners. 

A  written  consent  is  not  necessary,  although  it  is  to  be  preferred  on  account 
of  its  certainty,  and  to  prevent  any  further  diflSoulty.    (6  Wend.  461.) 

With  the  consent  of  the  owner,  any  road,  whether  public  or  private,  may 
he  laid  out,  or  altered,  so  as  to  pass  through  his  buildings  or  improved  land, 
or  any  of  his  premises  whatsoever.    (4  Paige,  523.)  . 

§  71.  Notice  of  application. — Every  person  who  shall 
apply  for  the  laying  out  of  a  highway  through  any  such  land, 
shall  cause  notices  in  writing  to  be  posted  up  at  three  of  the 
most  public  places  of  the  town,  specifying  as  near  as  may 
be,  the  route  of  the  proposed  highway,  the  several  tracts  of 
land  through  which  the  same  is  proposed  to  be  laid,  and  the 
time  and  place  at  which  the  freeholders  will  meet  to  examine 
the  ground.  Every  such  notice  shall  be  posted  up  at  least 
six  days  before  the  time  specified  therein  for  the  meeting  of 
the  freeholders. 

Form  of  Notice  of  Application  and  of  the  Meeting  of  Freeholders. 

Notice  is  hereby  given  that  the  undersigned  has  made  application  to  the 
Commissioners  of  Highways  of  the         of  ,  in  the  county  of  Oneida,  for 

the  laying  out  of  a  highway,  commencing,  [here  insert  description  as  in  appli- 
cation,] and  which  highway  will  pass  through  the  improved  lands  of  £.  S. 
and  O.  M.,  and  that  on  the  day  of  January  next,  at  10  A.  m.,  at  the 

house  of  L.  P.,  in  said  town,  twelve  freeholders,  duly  qualified  for  that  pur- 
pose, will  meet  to  examine  the  grounds,  and  certify  with  respect  to  the  neces- 
sity and  propriety  of  such  highway.  A.  STOW. 

Dated  Deerfleld,  this  day  of  September,  18    . 

The  applicant  should  see  that  the  foregoing  notice  is  posted  as  required 
by  §  71. 

Form  of  Affidavit  of  Posting  Notices  of  Application. 

Oneida  Cocntt,  ss  :  A.  Stow,  of  Deerfleld,  in  said  county,  being  duly 
sworn,  says  that  he  posted  notices,  of  which  the  annexed  is  a  copy,  at  the 
inn  of  A.  B.,  at  the  store  of  C.  D.,  and  at  the  blacksmith  shop  of  E.  F.,  three 
of  the  most  public  places  in  the  town  of  Deerfield,  on  the      day  of        ,  18    . 

A.  STOW. 
Subscribed  and  sworn  this       day  of       ,  18    ,  before  me, 

J    (ice. 


624  Laying  Out  of  Highways. 

If  twelve  reputable  freeholders  of  the  town,  not  interested  in  the  lands 
through  which  the  road  is  to  be  laid,  nor  of  kin  to  the  owner  thereof,  appear' 
at  the  time  and  place  specified  in  the  notice,  they  must  then  be  sworn  by  a 
Justice  of  the  Peace,  a  Commissioner  of  Highways,  or  any  ofJScer  authorized 
to  administer  oaths,  well  and  truly  to  examine  and  certify,  in  regard  to  the 
necessity  and  propriety  of  the  highway  applied  for.  (1  R.  S.  514,  §  60,  3d  ed. 
629,  §  72;  Laws  of  1846,  ch.  267;  Laws  of  1845,  ch.  180.) 

Form  of  Oath  to  the  Freeholders. 

Tou,  and  each  of  you,  do  solemnly  swear,  well  and  truly  to  examine  and 
certify,  in  regard  to  the  necessity  and  propriety  of  the  highway  applied  for, 
through  the  lands  of  E.  S.  and  O.  M. 

^  73.  They  shall  then  personally  examine  the  route  of  such 
highway,  and  shall  hear  any  reasons  that  may  be  offered  for 
or  against  laying  out  the  same.  If  they  shall  be  of  opinion 
that  such  highway  is  necessary  and  proper,  they  shall  make 
and  subscribe  a  certificate  in  writing  to  that  effect,  which  shall 
be  delivered  to  the  Commissioners  of  Highways  of  the  town. 

This  section  is  very  clear. 

The  jury  decide  that  a  road  between  certain  specific  points  is  necessary  and 
proper  ;  and  leave  the  particular  description  of  the  road  by  routes  and  bounds, 
and  by  its  course  and  distance,  to  the  decision  of  the  Commissioners.  (23 
Wend.  360.) 

This  certificate  should  be  filed  in  the  town  clerk's  office.  It  is  a  public 
document  open  for  the  inspection  of  all  the  inhabitants  of  the  town.  (2  Cow. 
623.)  It  was  decided  by  the  supreme  court,  in  this  case  also,  that  if  snch 
certificate  came  into  the  hands  of  a  stranger,  who  is  not  a  Commissioner,  the 
supreme  court  would  compel  him,  by  attachment,  to  file  it  ia  the  town  clerk's 
office,  for  inspection  of  a  person  who  was  a  party  to  a  suit  where  a  road  was 
in  question. 

Where  an  order  laying  out  a  highway,  was  signed  by  only  two  of  the  Com- 
missioners, and  did  not  recite  the  fact  that  the  third  Commissioner  either 
attended. or  participated  in  the  deliberations  of  the  others,  or  that  he  had 
been  notified  to  do  so  ;  but  on  the  contrary,  it  did  recite  the  fact  of  a  notice, 
that  the  two  who  subscribed  the  order  would  attend  to  decide  upon  the  ap- 
plication, and  that  they  did  in  fact  hear  and  decide  the  same  and  lay  out  the 
road,  it  was  held  that  the  order  was  void. 

Form  of  Certificate  of  Freeholders. 

Oneiba  County,  Tqwn  of  ,  ss  :  We,  the  undersigned,  twelve  repu- 

table freeholders  of  the  said  town,  not  interested  in  the  lands  through  which 
the  road  described  in  the  annexed  notice  is  to  be  laid,  nor  of  kin  to  any 
owner  thereof,  having  appeared  at  the  time  and  place  specified  in  said  notice, 
and  having  been  duly  sworn,  well  and  truly  to  examine  and  certify  in  regard 
to  the  necessity  and  propriety  of  the  highway  applied  for  ;  and  haring  pro- 
ceeded to,  and  personally  examined  the  route  of  such  highway,  and  heard  all 
the  reasons  that  were  offered  for  and  against  laying  out  the  same,  do  hereby 
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certify  that  we  are  of  opinion  that  the  highway  applied  for  and  descrihed  in 
the  annexed  notice  is  necessary  and  proper. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  this  day 

of  ,  18    .  [Freeholder's  names.] 

It  is  no  objection  that  the  certificate  is  signed  by  more  than  twelve  free- 
holders ;  and  in  a  case  where  the  certificate  was  signed  by  twenty  freeholders, 
the  fact  that  five  of  them  were  of  kin  to  the  owner  of  the  land,  it  was  held 
that  it  did  not  vitiate  it,  there  being  still  twelve  who  were  properly  qualified 
to  sign.    (7  Wend.  264.) 

When  the  Commissioners  of  Highways,  in  their  determination  or  order 
refusing  to  lay  out  a  road,  state  that  twelve  freeholders  have  met  and  decided 
that  such  road  is  necessary  and  proper  ;  that  is,  in  effect,  an  admission  by 
them  that  such  freeholders  were  competent  and  unobjectionable.  But  as  such 
statement  involves  the  question  of  jurisdiction,  it  is  not  conclusive,  and  may 
be  examined  by  the  referees  appointed  by  the  county  court,  on  appeal  from 
the  order  of  Commissioners.  (The  People  ex  rel.  Flint  vs.  Clive,  23  Barb. 
197.) 

The  fact  that  one  out  of  twelve  freeholders  who  meet  and  view  the  site  of 
a  proposed  road,  and  certify  whether  it  is  necessary  and  whether  it  will  be 
proper  to  lay  it  out,  is  the  brother-in-law  of  a  trustee  of  a  church  which 
holds  the  title  to  a  part  of  the  land  to  be  taken  for  such  highway,  does  not 
render  him  incompetent  to  act.  He  is  not  "  of  kin  to  the  owner  "  of  the 
property  within  the  intent  and  meaning  of  the  statute.    (lb.) 

A  trustee  of  a  religious  society  is  not  literally  an  owner  of  its  land  ;  that 
is  in  fact  owned  by  the  society.  Hence  the  relation  of  a  trustee  is  not  of 
kin  to  an  owner.     (lb.) 

In  the  case  of  The  Town  of  Gallatin  vs.  Loucks,  (21  Barb.  578,)  twelve 
freeholders  had  been  sworn  to  examine  and  certify  as  to  the  necessity  of  the 
road  ;  and  after  such  examination  deven  of  the  jurors  signed  the  certificate, — 
the  Commissioners  refused  to  lay  the  road  ;  there  was  an  appeal  to  the  county 
court  and  referees  were  appointed  who  laid '  the  road,  damages  were  assessed 
and  laid  before  the  supervisors,  who  levied  the  amount  on  the  town ;  on  a 
question  raised  as  to  the  regularity  of  the  proceedings,  the  supreme  court 
decided  that  all  the  proceedings  in  laying  out  the  road  were  null  and  void,  on 
the  ground  that  twelve  freeholders  had  not  signed  the  certificate. 

Also  ,  in  The  People  vs.  Commissioners  of  Seward,  (27  Barb.  94,)  the  court 
decided  that  to  authorize  the  laying  out  of  a  highway  through  improved,  en- 
closed, or  cultivated  land,  there  must  be  a  certificate  of  its  necessity,  signed 
by  twelve  freeholders.  If  either  of  the  persons  signing  the  certificate  is  not 
a  freeholder,  the  subsequent  proceedings  will  be  without  jurisdiction,  and 
those  concerned  in  enforcing  them  will  be  trespassers. 

A  recital  in  the  order  of  Commissioners  of  Highways,  laying  out  a  road, 
that  twelve  freeholders  have  certified  as  to  its  necessity,  is  not  conclusive  evi- 
dence of  the  fact.     That  being  a  jurisdictional  fact  is  open  to  contradiction. 

This  certificate  should  be  filed  in  the  town  clerk's  office.  It  is  a  public 
document,  open  for  the  inspection  of  all  the  inhabitants  of  the  town.  (2  Cow. 
623.)  It  was  decided  by  tho  supreme  court,  in  this  case  also,  that  if  such 
certificate  came  into  the  hands  of  a  stranger,  who  was  not  a  commissioner, 
the  supreme  court  would  compel  him,  by  attachment,  to  file  it  in  the  town 
clerk's  office,  for  inspection  of  a  person  who  was  a  party  to  a  suit  where  the 
road  was  in  question. 
Mm 
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§  74.  Jurors  not  to  be  paid. — No  compensation  shall  be 
allowed  any  juror  for  examining  and  certifying  in  regard  to 
the  necessity  and  propriety  of  any  highway  being  laid  out, 
altered  or  discontinued,  nor  for  appearing  to  make  such  ex- 
amination.    (§  14,  ch.  180,  Laws  of  1845.) 

If  a  highway  be  laid  out  through  any  premises  without  the  consent  of  the 
owner,  when  his  consent  is  necessary,  the  proceedings  will  he  void;  and  such 
owner  may  treat  the  Commissioners  and  their  agents,  provided  they  enter 
upon  such  premises  to  open  or  work  the  highway,  as  trespassers.  (4  Cowen, 
190;  6  Barbour's  S.  C.  Eep.  612.) 

In  regard  to  inclosed,  improved  or  cultivated  land,  the  consent  of  the  owner 
is  not  absolutely  essential ;  but  if  he  refuse  his  consent,  a  road  may  be  altered 
or  laid  out  so  as  to  pass  through  such  land,  if  certified  to  be  necessary  by 
the  oath  of  t^relve  reputable  freeholders.  (1  R.  S.  514,  §  58,  8d  ed.  628, 
§  70.) 

Conaent  to  Laying  Out  a  New  Road. 

To  E.  F.,  the  Commissioner  of  Highways  of  the  town  of  ,  in  the  county 

of  : 

We  do  hereby  give  our  consent  to  the  laying  out  of  a  new  road  along  the 
route  mentioned  and  described  in  the  within  [or  annexed]  application. 

Dated  the        day  of  ,  18    .  C.  D. 

G.  H. 
&c.,  Sic. 

The  aflBdavit  of  posting  the  notices,  with  a  copy  of  the  notice  annexed, 
should  be  delivered  to  the  Commissioner,  with  the  certificate  of  the  freeholders. 
(IR.  S..511,  §65.) 

^75.  INotice  to  occupants. — ^Before  the  Commissioners  shall 
deteimine  to  lay  out  the  highway  so  applied  for  and  certi- 
fied, they  shall  cause  notice  in  writing  to  be  given  to  the 
occupant  of  the  land  through  which  the  road  is  to  run,  of 
the  time  and  place  at  which  they  will  meet  to  decide  on  the 
application.  The  notice  shall  be  served  by  delivering  the 
same  to  such  occupant,  or,  if  he  be  absent,  by  leaving  the 
same  at  his  dwelling  house  ;  and  in  either  case,  at  least  three 
days  before  the  time  of  meeting. 

It  would  appear  from  this  section,  that  a  notice  served  on  the  occwpant  is 
sufficient.    An  occupant  may  have  very  little  interest  in  the  premises.    It  is  ' 
his  duty,  however,  if  a  tenant,  to  notify  his  landlord.     There  are  no  decisions 
explaining  this  section. 

Commissioners  of  Highways  are  required  by  statute,  before  they  shall  deter- 
mine to  lay  out  any  highway,  to  cause  notice  in  writing  to  be  given  to  the 
occupant  of  the  land  through  which  the  road  is  to  rnu,  of  the  time  and  place 
at  which  they  will  meet  to  decide  on  such  application.  And  they  acquire  no 
jurisdiction  until  they  have  given  such  notice.  (Crandall  and  others  vs. 
Board  of  Supervisors  of  Allegany  county,  36  How.  544.) 
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The  statute  provides  that  before  the  Commissioners  shall  determine  to  lay 
out  the  highway,  they  shall  cause  notice  to  be  given  to  the  occupant  of  the 
land  through  which  the  road  is  to  run,  of  the  time  and  place  at  which  they 
will  meet  to  decide  on  such  application.  They  acquire  no  jurisdiction  until 
they  have  given  such  notice.  (The  People  vs.  Judges  of  Herkimer  Co..  20 
Wend.  186;  36  How.  547;  17  How.  74.) 

Form  of  Notice  to  the  Occupant  of  the  Land  through  which  the  Road  is 

to  run. 

To  A.  B. :  Tou  will  take  notice,  that  on  the  6th  day  of  January  next,  at 
10  A.  M.,  at  the  house  of  ,  in  said  town  of  Deerlield,  the  undersigned, 

Commissioners  of  Highways  of  said  town,  will  meet  to  decide  on  the  applica- 
tion of  A.  Stow,  for  the  laying  out  of  a  highway,  commepcing,  [as  in  the  ap- 
plication,] twelve  freeholders  having  certified  that  the  said  road  is  necessary 
and  proper. 
Dated  ,  18    .  A.  B., 

CD., 

Commitsionert  ■ 
[or  one,  as  the  case  may  be.] 

§  76.  Description  of  road. — ^The  Commissioners  shall  meet 
at  the  time  specified  in  the  notice,  and  shall  hear  any  rea- 
son that  may  be  offered  for  or  against  laying  out  the  high- 
way. If  they  shall  determine  to  lay  out  such  highway,  they 
shall  make  out  and  subscribe  a  certificate  of  such  determi- 
nation, describing  the  road  so  laid  out,  particularly,  by  routes 
and  bounds,  and  by  its  courses  and  distance,  and  shall  de- 
posit the  same  with  the  town  clerk. 

The  Commissioners  may,  of  jcourse,  refuse  to  alter  or  lay  out  a  road,  if  they 
do  not  think  it  necessary.     (1  R.  S.  502;  3d  ed.  617,  §  2.) 

If  the  termini  and  general  route  of  the  proposed  road  are  given,  without 
specifying  the  course  and  distances,  it  will  be  a  sufficient  compliance  witli 
the  statute.  This  is  the  business  of  the  Commissioners  or  judges.  If  they 
conclude  to  lay  out  the  road.  (23  Wend.  360.)  The  People  vs.  Judges  of 
Dutchess. 

The  phrase  "  as  near  as  may  be,"  is  used  relatively  with  reference  to  the 
subject  to  which  it  is  applied.  What  would  be  near  in  one  case  would  not  be 
near  in  another. 

In  The  Pedple  vs.  Denslow,  (1  Cain's,' 177,)  it  was  thought  that  a  statute 
requiring  a  turnpike  company  to  erect  their  gate  near  I.  V.  H.'s  house,  had 
been  complied  with,  by  erecting  the  gate  within  thirty-three  rods  of  the  house. 
On  the  contrary,  in  Griffin  vs.  House,  (18  John.  397,)  where  a  turnpike  com- 
pany, with  a  road  about  twenty  miles  in  length,  were  required  to  locate  their 
easterly  gate  at  such  a  place  near  the  Massachusetts  line  as  the  president  and 
directors  should  direct,  it  was  held  that  a  gate  two  and  three-quarter  miles 
from  the  line  was  too  far  off  to  be  near.  For  a  further  explanation  of  the 
term  "  near,"  see  Hamilton  vs.  Rice,  (7  Barb.  157.)  The  People  vs.  Finger 
(24  ib.  341.)     (19  Wend.  58.)     (23  ib.  328.) 
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Form  of  Certijicate  for  Laying  out  Highway. 

At  a  meeting  of  the  Commissioners  of  Highways,  of  the  town  of  ,  in 

the  county  of  Oneida,  at  the  house  of  ,  in  said  town,  on  the  day 

of  )  IS    ,  the  said  Commissioners  having  met  and  deliberated  on  the 

subject  matter  of  this  order,  upon  the  application  of  A.  B.,  resident  of  said 
town,  and  liable  to  be  assessed  to  work  on  the  highways  therein,  for  the  lay- 
ing out  of  the  highway  hereinafter  described,  and  on  the  certificate  of  twelve 
reputable  freeholders  of  said  town,  convened  and  duly  sworn,  after  due  pnblic 
notice  as  required  by  the  statute,  certifying  that  such  highway  is  necessary 
and  proper;  and  notice  in  writing  of  at  least  three  days  having  been  given  in 
due  form  of  law  to  E.  F.  and  G.  H.,  occupants  of  the  lands  through  which 
the  highway  hereinafter  described  is  to  run,  that  the  undersigned  would  meet 
at  this  time  and  place  to  decide  on  the  application  aforesaid ;  and  the  under- 
signed having  heard  the  reasons  offered  for  and  against  laying  out  such  high- 
way :  It  is  ordered,  determined  and  certified  that  a  public  highway  shall  be 
and  the  same  is  hereby  laid  out  pursuant  to  said  application,  whereof  a  sur- 
vey hath  been  made  and  is  as  follows,  to  wit :  beginning,  [here  insert  the  sur- 
vey of  the  road.]  And  the  line  of  the  said  survey  is  to  be  the  centre  of  said 
highway,  which  is  to  be  three  rods  wide.  ' 

In  witness  whereof  we  have  subscribed  our  names,  this      day  of       ,  18    . 

A.B., 
C.  D., 
Commitsioners  of  Highways. 

Every  order  of  the  Commissioners  laying  out,  altering  or  discontinuing  a 
highway,  with  the  survey  made  by  them,  is  to  be  filed  and  recorded  in  the 
ofSce  of  the  town  clerk,  who  is  required  to  put  a  copy  of  the  order  on  the 
door  of  the  house  where  the  town  meeting  is  annually  held,  and  the  time  lim- 
ited for  appealing  from  any  such  order  shall  be  computed  from  the  time  of 
recording  the  same.    (1  R.  S.  613,  §  56.) 

The  certificate  and  order  required  to  be  made  by  the  Commissioners  will 
be  sufficient,  if,  in  describing  the  road,  a  single  line  be  given  which  is  desig- 
nated as  the  centre  of  the  same ;  and  if  the  quantity  of  land  which  the  road 
will  take,  belonging  to  each  person,  is  specified.  From  these  particulars  the 
vridth  may  be  ascertained.  (5  Wend.  680;  18  id.  810.)  If  the  beginning  and 
end  of  the  road,  and  its  route  by  courses  and  distances  are  given,  it  will  be 
sufficient.  (23  Wend.  821.)  The  Commissioners  may  make  variations  from 
the  route  described  in  an  application,  but  not  such  as  will  change  the  entire 
location  of  the  road.  (23  Wend.  324;  id.  828.)  But  in  order  to  remove  all 
grounds  for  controversy,  and  to  prevent  future  disputes  and  litigation,  it 
would  be  better  for  Commissioners  to  specify  the  width  of  the  road,  its  bounds 
and  routes,  courses  and  distance,  with  such  particularity  that  there  could  be 
no  doubt  about  it. 

In  case  the  Commissioner  or  Commissioners  refuse  to  layout  the  said  high- 
way, as  certified  by  the  said  twelve  freeholders,  then  they  may  make  the  fol- 
lowing order : 

Form  of  Order  refusing  to  lay  out  or  alter  Highway. 

At  a  meeting  of  the  undersigned,  Commissioners  [or  a  Commissioner]  of 
Highways  of  the  to>vn  of  ,  in  the  county  of  Oneida,  at  the  inn  of  William 
Green,  in  said  town,  on  the  2d  day  of  January,  18    ,  and  having  deliberated 
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on  the  subject  matter  of  this  order  :   It  is  hereby  ordered  and  determined 
that  the  application  of  A.  B.,  dated  day  of  November,  18       for  the 

laying  out  [or  altering,  as  the  case  may  be,l  of  the  highway  therein  mentioned, 
be  and  the  same  is  hereby  denied  and  refused. 
In  witness  whereof,  we  have  hereunto  set  our  names,  this      day  of     ,18    . 

A.B., 
C.  D., 
Commistionert  of  Highways. 

The  general  highway  act,  giving  to  Commissioners  of  Highways  the  power 
to  lay  out  new  roads,  so  far  as  the  same  is  applicable  to  wild  or  unimproved 
lands,  is  unconstitutional  and  void,  because  no  mode  is  provided  for  compen- 
sating the  owners  for  damages  for  the  land.    (19  Barb.  179.) 

In  view  of  the  foregoing  decision  of  the  Supreme  Court,  the  Legislature 
at  its  recent  session,  passed  the  following  act : 

Chapter  491. — An  act  to  provide  for  the  assessment  of 
damages  upon  the  laying  out  of  public  highways  through 
uninclosed,  unimproved  and  uncultivated  lands.  Passed 
April  15th,  1857. 

The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follows : 

§  1.  In  every  case  of  laying  out  a  highway  through  unin- 
closed, unimproved  and  uncultivated  lands,  the  damages 
shall  be  assessed  in  the  manner  now  provided  by  law  in 
other  cases,  and  where  any  highway  shall  have  been  laid  out 
within  twenty  years  previous  to  the  passage  of  this  act,  and 
the  damages  occasioned  thereby  shall  not  have  been  assessed, 
released  or  paid,  such  damages  may  be  assessed  as  aforesaid, 
when  the  said  highway  shall  be  opened,  worked  and  used, 
the  same  as  if  laid  through  inclosed,  improved  and  cultivated 
lands. 

^  2.  All  acts  or  parts  of  acts  inconsistent  with  this  act, 
are  hereby  repealed.    . 

The  requirements  of  the  foregoing  statute  seem  to  be  plain  and  distinct, 
8,nd  it  becomes  the  duty  of  Commissioners  of  Highways  at  once  to  get  the 
damages  appraised  on  all  roads  formerly  laid  out  through  wild  and  unculti- 
vated lands,  where  the  owners  thereof  have  not  received  their  damages  or 
released  them. 

Commissioners  of  Highways  have  authority  to  lay  out  highways,  &c.,  ac- 
cording to  the  provisions  of  the  statute,  without  any  application  therefor,  in 
writing,  by  a  person  liable  to  assessment.    (19  Barb.  179.) 

Every  person  liable  to  be  assessed  for  highway  labor,  and  owning  lands  in 
which  he  is  not  a  resident,  may  apply  to  the  Commissioners  of  Highways  of 
the  town  in  which  the  lands  are  situated,  to  alter,  discontinue,  or  to  lay  out 
any  road  through  the  same  town.    Such  non-residents  are  not  restrained  in 
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their  applications  to  the  laying  of  roads  through  their  own  lands.  The  People 
ex  rel.  Wait  vs.  Commissioners  of  Highways  of  Preston,  13  How.  Pr.  E.  123, 
Balcom,  J.) 

§  77.  The  damages  sustained  by  reason  of  the  laying  out 

and  opening  such  road,  may  be  ascertained  by  the  agreement 

of  the  owner  and  the  Commissioners  of  Highways,  provided 

such  damages  .do  not  exceed  one  hundred  dollars,  and  unless 

such  agreement  be  made,  or  the  owner  of  the  land  shall,  in 

writing,  release  all  claim  to  damages,  the  same  shall  be 

assessed  in  the  manner  prescribed  by  law,  before,  such  road 

shall  be  opened,  or  worked,  or  used.    Every  such  agreement 

or  release  shall  be  filed  in  the  town  clerk's  office,  and  shall 

forever  preclude  such  owner  from  all  further  claim  for  such 

damages.     (Amended  by  §  22,  of  chap.  455,  of  1847.)  . 

This  agreement  should  he  in  writing,  because  it  is  required  to  be  filed.  The 
release  must  be  in  writing. 

Agreement  of  Owner  and  Commissioners,  as  to  Damages. 

Whereas,  the  Gommissioners  of  the  town  of  ,  in  the  county  of  , 

have,  by  order  dated  the  day  of  ,  18    ,  laid  out  a  highway  in  said 

town,  beginning,  [describe  it  as  in  the  order,]  which  said  highway  passes 
through  the  improved  lands  or  J.  H. :  Now,  therefore,  the  damages  of  the 
said  3.  H.,  by  reason  of  the  laying  out  of  said  highway,  are  hereby  ascer- 
tained by  agreement  of  the  said  J.  H.  and  the  said  Commissioners  of  High- 
ways, at  the  sum  of  one  hundred  dollars.    July  16,  18    .  J.  H. 

B.  L., 
X.Z., 
P.  M., 
Commitsioners  of  Highways. 

Release  by  Ovirper. 

A  highway  having  been  laid  out,  on  the  date  hereof,  by  the  Commissioners 
of  Highways  of  the  town  of  Rome,  in  the  county  of  Oneida,  on  the.applica- 
tion  of  A.,  through  the  improved  lands  of  the  undersigned,  commencing  at, 
&c.,  [insert  the  description  of  the  route  in  the  order.] 

Now,  know  all  by  these  presents,  that  I,  the  said  John  Doe,  for  value  re- 
ceived, do  hereby  release  all  claim  to  damages  by  reason  of  the  laying  out 
and  opening  the  said  highway.    Witness  my  hand  and  seal  the  day  of 

>18    .  [I.S.] 

So  one  but  the  owner  of  the  land  is  entitled  to  damages.  The  occupant  or 
tenant  has  no  claim.  If  he  is  disturbed  in  his  possession,  he  must  look  to 
his  landlord  for  redress.    (21  Cow.  E,  313.) 

lu  the  c^se  of  The  People  vs.  Supervisors  of  Oneida,  (19  Wend.  102.)  The 
road  was  wholly  on  the- land  of  other  persons,  but  ran  along  the  line  of  the 
applicant's  farm,  taking  no  portion  of  his  land,  but  subjecting  him  to  the  ex- 
pense of  maintaining  the  whole  ot  a  fence ;  the  expense  of  only  one-half  was 
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before  borne  by  him.  The  court  decided  that  he  was  not  entitled  to  damages. 
Justice  Bronson  says  the  case  has  not  been  provided  for  by  statute.  The  lan- 
guage of  the  statute  is  broad  enough  to  include  consequential  damages  ;  but 
they  can  only  be  allowed  where  some  portion  of  the  applicant's  land  has  been 
taken  for  the  highway.  The  damages  may,  in  certain  cases,  be  ascertained 
by  the  agreement  of  the  owner  and  the  Commisioners.  If  not  agreed  on,  they 
are  to  be  assessed  in  the  manner  pointed  out  in  the  following  sections  : 

^  78.  Damages  how  to  be  assessed. — Wherever  any  dam- 
ages are  now  allowed  t9  be  assessed  by  law  when  any  road 
or  highway  shall  be  laid  out,  altered  or  discontinued  in 
whole  or  i^  part,  such  damages  shall  be  assessed  by  not  less 
than  three  Commissioners,  to  be  appointed  by  the  county 
court  of  the  county  in  which  such  road  or  highway  shall  be, 
on  the  application  of  the  Commissioner  or  Commissioners 
of  the  town ;  and  the  Commissioners  so  appointed  shall 
take  the  oath  of  office  pi-escribed  by  the  Constitution,  and 
shall  proceed,  on  receiving  at  least  six  days'  notice  of  the 
time  and  place,  to  meet  the  Highway  Commissioners  and 
take  a  view  of  the  premises,  hear  the  parties  and  such  wit- 
nesses as  may  be  offered,  before  them ;  and  they  shall  all 
meet  and  act  and  shall  assess  all  damages  which  may  be  re- 
quired to  be  assessed  on  the  same  highway,  and  shall  be 
authorized  to  administer  oaths  to  witnesses  which  may  be , 
produced  before  them  under  this  section,  and  when  they 
shall  all  have  met  and  acted,  the  assessment  agreed  to  by  a 
majority  of  them,  shall  be  valid ;  and  when  so  made  shall 
be  delivered  to  a  Commissioner  of  Highways  of  the  town, 
who,  within  ten  days  after  receiving  it,  shall  file  it  in  the 
town  clerk's  office.     (Amended  by  ^  2,  of  chap.  455,  1847.) 

If  the  owner  of  the  land  taken  for  a  highway  has  a  right  to  damages,  it  is 
the  duty  of  the  Commissioners  of  Highways  to  apply  to  the  county  court  for 
the  appointment  of  Commissioners  to  assess  such  damages.  If  they  refuse 
to  discharge  that  duty,  they  may  be  compelled  to  perform  it  by  mandamus. 
(Chapman  vs.  Gates,  46  Barb.  319.) 

* 
Application  to    Cownty  Court  to    Appoint    Commissioners  to  Assess 

Damages. 

To  the  County  County  of  the  County  of  : 

Whereas,  the  Commissioners  of  Highways  of  the  town  of  ,  in  said 

county,  by  an  order  dated  ,  18     ,  have  laid  out  a  highway  in  said  town, 

beginning  [insert  description  as  in  the  order.] 

Now,  therefore,  the  undersigned,  Commissioners  of  Highways  of  the  said 
town,  hereby  apply  for  the  appointment  of  Commissioners  to  assess  the  dam 
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ages  occasioned  by  the  laying  out  of  said  highway,  pursuant  to  the  statute  in 
such  case  made  and  provided.  iE.  G., 

Dated  June  ,  18    .  H  B., 

N.R., 

Commitiionert. 

Order  of  Court  Thereon. 

Oneida  County  Oodrt  : 

At  a  term  of  the  said  court,  held  at  the  Co^rt  House  in  the  city  of  TJtica 
on  the  14th  day  of  ,  18     . 

Present —  ,  County  Judge. 

On  reading  and  filing  the  application  of  E.  G.,  H.  B.  and  N.  R.,  Esqrs., 
Commissioners  of  Highways  of  the  town  of  ,  in  said  county,  setting 

forth  the  laying  out  of  a  highway  in  said  town,  beginning  [insert  the  descrip- 
tion,] and  praying  the  appointment  of  Commissioners  to  assess  the  dam- 
ages occasioned  thereby  j  it  is  ordered  that  F.  G.,  of  ,  H.  J.,  of  , 
and  L.  M.,  of            ,  be  and  they  are  hereby  appointed  such  Commissioners. 

The  order  to  be  entered  in  the  minutes  of  the  court,  and  when  copies 
are  needed  to  be  made,  certified  by  the  clerk  as  in  other  cases. 

Assessment  by  Commissioners. 

Whereas,  the  undersigned,  ,  and  ,  were  appointed  by  an  order 

of  the  County  Court  of  the  county  of  ,  made  on  the  day  of  , 

18  ,  and  the  application  of  E.  G.,  H.  B.  and  N.  K.,  Commissioners  of  High- 
ways, to  assess  the  damages  occasioned  by  the  laying  out  of  a  highway  in  the 
said  town,  beginning  [here  insert  description  as  in  the  order,]  which  highway 
passes  through  the  improved  lands  of         ,  ,  and  ,  and  was  laid  out 

by  the  Commissioners  of  Highways  of  the  said  town,  by  an  order  dated  , 

18    . 

Now,  therefore  we,  the  said  Commissioners,  having  taken  the  oath  of  ofSce 
prescribed  by  the  Constitution,  and  having  all  met  and  acted  on  the  matter 
committed  to  us,  at  the  ,  in  said  town,  this  day  of  >  18  ,  pursu- 
ant to  a  notice  of  said  Commissioners  of  Highways,  of  at  least  six  days,  ac- 
cording to  law,  and  having  taken  a  view  of  the  premises,  and  heard  the  par- 
ties and  such  witnesses  as  have  been  offered  before  us  ;  do,  thereupon,  deter- 
mine and  assess  the  damages  required  to  be  assessed  on  said  highway,  as  fol- 
lows, viz  :  We  assess  the  damages  of  .  at  dollars.  We  assess  the 
damages  of           ,  at           dollars.  A.  B., 

Dated  ,  18    .  C.  D., 

E.  F., 

Commisttoners. 

In  considering  the  items  of  damage  to  be  awarded  to  the  owner,  through 
whose  lands  the  highway  is  laid  out,  the  Commissioners  have  a  right  to  con- 
sider that  the  road  will  be  devoted  to  the  public  as  an  easement,  and  also  such 
right  of  pasturage  by  cattle,  horses  and  sheep,  as  the  electors  of  the  town 
shall  by  their  votes  permit.    (Griffin  vs.  Martin,  7  Barb.  297.) 

It  has  been  doubted  by  many  whether  the  law  (1  R.  S.  841,  §  5,  sub.  1,) 
empowering  the  electors  of  towns  to  make  rules  and  regulations  for  ascer- 
taining the  sufficiency  of  fences,  and  for  determining  the  times  and  manner 
in  which  ''  cattle,  horses  and  sheep  shall  be  permitted  to  go  at  large  on  high- 
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ways,"  is  constitutional.  (Id.  See  Holladay  vs.  Marsh,  8  Wendall,  142; 
Toaawanda  R.  R.  Co.  vs.  Munger,  5  Denio,  255;  "White  vs.  Scott,  4  Barb.  S. 
C.  Rep.  56.) 

§  79.  Provision  in  case  pei'sons  conceive  themselves  ag- 
grieved.— Any  person  concjeiving  himself  aggrieved,  or  the 
Comnlissioner  or  Commissioners  on  the  part  of  the  town 
feeling  dissatisfied  by  any  assessment,  may,  within  twenty 
days  after  the  filing  thereof  as  aforesaid,  signity  the  same 
by  notice  in  writing,  and  serving  the  same  on  the  town  clerk, 
and  on  the  opposite  party,  that  is,  the  persons  for  whom  the 
assessments  were  made,  or  the  Commissioner  or  Commis- 
sioners of  Highways,  as  the  case  may  be,  asking  for  a  jury 
to  reassess  the  damages,  and  specifying  a  time  not  less  than 
ten  nor  more  than  twenty  days  from  the  time  of  filing  said  as- 
sessment, when  such  jury  will  be  drawn  at  the  clerk's  office 
of  an  adjoining  town  of  the  same  county,  by  the  town  clerk 
thereof;  which  notice  shall  be  served  upon  said  opposite 
party  within  three  days  after  service  upon  the  town  clerk  as 
aforesaid,  and  may  be  served  personally  or  by  being  left  at 
the  dwelling  house  of  the  party,  with  some  person  in  charge 
thereof,  or  if  there  be  no  such  person,  or  the  house  be  closed, 
then  by  fixing  the  same  upon  the  outer  door  of  said  dwelling 
house.     (^  3,  of  chap.  455,  of  1847.) 

The  assessment  of  the  Commissioners  is  not  annulled  or  invalidated  by  ap- 
plying for  a  reassessment.  Nor  is  such  assessment  affected  where  the  pro- 
ceedings to  reassess  are  discontinued,  or  the  jury  fail  to  agree.  The  award 
of  the  Commissioners  is  in  eflfeot  a  judgment  in  favor  of  the  owner  of  the 
land  against  the  town  ;  it  is  final  and  conclusive,  until  reversed  or  vacated,  or 
a  new  judgment  is  rendered  by  the  jury  by  whom  the  reassessment  is  made. 
(People  vs.  Lewis,  26  How.  378,  and  cases  cited.) 

Wherever  there  are  more  than  one  Commissioner  of  Highways  in  a  town 
notice  of  appeal  from  an  assessment  of  damages,  under  the  highway  act, 
must  be  served  on  each  and  all  of  the  Commissioners.  If  there  are  three, 
service  upon  one  aloiie  is  not  sufficient.  This  notice  and  service  is  a  condi- 
tion precedent  to  jurisdiction.  Without  it  no  authority  exists  for  drawing 
and  summoning  a  panel  of  jurors,  and  the  Justice  has  no  authority  in  the 
premises,  nor  have  the  jurors  summoned  and  drawn  any  jurisdiction  of  the 
subject  matter.    (Mitchell  vs.  Lawrence,  54  Barb.  589,  and  cases  cited.) 

Notice  when  the  Commissioners  or  Parties  are  Aggrieved  or  Dissatisfied. 

Notice  is  hereby  given  that  I,  ,  conceiving  myself  aggrieved,  [or  we, 

the  Commissioners  of  Highways,  feeling  dissatisfied,]  by  the  assessment  of 
damages  made  by  ,  ,  and  .  commissioners  appointed  by  the 
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County  Court  of  the  county  of  ,  to  assess  damages  occasioned  by  the  lay- 
ing out  of  a  highway  in  the  town  of  ,  in  said  county,  beginning  [insert 
description,]  which  said  assessment  was  filed  in  the  office  of  the  town  clerk 
of  the  said  town,  on  the  day  of  ,  18  ,  do  hereby  ask  for  a  jury  to  re- 
assess the  said  damages,  and  such  jury  will  be  drawn  at  the  clerk's  office  of 
the  town  of  ,  in  said  county,  adjoining  the  said  town  of  ,  on  the 
day  of  ,18  ,  [not  less  than  ten  nor  mure  than  twenty  days  from' the  filing 
the  assessment]  by  the  town  clerk  of  said  town  of  ,  [where  drawn.] 
,  July      ,  18      . 

To  be  signed  by  the  person  aggrieved,  or  the  commissioners  dissatisfied. 

This  notice  must  be  served  on  the  town  clerk  and  opposite  party  within  20 
days  from  the  filing  of  the  assessment,  and  must  be  served  on  the  clerk  first, 
and  the  other  party  within  three  days  after;  and  all  in  season  to  have  the 
drawing  of  the  jury  within  the  20  days.'    For  the  manner  of  service  see  §  79. 

Notice  of  the  time  and  place  of  empanelling  the  jury  and  of  the  subsequent 
proceedings  must  be  given  to  the  opposite  parties,  and  in  the  absence  of  such 
notice  the  whole  proceedings  will  be  set  aside  with  costs.  (People  vs.  Tall- 
man,  36  Barb.  222,  and  cases  cited.) 

§  80.  Names  of  jurors  to  be  ptit  in  box  and  drawn. — At 
the  time  and  place  mentioned  in  the  preceding  section,  the 
town  clerk  of  such'  adjoining  town,  having  received  three 
days  previous  notice  that  such  jury  is  to  be  drawn,  from  the 
person  or  party  asking  a  reassessment,  shall  deposit  in  a  box 
the  names  of  all  such  persons  then  residents  of  his  town, 
whose  names  are  on  the  last  list  filed  in  said  town  clerk's 
office,  of  those  selected  and  returned  as  jurors,  pursuant  to 
article  2,  title  4,  chapter  7,  part  3,  of  the  Revised  Statutes, 
who  are  not  interested  in  the  lands  through  which  such  road 
shall  be  located,  nor  of  kin  to  either  or  any  of  the  parties, 
and  shall  draw  therefrom  the  names  of  twelve  persons,  and 
shall  make  a  certificate  of  such  names  and  the  purposes  for 
which  they  were  drawn,  and  shall  deliver  the  same  to  the 
party  first  asking  for  the  reassessment.    (^  4  of  same  chapter.) 

Town  Clerics  Certificate  of  drawing  of  Jury. 

I,  Town  Clerk  of  the  town  of  ,  in  the  county  of  ,  do  hereby 

certify  that  the  following  twelve  names  were  this  day  drawn  by  me  from  a  box 
containing  the  names  of  all  such  persons,  now  residents  of  said  town,  whose 
names  are  on  the  last  list  filed  in  the  town  clerk's  office,  of  said  town,  of  those 
selected  and  returned  as  jurors,  pursuant  to  article  2,  title  4,  chapter  7,  part 
3,  of  the  Revised  Statutes,  who  are  not  interested  in  the  landfe  through  which 
a  road  in  the  town  of  ,  was  laid  out  by  the  Commissioners  of  Highways 

of  said  last  mentioned  town,  on  the  day  of  ,18  ,  nor  of  kin  to  either 
or  any  of  the  parties,  and  that  the  said  twelve  names  were  so  drawn  by  me. 


Laying  Out  of  Highways.  635 

to  make  a  jury  to  reassess  the  damages   occasioned  by  the  laying  out  of  the 
said  highway.  A.  B.        E.  F. 

C.  D.        G.  H.  Sw. 
,  July      ,  18      .  [inserting  the  12  names.] 

E.  P.,  Town  Clerk. 
^81.,  Jury,  when  to  he  summoned. — The  party  receiving 
such  certificate  shall,  within  twenty-four  hours  thereafter, 
deliver  the  same  to  a  Justice  of  the  Peace  ofthe  town  where- 
in the  damages  are  to  be  assessed;  and  it  shall  be  the  duty 
of  such  Justice  forthwith  to  issue  a  summons  to  one  of  the 
constables  of  his  town,  directing  him  to  summon  the  persons 
named  in  said  certificate,  and  shall  specify  a  time  and  place 
in  said  summons  at  which  the  persons  to  be  summoned  shall 
meet,  but  no  meeting  of  such  persons  shall  be  had  within 
twenty  days  from  the  time  of  filing  the  assessment  of  dam- 
ages in  the  town  clerk's  office,  by  the  Commissioner  or 
Commissioners  of  Highways.     (^  5  of  same  chapter.) 

Summons  for  Jury. 
County,  ss. 
To  ,  one  of  the  constables  of  the  town  of  ,  in  said  county  : 

Tou  are  hereby  directed  to  summons  [name  the  twelve  persons]  to  appear 
at  ,  in  the  said  town,  on  the       day  of  ,  18      ,  to  make  a  jury  to 

reassess  the  damages  occasioned  by  the  laying  out  of  a  highway,  in  the  said 
town,  by  the  highway  commissioners  thereof,  on  the        day  of  ,  18      . 

Hereof  fail  not.  J.  B.,  Justice  of  the  Peace. 

^  82.  Six  jurors  to  be  drawn  to  reassess  damages. — Upon 
such  persons  appearing  at  the  time  and  place  mentioned  in 
the  summons,  the  Justice  who  issued  the  summons  shall  draw 
by  lot  six  of  the  persons  attending  to  serve  as  a  jury,  and 
the  first  six  persons  drawn,  who  shall  be  free  from  all  legal 
exceptions,  shall  be  the  jury  to  reassess  all  the  damages  re- 
quired to  be  reassessed  upon  the  same  highway;  and  the 
said  Jury  shall  be  sworn  by  the  said  Justice,  well  and  truly 
to  determine  and  reassess  such  damages  as  shall  be  submit- 
ted to  their  consideration,  and  shall  take  a  view  of  the  pre- 
mises, hear  the  parties  and  such  witnesses  as  may  be  ofiered 
by  the  parties,  and  sworn  by  said  Justice  before  them,  and 
shall  render  their  verdictin  writing  undertheir  hands,  which 
shall  be  certified  by  said  Justice  and  be  delivered  to  the- 
Commissioners  of  Highways  of  the  town,  and  the  same  shall 
be  final.     (§  6  of  same  chapter.) 
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Oath  of  Jury. 

You,  and  each  of  you,  do  solemnly  swear.  In  the  presence  of  Almighty  God, 
well  and  truly  to  determine  and  reassess  such  damages  as  shall  be  submitted 
to  your  consideration. 

Verdict  of  Re-assessment. 

We,  the  subscribers,  a  jury  duly  drawn  and  sworn,  to  determine  and  re- 
assess the  damages  occasioned  by  the  laying  out  of  a  highway  in  the  town  of 
,  in  the  county  of  ,  by  the  highway  commissioners  thereof,  on  the 

day  of  ,  18      ,  which  said  highway  runs  from  [describe  the  highway 

as  in  the  order,  and  state  whose  lands  it  passes  through,]  haying  taken  a  view 
of  the  premises  and  heard  the  parties  and  such  witnesses  as  have  been  offered 
by  them  and  sworn  before  us,  do  hereby  determine  and  reassess  the  said  dam- 
ages as  follows,  viz:  We  determine  and  reassess  the  damages  of  H.  B.,  at 
dollars,  [specify  each  person's  damages  passed  upon.] 
,  July      ,  18      .  [to  be  signed  by  the  six  jurors.] 

CODHTY,  ss. 
I,  J.  B.,  the  Justice  of  the  Peace  by  whom  the  within  [or  above]  named 
jury  were  summoned,  drawn  and  sworn,  do  certify  that  the  within  [or  above] 
is  the  verdict  of  reassessment  rendered  by  the  said  jury,  pursuant  to  the  said 
proceedings,  this        day  of  ,18 

J.  B.,  Justice  of  the  Peace. 
It  is  not  essential  to  the  validity  of  the  proceedings  that  the  same  Justice 
who  issued  the  summons  for  the  jury,  should  certify  their  verdict.  The 
statute  In  that  respect  is  merely  directory  and  where  the  Justice  refuses  or 
is  unable  to  act,  the  verdict  may  be  certified  by  another  Justice  of  the  same 
town.  (People  vs.  Supervisors  of  Ulster,  34  N.  Y.  Eep.  268;  overruling 
same  case,  31  Barb.  473.) 

In  making  the  reassessment  the  jury  are  to  proceed  in  the  same  manner  as 
upon  making  the  assessment. 

§  83.  Costs,  by  whom  paid. — In  all  cases  of  assessments  of 
damages  under  the  provisions  of  this  act  by  the  Commission- 
ers appointed  by  a  County  Court,  the  costs  thereof  shall  be 
paid  by  the  town  in  which  the  damages  shall  be  assessed  and 
in  cases  of  reassessments  of  damages  by  a  jury  on  the  ap- 
plication of  the  Commissioners  of  Highways  of  any  town, 
and  the  first  assessment  shall  be  reduced  thereby,  the  costs 
of  such  assessment  shall  be  paid  by  the  party  claiming  the 
damages,  otherwise  by  the  town;  and  in  case  a  reassessment 
of  damages  shall  be  had  on  the  application  of  the  jjarty  for 
whom  the  damages  were'  assessed,  and  such  party  shall  fail 
to  increase  the  same,  he  shall  pay  the  costs  thereof,  but  when 
such  damages  shall  be  increased  by  the  jury,  the  costs  shall 
be  paid  by  the  town;  and  when  applications  shall  be  made 
by  two  or  more  persons  for  the  reassessment  of  damages  by 
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a  jury,  such  jury  shall  be  obtained  in  conformity  with  the 
terms  of  the  notice  first  served  upon  the  clerk  of  the  town 
in  which  the  damages  are  to  be  assessed;  and  all  persons 
who  may  be  liable  for  costs  under  this  section,  shall  be  liable 
in  proportion  to  the  amount  of  damages  respectively  assessed 
to  them  by  the  first  assessment,  and  may  be  recovered  in  an 
action  of  assumpsit  at  the  suit  of  any  person  or  persons  en- 
titled to  the  same  before  a  Justice  of  the  Peace.  (§  7  of 
same  chapter.)  ' 

Private  Roads. 

\  1.  An  application  for  a  private  road  shall  be  made  in 
writing,  specifying  its  width  and  location,  courses  and  dis- 
tances, and  the  names  of  the  owners  and  occupants  of  the 
land  through  which  the  road  is  proposed  to  be  laid  out. 
(Laws  of  1853:  §  1.) 

Application  for  a  Private  Road. 

To  the  Commissioner  [or  Commissioners]  of  Highways  of  the  town  of 

in  the  county  of 

The  subscriber,  a  resident  of  said  town,  and  liable  to  he  assessed  for  highway 
labor,  hereby  makes  application  to  you  to  lay  out  a  private  road  for  my  use, 
beginning,  &c.,  [insert  description,]  passing  through  the  lands  of  John  Noble 
of  said  town. 

Dated  this       day  of  ,  18      .  A.  B. 

An  application  to  the  commissioner  under  the  above  provision  is  sufficient 
if  it  states  the  width,  location,  courses  and  distances  of  the  road,  and  the 
other  matters  specified  by  the  section  in  general  terms,  without  more  preci- 
sion than  is  necessary  to  enable  the  owners  of  land,  to  know  what  part  of  their 
property  is  intended  to  be  taken,  and  to  enable  the  jury  to  determine,  intel- 
ligently upon  the  necessity  of  the  road  and  assess  the  damages.  (People  vs. 
Taylor,  84  Barb.  481.) 

§  2.  The  Commissioner  or  Commissioners  to  whom  such 
application  shall  be  made,  shall  thereupon  appoint  as  early 
a  day  as  the  convenience  of  the  parties  interested  will  allow, 
when  at  his  office,  a  jury  will  be  selected  for  the  purpose  of 
determining  upon  the  necessity  of  said  road,  and  to  assess 
the  damages  by  reason  of  the  opening  thereof. 

§  3.  Such  Commissioner  or  Commissioners  shall  thereupon 
deliver  to  the  applicant  a  copy  of  such  application,  to  which 
shall  be  added  a  notice  of  the  time  and  place  appointed  for 


638  Laying  Out  op  Highways. 

the  selection  of  such  jury,  addressed  to  the  owners  and.  oc- 
cupants of  said  land. 

§  4.  The  applicant,  on  receiving  such  copy  and  notice, 
shall  on  the  same  day,  or  the  next  day  thereafter,  cause  such 
copy  and  notice  to  be  served  upon  the  persons  to  whom  it  is 
addressed,  by  delivering  to  each  of  them  who  reside  in  the 
same  town  a  copy  thereof,  or  in  case  of  his  absence,  by 
leaving  the  same  at  his  dwelling-house,  and  upon  such  as 
reside  elsewhere,  by  depositing  in  the  post  office  a  copy 
thereof  to  each,  addressed  to  them  respectively  at  their  place 
of  residence,  and  paying  the  postage  thereon,  or  in  case  of 
infant  owners,  by  like  service  upon  their  parent  or  guardian. 

Notice  to  the  Owner  or  Occupant. 

To  ,  of  the  town  of  ,  in  the  county  of 

The  subscriber  having  applied  to  the  Commissioners  of  Highways  of  said 
town  to  lay  out  a  private  road,  for  my  use,  through  your  lands,  [or  lands 
which  you  occupy,]  you  are  hereby  notified  that  twelve  disinterested  freehold- 
ers will  meet  on  the  day  of  instant,  at  o'clock,  M.,  at  ,  in 
said  town,  to  be  sworn  and  to  proceed  to  view  the  lands  through  which  the 
road  is  applied  for,  and  to  determine  whether  it  is  necessary.    Dated  A.  B. 

§  5.  At  such  time  and  place,  on  due  proof  of  the  service 
of  such  notice,  such  Commissioners,  or  in  a  town  where 
there  are  more  than  one,  either  of  them,  shall  present  a  list 
of  the  names  of  eighteen  persons,  residents  of  said  town,  and 
who  are  freeholders  and  in  no  wise  of  kin  to  such  applicant, 
owner  or  occupant,  or  either  of  them,  and  not  interested  in 
such  lands. 

And  if  any  person  shall  consider  himself  aggrieved  by  the.  decision  of  the 
said  freeholders  either  in  laying  or  closing  a  road  he  may  within  sixty  days 
after  such  determination  shall  have  been  filed  in  the  office  of  the  town  clerk, 
appeal  to  the  County  Judge  of  the  county  in  the  same  manner  as  appeals 
were  heretofore  allowed  to  be  made  to  three  Judges  under  title  1,  article  4, 
chapter  16,  part  1,  of  the  Revised  Statutes.  •  (Sess.  Laws  of  1860,  chap.  468. 

The  County  Judge  having  acquired  jurisdiction  by  the  appeal  becomes 
vested  with  the  same  authority  to  dispose  of  such  appeal  in  the  manner  pro- 
vided in  reference  to  pubhc  roads  which  includes  the  appointment  of  referees. 
(West  vs.  McGlven,  48  Barb.  198.) 

§  6.  The  owners  or  occupants  of  such  lands  may  strike 
oiF  from  such  list  any  number  of  names  not  exceeding  six  ; 
the  applicant  may  in  like  manner  strike  off  six  names  or  less, 
and  the  persons  whose  names  are  not  stricken  off,  or  if  more 
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than  six  names  are  left  upon  the  list,  then  the  six  persons 
whose  names  stand  first  upon  the  list,  shall  be  the  jury  for 
the  purpose  aforesaid. 

§  7.  The  Commissioner  shall  then  appoint  some  conve- 
nient time  and  place  for  the  jury  to  meet,  and  be  sworn  in 
premises,  and  shall. summon  them  accordingly. 

§  8.  If  at  the  time  and  place  last  mentioned,  all  the  per- 
sons named  as  such  jury  shall  meet,  they  shall  be  sworn  well 
and  truly  to  determine  as  to  the  necessity  of  said  road,  and 
to  assess  the  damages  by  rea.son  of  the  opening  thereof ;  if 
one  or  more  of  such  six  persons  shall  not  appear,  the  Com- 
missioner shall  summon  of  the  bystanders  or  others,  so  many, 
free  from  all  legal  objection  as  will  be  sufficient  to  make  the 
number  six,  who  shall  be  sworn  as  aforesaid, 

^  9.  Such  Commissioner  is  hereby  authorized  to  swear 
the  jury,  and  administer  any  oath  necessary  to  carry  this  act 
into  effect. 

§  10.  The  jury  shall  view  the  premises,  and,  after  hearing 
the  allegations  of  the  parties,  and  such  witnesses  as  they  may 
produce,  shall  proceed  to  deliberate  and  make  up  their  ver- 
dict, and  if  they  shall  determine  that  the  proposed  road  i, 
necessary,  they  shall  assess  the  damages  to  the  person  or  per- 
sons through  whose  land  the  same  is  to  pass,  and  deliver 
their  verdict  in  writing  to  the  Commissioners. 

Certificate  of  Jury,  upon  Application  for  a  Private  Road. 

We,  the  undersigned,  being  disinterested  freeholders  of  the  town  of  , 

in  the  county  of  ,  having  met  on  the       day  of  .      ,  in  the  year        ,  at 

,  in  said  town,  and  having  been  duly  sworn,  well  and  truly  to  examine 

and  certify  with  regard  to  the  neoessity  and  propriety  of  the  road  described 

.in  the  annexed  application  of  A.  B.,  and  having  viewed  the  lands  through  which 

it  is  proposed  to  be  made  do  certify,  that  in  our  opinion  it  is  necessary  to, 

and  proper  to  lay  out  a  private  road  for  the  use  of  the  said  A.  B.,  pursuant  to 

liis  said  application,  and  assess  the  damages  as  follows,  to  $ 

In  witness  whereof,  we  have  hereunto  subscribed  our  names,  this      •  day  of 

,18      . 

P.  W., 
S.  T.,  ka. 

^11.  If  the  necessity  of  such  private  road  has  been  occa- 
sioned by  the  alteration  or  discontinuance  of  a  public  high- 
way running  through  the  lands  belonging  to  the  same  per- 
son or  persons,  through  whose  lands  the  private  road  is  pro- 
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posed  to  be  opened,  the  jury  shall  take  into  calculation  the 
value  of  the  road  so  discontinued,  and  the  benefit  resulting 
to  such  person  or  persons  by  reason  of  such  discontinuance, 
and  shall  deduct  the  same  from  the  damages  assessed  for  the 
opening  and  laying  out  of  such  private  road. 

^  12.  The  Commissioner  shall  annex  to  such  verdict  the 
application  mentioned  in  the  first  section  of  this  act,  and 
hand  the  same  to  the  town  clerk,  who  shall  file  the  same,  and 
the  Commissioner  or  Commissioners  shall  lay  out  and  make 
a  record  of  said  road,  as  described  in  the  petition  of  the  ap- 
plicant. 

Order  for  Laying  Out  a  Private  Road. 

At  a  meeting  of  the  Commissioners  of  Highways  of  the  town  of  ,  in 

the  county  of  ,  sit  ,  in  the  said  town,  on  the       day  of  ,  all 

the  said  commissioners  having  met  and  deliberated  on  the  subject  of  this  order, 
[or  if  but  two  of  the  commissioners  met,  say,  all  the  said  commissioners  hav- 
ing been  duly  notified  to  attend  the  said  meeting,  for  the  purpose  of  delibera- 
ting on  the  subject  of  this  order,]  upon  the  application  of  A.  B.  for  the  laying 
out  of  the  private  road  hereafter  described,  and  on  the  certificate  of  twelve 
reputable  freeholders  of  said  town,  convened  and  duly  sworn,  after  due  no- 
tice to  the  owner  [or  occupant]  of  the  lands  through  which  said  road  is  to  pass 
as  required  by  the  statute,  certifying  that  such  road  was  necessary.  It  is, 
therefore,  ordered  and  determined  by  the  said  commissioners,  that  a.  private 
road  be  laid  out  for  the  use  of  the  said  A.  B.,  pursuant  to  liis  application,  the 
course  and  distances  whereof,  according  to  a  survey  thereof  which  the  said 
commissioners  have  caused  to  be  made,  are  as  follows  :  [insert  the  survey.] 
And  it  is  further  ordered,  that  the  line  above  described  shall  be  the  centre  of 
saXi.  road,  and  that  said  road  shall  be  of  the  width  of  rods. 
In  witness  whereof,  we  have  hereunto  subscribed  our  hands,  this  day  of 
18      .  A.  B.  ^ 

C.  D.  >  Commitsioners. 

E.  r.  > 

§  13.  In  case  any  accident  shall  prevent  any  of  the  pro- 
ceedings required  by  this  act  to  be  done  on  the  day  assigned, 
the  proceedings  may  be  adjourned  to  some  other  day,  and 
the  Commissioner  shall  publicly  announce  such  adjournment. 

^  14.  The  damages  assessed  by  the  jury  shall  be  paid  by 
the  party  for  whose  benefit  the  road  is  laid,  before  the  said 
road  shall  be  opened  or  used.  But  in  case  the  assessors  of 
said  town  shall  certify  that  the  necessity  of  such  private  road 
was  occasioned  by  the  alteration  or  discontinuance  of  a  pub- 
lic highway,  such  damages  shall  be  paid  by  said  town,  and 
refunded  to  the  applicant. 
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§  15.  Whenever  any  public  highway,  or  any  part  thereof, 
by  reason  of  alterations  made  therein,  or  by  the  opening  of 
a  new  road,  or  in  any  other  way,  shall  be  abandoned  by  the 
public,  and  is  no  longer  used  as  a  public  road,  the  Commis- 
sioners or  Commissioner  of  Highways,  shall  file  in  the  town 
clerk's  office  of  the  town,  a  description  in  writing  signed  by 
them  or  him^  of  the  road  so  abandoned,  and  the  same  shall 
thereupon  be  discounted. 

^  16.  Whenever  a  public  or  private  road  shall  be  laid 
along  the  division  line  between  the  lands  of  two  or  more 
persons,  and  wholly  upon  one  side  of  said  line,  and  the  lands 
upon  both  sides  of  said  division  line  shall  be  cultivated  or 
improved;  then,  and  in  that  case  the  person  owning  or  occu- 
pying the  lands  joining  said  road  shall  be  paid  for  building 
and  maintaining  such  additional  fence  as  he  may  be  required 
to  build  or  maintain  by  reason  of  the  laying  out  and  opening 
said  road,  which  said  damages  shall  be  ascertained  and  de- 
termined in  the  same  manner  that  other  damages  are  now 
ascertained  and  determined  in  the  laying  highways  or  pri- 
vate roads. 

§  17.  The  act  entitled  "  an  Act  in  relation  to  laying  out 
private  roads,"  passed  March  8,  1848,  and  the  10th  section 
of  the  act  entitled  an  act  to  amend  an  act  entitled  "an  Act 
to  reduce  the  number  of  town  officers  and  town  and  county 
expenses,  and  to  prevent  abuses  in  auditing  town  and  county 
accounts,"  passed  May  10,  1845,  passed  December  14, 1847, 
are  hereby  repealed. 

If  the  party  interested  should  appear  without  notice,  it  would  waive  all 
irregularity,  and  he  could  not  afterwards  object,  according  to  the  decision  in 
The  Mohawk  R.  R.  vs.  Artcher,  6  Paige,  83. 

In  the  same  case  the  Chancellor  decided  that  the  damages  should  be  actu- 
ally paid  before  the  property  is  taken. 

It  is  evident  that  it  never  was  the  intention  of  the  Legislature  to  authorize 
the  opening  of  a  private  road  through  the  lands  of  one  person  for  the  benefit 
of  another,  until  after  the  damages  had  not  only  been  assessed,  but  actually 
paid  to  the  person  for  whose  benefit  such  private  road  is  laid  out  and  opened. 
C6  Paige,  83.) 

The  consent  of  the  owner  of  land  to  the  laying  out  of  a  private  road  across 
his  land  may  be  presumed  from  his  acquiescence,  and  the  acquiescence  of 
those  deriving  title  from,  him  in  the  uninterrupted  use  of  the  road  as  a  private 
road  by  others,  for  upwards  of  40  years.     (Miller  vs.  Garlock,  8  Barb.  153.) 

Such  consent  will  render  the  proceedings  for  laying  out  the  road  valid.  (Ibid.) 
Nn. 
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§  95.  Ftyr  what  purpose  road  to  he  used. — Every  such 
private  road,  when  so  laid  out,  shall  be  for  the  use  of  such 
applicant,  his  heirs  and  assigns ;  but  not  to  be  converted  to 
any  other  use  or  purpose  than  that  of  a  road.  Nor  shall  the 
occupant  or  owner  of  the  land  through  which  such  road 
shall  be  laid,  be  permitted  to  use  the  same  as  a  road,  unless 
he  shall  have  signified  his  intention  of  so  making  use  of  the 
same  to  the  jury  or  Commissioners  who  ascertained  the 
damages  sustained  by  laying  out  such  road,  and  before  such 
damages  were  so  ascertained. 

The  applicant  has  the  sole  and  exclusive  right  to  use  the  road,  unless  the 
owner,  at  the  time  of  laying  out  of  the  road,  signified  his  intention  to  make  use 
of  it.  The  applicant  may  maintain  trespass  against  the  owner,  or  any  other 
person,  for  using  the  road.     (Lambert  vs.  Holie,  14  Johns.  38B:) 

Where  a  party  obtains  a  right  to  a  private  road,  of  the  width  of  two  rods, 
the  owner  of  the  land  through  which  it  passes,  must  so  build  his  fence  as  to 
leave  full  two  rods  in  width  in  every  part  of  the  road  ;  he  cannot  build  a 
Virginia  fence,  placing  the  centre  of  the  exterior  lines  of  the  two  rods  with 
the  angles  projecting  into  the  road.     (Herrick  vs.  Storer,  5  Wend.  580.) 

A  party  will  be  deemed  to  have  consented  to  such  location  of  the  fences, 
if  appraised  that  the  damages  of  the  owner  of  the  lands  were  assessed  in 
reference  to  such  location,  or  if  he  permits  the  fences  to  be  thus  built  without 
objection.    (Herrick  vs.  Storer,  6  Wend.  580.) 

The  grantee  of  a  private  way,  which  has  become /oandrfou*  and  impassable 
cannot,  without  being  a  trespasser,  go  on  the  adjoining  close  and  thus  pass 
around  the  obstruction.  The  rule  is  the  same,  where  the  owner  of  the  close 
through  which  the  private  way  passes,  caused  the  obstructions,  and  it  seems 
that  the  only  remedy  for  the  owner  of  the  way  is  to  remove  the  obstruction 
and  to  prosecute  for  damages.  (Williams  vs.  Safford,  7  Barb.  309;  Boyce  vs. 
Brown,  7  Barb.  89.) 

^96.  Width  of  roads. — All  public  roads  to  be  laid  out  by 
the  Commissioners  of  Highways  of  any  town,  shall  not  be 
less  than  three  rods  wide,  and  all  private  roads  shall  not  be 
more  than  three  rods  wide. 

The  record  of  a  private  road  laid  out  by  the  Commissioners,  designating 
the  course,  distance  and  quantity  of  land  taken,  is  sufficiently  definite  to 
show  that  the  road  was  intended  to  be  two  rods  wide ;  and  parol  evidence  that 
such  would  be  the  result  from  the  data  given,  is  admissible.  (Herrick  vs. 
Stn.ver,  5  Wend.  680.) 

Where  roads  are  claimed  because  they  hare  been  used  twenty  years,  they 
may  be  more  or  less  than  three  rods  wide  ;  that  will  depend  on  their  actual 
user.  When  public  roads  are  laid  out  under  the  statute,  they  will  be  deemed 
to  be  at  least  three  rods  in  width,  and  a  person  will  be  liable  for  an  obstruc- 
tion within  that  width.    (Harlow  vs.  Humuston,  6  Cow.  189.)  ► 
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^  97.  Oldroads,  how  discontinued. — Whenever  application 
shall  be  made  for  the  discontinuance  of  an  old  road,  on  the 
ground  that  it  has  become  useless  and  unnecessary,  the  Com- 
missioners of  Highways,  to  whom  such  application  shall  be 
made,  shall  summon  twelve  disinterested  freeholders  of  the 
town,  to  meet  on  a  day  certain,  to  consider  such  application. 
Such  freeholders,  when  met,  shall  be  sworn  well  and  truly 
to  examine  and  certify  in  regard  to  the  propriety  of  such 
discontinuance. 

Application  to  Discontinue  an  Old  Road. 

To  the  Commissioners  of  Highways  of  the  town  of  ,  in  the  county  of  : 
The  undersigned,  a  resident  of  said  town,  and  liable  to  be  assessed  for  high- 
way labor  therein,  do  hereby'apply  to  you,  the  said  Commissioners,  to  dis- 
continue the  old  road  in  said  town,  commencing  near  my  dwelling  house,  [or 
in  any  other  suitable  manner,  giving  an  accurate  description  of  the  part 
sought  to  be  discontinued,]  on  the  ground  that  the  said  road  has  become  use- 
less and  unnecessary.  E.  P. 
Dated            ,  18     . 

The  statute,  by  freeholders,  means  such  as  have  the  legal  title  to  real  estate, 
such  as  are  freeholders,  without  a  proceeding  to  make  or  declare  them  so.  A 
legal  title  to  land  is  requisite.     (People  vs.  Hurds,  80  N.  T.  R.  472.) 

If  there  be  not  a  certificate  by  twelve  freeholders,  the  subsequent  proceed- 
ings will  be  void.  That  being  a  jurisdictional  fact,  is  open  to  contradiction. 
(21  Barb.  578;  27  Barb.  94.) 

Oath  to  Freeholders. 

You,  and  each  of  you,  do  solemnly  swear,  that  you  will  well  and  truly  ex- 
amine and  certify,  in  regard  to  the  propriety  of  discontinuing  the  road,  for 
which  application  has  been  made  by  E.  P. 

Any  person  liable  to  perform  highway  labor  may  make  application.  See 
§  58  and  Notes.) 

The  Commissioners  need  not  issue  any  precept  to  summon  the  jury.  They 
are  bound  to  select  the  jury  themselves,  and  cannot  delegate  that  authority 
to  another.     (The  People  vs.  Commissioners  of  Greenbush,  24  Wend.  367.) 

§  98.  They  shall  then  proceed  to  view  such  road,  and  if 
they  shall  be  of  opinion  that  the  same  is  useless  and  unneces- 
sary, they  shall  make  and  subscribe  a  certificate  in  writing 
to  that  effect,  which  shall  be  delivered  to  the  Commissioners 
of  Highways,  who  shall  thereupon  proceed  to  decide  upon 
such  application. 
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Preeholder'a  Certificate  to  DiaamttJi/ue  a  Road. 

CoONTT,  Town  op  ,  as  : 

We,  the  undersigned,  disinterested  freeholders  of  the  town  of  ,  in 

the  county  of  ,  having  met  at  ,  on  this  day  of  ,  18    ,  in 

pursuance  of  the  summons  of  the  Commissioners  of  Highways  of  the  said 
town,  in  order  to  examine  and  certify  in  regard  to  the  propriety  of  discon- 
tinuing the  road  described  in  the  annexed  application  of  E.  P.,  do  certify, 
that  in  our  opinion  said  road  is  useless  and  unnecessary,  and  that  the  same 
ought  to  be  discontinued. 
In  witness  whereof  we  have  hereunto  subscribed  our  names,  this  day  of 
.18    .  G.H. 

C.  E.,  See. 

Order  for  Discontitviting  a  Road. 

At  a  meeting  of  the  Oommissioners  of  Highways  of  the  town  of  ,  in 

the  county  of  ,  at  ,  in  said  town,  on  the  day  of  ,  18    , 

all  the  Commissioners  having  met  and  deliberatett  on  the  subject  of  this  order, 
[or  all  the  Commissioners  having  been  duly  notified  to  attend  the  said  meet- 
ing, for  the  purpose  of  deliberating  on  the  subject  of  this  order,]  upon  the 
application  of  £.  P.,  of  said  town,  for  the  discontinuance  of  the  road  herein- 
after described,  and  on  the  certificate  of  twelve  disinterested  freeholders',  duly 
summoned  and  sworn,  who  have  in  due  form  certified  that  said  road  is  useless 
and  unnecessary  ;  and  the  said  Commissioners  have  caused  a  survey  of  said 
road  to  be  made,  as  follows,  viz  :  [here  insert  the  survey  or  description.]  It 
is  ordered  and  determined  by  the  said  Commissioners,  that  the  said  road  be 
and  the  same  is  hereby  discontinued. 

Witness  our  hands,  this       day  of         ,  18    .  A.  B. 

CD. 
E.F. 
CommUsionen. 

Order  Refusing  to  Discontinue  a  Road. 

At  a  meeting  of  the  Commissioners  of  Highways  of  the  town  of  ,  in 

the  county  of  ,  [as  in  last  form.]    It  is  ordered  and  determined  by  the 

said  Commissioners,  that  the  said  application  of  the  said  E.  P.,  to  discon- 
tinue the  said  road  be  refused. 
In  witness,  &c.  A.  B. 

C.  D. 
E.  F. 
Comnitsionen  of  Highways. 

The  Commissioners  have  no  power  in  any  case  to  discontinue  a  road  with- 
out the  oath  of  the  freeholders.  After  the  freeholders  have  made  the  certifi- 
cate, the  Commissioners  may  grant  the  application  or  refuse  it.  An  appeal 
to  the  judges  may  be  had  from  their  decision. 

§  99.  Papers,  where  filed. — Applications,  certificates  and 
other  papers  relating  to  the  laying  out,  altering,  or  discon- 
tinuing of  any  road,  shall  be  filed  by  the  Commissioners  of 
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Highways,  as  soon  as  they  shall  have  decided  thereon,  in  the 

office  of  the  town  clerk  of  the  town. 

This  section  should  be  carefully  observed,  as  it  may  save  much  expease 
and  litigation. 

§  100.  Right  of  appeal. — ^Any  person  who  shall  conceive 
himself  aggrieved  by  any  determination  of  the  Commissioners 
of  Highways,  either  in  laying  out,  altering  or  discontinuing 
any  road,  or  in  refusing  to  lay  out,  alter  or  discontinue  any 
road,  may  at  any  time  within  sixty  days  after  such  determi- 
nation shall  have  been  filed  in  the  office  of  the  town  clerk, 
appeal  to  the  County  Judge  of  the  county  in  the  same  man- 
ner as  appeals  were  heretofore  allowed  to  be  brought  to 
three  judges  under  Title  first.  Article  fourth,  Chapter  six- 
teenth. Part  first  of  the  Revised  Statutes ;  and  when  any 
appeal  shall  be  brought  under  this  section,  the  said  Judge, 
or  in  case  of  his  residence  in  the  town,  or  of  his  interest  in 
the  lands  through  which  the  road  shall  be  laid  out,  or  in 
case  he  is  of  kin  to  any  of  the  persons  interested  in  said 
lands,  or  in  case  of  his  disability  for  any  cause,  then  one  of 
the  Justices  of  the  Sessions  shall,  after  the  expiration  of  the 
said  sixty  days,  appoint  in  writing,  three  disinterested  free- 
holders, who  shall  not  have  bfeen  named  by  the  parties  inter- 
ested in  the  appeal,  and  who  shall  be  residents  of  the  county, 
but  not  of  the  town  wherein  the  road  shall  be  located,  as 
referees,  to  hear  and  determine  all  the  appeals  that  may 
have  been  brought  within  the  said  sixty  days,  and  shall 
notify  them  of  their  appointment,  and  deliver  to'  them  all 
papers  pertaining  to  the  matters  referred  to  them.  Upon 
receiving  notice  of  an  appointment,  the  said  referees  shall 
possess  all  the  powers  and  discharge  all  the  duties  heretofore 
possessed  and  discharged  by  the  three  judges,  and  give  the 
same  notices  heretofore  required  to  be  given  under  Title 
first,  Article  four,  Chapter  six,  Part  one,  aforesaid  ;  and  be- 
fore proceeding  to  hear  the  appeal  or  appeals,  they  shall  be 
sworn  by  some  officer  authorized  to  take  affidavits  to  be  read 
in  courts  of  record,  faithfully  to  hear  and  determine  the 
matters  refen-ed  to  them,     (§  8,  chap.  455,  Laws  of  1847.) 

Referees  appointed  by  a  County  Judge  under  §  8,  of  chap.  455,  of  the  Laws 
of  1847,  to  hear  and  determine  an  appeal  brought  under  that  section',  from  the 
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determination  of  Commissioners  of  Highways  in  a  proceeding  to  lay  out  a 
highway,  have  power  on  the  hearing  of  such  appeal  to  reverse  the  decision  of 
the  Commissioners  in  part,  and  to  affirm  as  to  the  residue.*  (The  People 
ex  rel.  vs.  Baker  and  others,  19  Barb.  240.) 

And  it  is  decided  in  that  case,  that  if  the  referees  appointed  to  hear  and 
determine  an  appeal  from  a  decision  of  Commissioners  of  Highways  in  refus- 
ing to  lay  out  a  road,  reverse  the  decision,  it  is  their  duty  to  proceed  and  lay 
out  the  road  as  directed  by  §  91,  and  in  case  of  their  refusal  to  do  so  a  man- 
damus will  lie. 

Referees  appointed  by  the  county  court  to  hear  an  appeal  from  the  decision 
of  Commissioners  in  laying  out  a  road,  hear  and  decide  the  appeal,  not  on 
the  facts  existing  at  the  time  of  the  original  application  for  the  road,  but  on 
the  facts  existing  at  the  time  of  the  hearing  before  them.  In  this  respect, 
such  hearing  is  in  the  nature  of  a  new  proceeding.  (1  Selden,  568,  Buggies, 
Ch.  J.) 

\  102.  Form  of  appeal. — Every  such  appeal  shall  be  iu 
writing,  addressed  to  the  Judge,  and  signed  by  the  party 
appealing.  It  shall  briefly  state  the  ground  upon  which  it 
is  made,  and  whether  it  is  brought  to  reverse  entirely  the 
determination  of  the  Commissioners,  or  only  to  reverse  a 
part  thereof,  and  in  the  latter  case,  it  shall  specify  what 
part.     (Amended  by  §  8,  chap.  455,  of  1847.) 

An  appeal  from  an  order  of  Commissioners  refusing  to  lay  out  a  highway, 
is  properly  taken  to  the  County  Judge,  though  it  would  be  equally  effectual 
if  taken  to  the  County  Court.    (3  Keyes,  35.) 

Appeal  to  the  Covnty  Judge. 

To  the  Hon.  ,  County  Judge  of  county : 

I,  ,  conceiving  myself  aggrieved  by  the  determination  of  the  Commis- 

sioners of  Highways  in  the  town  of  ,  in  the  said  county,  made  on  the 

15th  day  of  June,  18  ,  in  [laying  out,  altering,  discontinuing,  refusing  to 
lay  out,  alter  or  discontinue,]  a  highway  in  the  said  town,  from  [describe  the 
road  as  in  the  order  of  the  Commissioners,!  upon  the  application  of  ,  do 

hereby  appeal  from  the  determination  of  the  said  Commissioners,  and  pray 
the  appointment  of  referees  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  hear  and  determine  my  said  appeal. 

The  ground  upon  which  my  appeal  is  made,  is  that  [here  set  forth  the  cause 
of  complaint,]  and  my  appeal  is  brought  to  reverse  entirely  the  determina- 
tion of  the  Commissioners,  which  [or  if  part  only,  then.]  And  my  appeal 
is  brought  only  to  reverse  that  part  [or  those  parts]  of  the  determination  of 
the  Commissioners,  which  [here  set  forth  the  particular  part  or  parts.] 

Deerfield,  July  ,  18     .  A.  B. 


•  Note. — The  Act  of  1847,  §  8,  materially  changes  §  91  of  the  Revised 
Statutes,  under  which  the  case  of  the  Commissioners  of  Sherburne  vs.  The 
Judges  of  Chenango,  (25  Wend.  453,)  was  decided.' 
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appointment  of  Referees. 

COONTT,  8S  : 

Whereas,  ,  of  the  town  of  ,  in  the  said  county,  has  appealed 

from  the  determination  of  the  Commissioners  of  Highways  of  the  said  town, 
made  on  the  15th  day  of  June,  18  ,  in  [laying  out,  altering,  discontinuing, 
refusing  to  lay  out,  alter  or  discontinue,]  a  highway  in  the  said  town,  which 
highway  is  particularly  described  in  the  said  appeal  hereto  annexed,  and 
whereas,  and  have  also  appealed  from  the  same  determination  of 

the  Commissioners,  which  said  appeals  are  hereto  annexed,  and  sixty  days 
having  elapsed  after  such  determination  has  been  filed  in  the  oflSce  of  the 
town  clerli  of  the  said  town : 

Now,  therefore,  I,  ,  county  judge  of  the  said  county,  to  whom  the 

said  appeal  was  [or  appeals  were]  addressed,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  do  hereby  appoint  ,  of  the 

town  of  ,  of  the  town  of  ,  and  ,  of  the  town  of  , 

three  disinterested  freeholders,  who  have  not  been  named  by  the  parties  inter- 
ested in  the  appeal,  and  who  are  residents  of  the  county,  but  not  of  the  town 
wherein  the  road  is  located,  as  Referees,  to  hear  and  determine  all  the  appeals 
that  have  been  brought  in  relation  to  the  said  determination  of  the  said  Com- 
missioners 

Utica,  August  16,  18    .  County  Judge,  county. 

Subpoena  for  Witness  to  attend  and  Testify  upon  an  /Ippeal. 

Town  of  ,  Oneida  County,  ss  :  To  and 

You,  and  each  of  you,  are  hereby  commanded,  in  the  name  of  the  People 
of  the  State  of  New  York,  to  appear  before  the  undersigned,  Referees,  ap- 
pointed by  the  county  court,  of  county,  at  ,  on  the  day  of 
,  at  o'clock  in  the  noon,  to  testify  respectively  in  a  matter  of  a 
certain  appeal  from  the  decision  of  the  Commissioners  of  Highways  of  the 
towa  of  ,  to  the  said  county  court,  and  then  and  there  to  be  heard  on 
the  part  and  in  behalf  of  £.  P.,  appellant,  [or  to  the  said  Commissioners,  as 
the  case  may  be.] 
Given  under  our  hands,  this           day  of           ,  18    . 

A.  B. 
J.  K. 
S.  M. 

Referees. 

§  103.  Proceedings.— li  shall  be  the  duty  of  the  referees 
to  proceed  thereon  as  soon  as  may  be  convenient.  Where 
the  determination  appealed  from  was  against  an  application 
for  laying  out,  altering  or  discontinuing  a  road,  the  referees 
shall  give  notice  to  the  Commissioners  by  whom  such  deter- 
mination was  made.  When  the  appeal  is  from  a  determina- 
tion in  favor  of  an  application  for  laying  out,  altering  or  dis- 
continuing a  road,  the  notice  shall  be  given  to  the  Commis- 
sioners, and  to  one  or  more  of  the  applicants  for  such  road. 
In  all  cases,  the  notice  shall  specify  the  time  and  place  at  which 
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the  referees  will  convene  to  hear  the  appeal.  (Amended  by 
^  8,  chap.  455,  of  1847.) 

If  the  judges  do  not,  or  will  not  proceed,  they  may  he  compelled  hy  man- 
damus to  hear  and  decide  the  appeal.     (Lansing  vs.  Caswell,  4  Paige,  519.) 

Without  this  notice,  the  Referees  haye  no  jurisdiction  to  proceed  on  the 
appeal.    (The  People  vs.  Judges  of  Herkimer,  20  Wend.  186.) 

This  case  was  an  appeal  to  the  judges  under  the  former  statute,  and  the 
court  decided  "  that  the  judges  had  no  jurisdiction  to  proceed  on  the  appeal, 
until  a  notice  of  eight  days,  of  the  time  and  place  of  meeting,  had  been  served 
on  the  Commissioners." 

§  104.  JTbtice  of  appeal. — Every  such  notice  shall  be 
served  at  least  eight  days  before  the  time  mentioned  therein, 
by  delivering  the  same  to  one  of  the  Commissioners  whose 
determination  is  appealed  from,  or  by  leaving  the  same  at  his 
dwelling  house.  If  the  notice  bfe  also  directed  to  an  appli- 
cant, it  shall  also  be  served  in  the  same  manner. 

This  notice  must  be  in  writing.  (Gtittrel  vs.  Columbia,  Tompkins  Co.,  1 
Johns.  Cas.  107;  20  Wend.  186.) 

Notice  need  only  to  be  delivered  to  one  of  the  Commissioners ;  it  is  notice  to 
all;  and  the  one  who  receives  it  should  give  information  to  the  other  Com- 
missioners.    (The  People  vs.  Judges  of  Herkimer,  20  Wend.  186.) 

If  all  the  Commissioners  should  meet  with  the  judges,  it  would  probably 
waive  the  omission  of  written  notice ;  but  without  such  notice  the  appearance 
of  one  Commissioner  would  not  be  sufficient.     (Ibid.) 

§  105.  Proceedings. — It  shall  be  the  duty  of  the  referees 
to  convene  at  the  time  and  place  mentioned  in  the  notice,  and 
hear  the  proofs  and  allegations  of  the  parties.  They  shall 
have  power  to  issue  process  to  compel  the  attendance  of  wit- 
nesses, and  may  adjourn  from  time  to  time,  as  may  be 
necessary.  Their  decision,  or  that  of  any  two  of  them,  shall 
be  conclusive  in  the  premises  ;  and  every  such  decision  shall 
be  reduced  to  writing,  signed  by  the  referees  making  it,  and 
be  filed  by  them  in  the  office  of  the  town  clerk  of  the  town, 
who  shall  record  the  same.  (Amended  by  §  8,  of  chap.  455, 
of  1847.) 

Order  of  Referees  deciding  an  Appeal. 

Whereas,  ,  of  the  town  of  ,  in  the  county  of  ,  on  the  1st 

day  of  July,  18     ,  appealed  to  the  Hon.  ,  County  Judge  of  the  said 

county,  from  the  determination  of  the  Commissioners  of  Highways  of  the 
said  town,  made  on  the  15th  day  of  June,  18  ,  in  [laying  out,  altering,  dis- 
continuing, refusing  to  lay  out,  alter,  discontinue,!  a  highway  in  said  town, 
which  highway  is  particularly  described  in  the  said  appeal  hereto  annexed, 
[and  whereas  and  ,  also  appealed  from  the  same  determination  of 
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the  said  Commissioners,  which  said  appeals  are  also  hereto  annexed,]  and 
whereas,  after  the  expiration  of  sixty  days  after  such  determination  had  been 
filed  in  the  ofBce  of  the  town  clerk  of  the  said  town,  the  said  County  Judge, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  ap- 
pointed us,  of  the  town  of  ,  of  the  town  of  ,  and 
of  the  town  of  ,  three  disinterested  freeholders,  who  have  not  been 
named  by  the  parties  interested  in  the  appeal,  and  who  are  residents  of  the 
county,  but  not  of  the  town  wherein  the  road  is  located,  as  Referees,  to  hear 
and  determine  all  the  appeals  that  had  been  brought  in  relation  to  the  said 
determination  of  the  said  Commissioners,  which  said  appointment  is  hereto  ai)- 
nexed,  and  we  having  given  notice  pursuant  to  law,  to  the  said  Commissioners 
of  Highways,  [and  to  ,  an  applicant  for  such  road,]  specifying  the  25th  day 
of  August,  18  ,  as  the  time,  and  the  dwelling  house  of  .  in  said  town 
of  ,  as  the  place  at  which  we  would  convene  to  hear  the  appeal,  which 
notice  was  duly  served  at  least  eight  days  before  the  said  time  of  convening, 
to  wit :  on  the  16th  day  of  >  18  ,  and  we  having  convened  at  the  time 
and  place  specified  in  said  notice,  and  before  proceeding  to  hear  the  said  ap- 
peal, [or  appeals,]  having  been  duly  sworn  by  an  officer  authorized  to  take 
affidavits  to  be  read  in  courts  of  record,  to  wit  :  ,  Esquire,  a  Justice  of 
the  Peace  of  the  said  county,  faithfully  to  hear  and  determine  the  matters 
referred  to  us,  have  heard  the  proofs  and  allegations  of  the  parties,  and  do 
thereupon  order,  determine  and  adjudge  that  the  said  determination  of  the 
said  Commissioners  of  Highways  be  and  the  same  is  hereby  reversed,  [or  re- 
affirmed.] 
Dated            ,  August            ,  18    .                                           A.  B. 

C.  D. 

E.  F. 

Referees. 

Order  of  Referees  when  a  Road  is  Laid  Out  by  TTiem. 
[The  same  form  as  above  to  the  word  "  reversed."] 
And  we  do  further  order,  determine  and  adjudge,  that  in  pursuance  of  the 
said  application  of  the  said  ,  a  highway  be,  and  the  same  is  hereby  laid 

out,  beginning,  [here  insert  a  description  of  the  road,  and  if  the  description 
is  by  giving  the  centre  line  of  the  road,  state  it  so,  and  give  the  width  of  the 
road,] 
Dated  ,  August  25, 18     .  A.  B. 

C.  D. 
E.  F. 

Referees. 
Under  the  former  law,  when  the  decision  was  made  by  the  Judges,  it  was 
decided  that  the  three  Judges  should  meet  and  deliberate  j  or  if  all  are  notified, 
and  one  refuses  or  neglects  to  appear,  the  others  may  proceed,  deliberate  and 
decide.     [Woolsey  vs.  Tompkins,  28  Wend.  324.] 

Upon  an  appeal  from  a  determination  of  Commissioners  of  Highways,  re- 
fusing to  lay  out  a  highway,  the  referees  have  all  the  powers  and  are  charged 
with  all  the  duties  formerly  possessed  by  the  three  Judges  of  the  Court  of 
Common  Pleas,  under  the  provisions  of  the  Revised  Statutes. 

On  reversing  the  determination  of  the  Commissioners,  they  should  make 
such  order  in  relation  to  the  laying  ont  the  highway  as  in  their  judgment  the 
Commissioners  should  have  made.     Where  they  simply  reverse  an  order  re- 
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fusing  to  lay  out  a  highway,  without  giving  further  directions,  the  Commis- 
sioners are  not  bound  to  lay  out  the  highway.    4  Selden,  476;  12  Barb.  193.) 

Referees  appointed  by  a  county  judge,  under  §  8,  of  chap.  445,  of  laws  of 
1847,  to  hear  and  determine  an  appeal  brought  under  that  section,  from  tlie 
determination  of  Commissioners  of  Highways,  in  a  proceeding  to  lay  out  a 
highway,  have  power  on  the  hearing  of  such  appeal,  to  reverse  the  decision 
of  the  Commissioners  in  part,  and  to  affirm  it  as  to  the  residue.  (The  People 
ex  rel.  Walker  vs.  Baker,  19  Barb.  240.) 

Referees  appointed  by  the  county  court,  hear  and  decide  the  appeal,  not 
on  the  facts  existing  at  the  time  of  the  original  application  for  the  road,  but 
on  facts  existing  at  the  time  of  the  hearing  before  them.  In  this  respect, 
such  hearing  is  in  the  nature  of  a  new  proceeding.  (The  People  vs.  Goodwin, 
1  Seld.  568.) 

The  question  of  jurisdiction  will  be  reviewed  upon  the  evidence  so  returned 
to  a  certiorari,  and  all  testimony  bearing  on  that  question  should  be  returned, 
but  the  decision  of  the  subordinate  tribunal  on  all  questions  of  fact,  is  con- 
clusive, and  will  not  be  reviewed  on  certiorari. 

The  question  as  to  whether  there  was  a  certificate  signed  by  twelve  free- 
holders, is  a  question  of  jurisdiction,  and  maybe  re-examined  by  the  referees 
on  appeal,  and  be  reviewed  on  certiorari.     (23  Barb.  197.) 

Where  referees,  appointed  by  a  county  judge  to  hear  an  appeal  from  an 
order  of  Commissioners  of  Highways  refusing  to  lay  out  a  road,  reverse  the 
decision  of  the  Commissioners,  and  proceed  to  lay  out  the  road,  they  must  give 
the  three  days'  notice  to  occupants  required  by  the  statute,  (1  R.  S.,  514,  §  62, 
1st  ed.)  in  order  to  give  them  jurisdiction  to  proceed.  That  is,  their  proceed- 
ings in  laying  out  the  road  without  giving  such  notice,  are  void,  for  want  of 
jurisdiction.     (The  People  vs.  Robertson,  17  How.  Pr.  R.  74.) 

In  the  laying  out  of  a  road,  after  the  refusal  of  Commissioners,  the  judges 
are  authorized  to  reject  all  parol  evidence  as  to  the  route  of  the  road  desig- 
nated by  the  freeholders  and  passed  upon  by  the  Commissioners,  and  may 
limit  themselves  to  the  original  application  for  the  road,  the'certifloate  of  the 
freeholders,  and  the  adjudication  of  the  Commissioners.  (The  People  vs. 
Judges  Dutchess,  23  Wend.  860.) 

Certiorari. — Either  party,  if  dissatisfied  with  the  decision  of  the  judges, 
may  bring  a  certiorari  in  the  Supreme  Court,  to  review  their  determination  ; 
to  which  the  judges  will  then  return  as  in  1  Cow.  23.  The  party  makes  an 
affidavit  of  the  facts  and  the  error  on  which  he  relies,  and  applies  to  the  court 
at  special  term.  It  is  called  a  common  law  certiorari.  But  on  the  return  of 
the  judges,  no  other  question  can  be  raised  than  those  relating  to  the  juris- 
diction of  the  judges,  and  the  regularity  of  their  proceedings.  (Birdsall  vs. 
Philips,  17  Wend.  464;  Prindle  vs.  Anderson,  19  Wend.  391.) 

A  common  law  certiorari  will  undoubtedly  lie,  from  the  decision  of  the 
Referees,  on  good  causes  shown  to  the  Supreme  Court.  (Kinderl\ook  vs. 
Claw,  16  John.  R.  537  ;  Lawton  vs.  Commissioners  of  Cambridge,  2  Caine's 
R.  179 ;  Clark  vs.  Phelps,  4  Cow.  R.  190.) 

For  form  for  return  to  certiorari,  see  1  Cow.  R.  23,  The  People  vs.  Com- 
missioners of  Salem. 

§  111.  Fences  to  be  removed — Whenever  the  Commission- 
ers of  Highways  shall  have  laid  out  any  public  highway, 
through  any  inclosed,  cultivated  or  improved  lands,  in  con- 
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formity  to  the  provisions  of  this  title,  and  their  determination 
shall  not  have  been  appealed  from,  they  shall  give  the  owner 
or  occupant  of  the  land  through  which  such  road  shall  have 
been  laid,  sixty  days'  notice,  in  writing,  to  remove  his  fences. 
If  such  owner  shall  not  remove  his  fences  within  the  sixty 
days,  the  Commissioners  shall  cause  such  fences  to  be  re- 
moved, and  shall  direct  the  road  to  be  opened  and  worked. 

^  112.  Fences  to  be  removed — If  the  determination  of  the 
Commissioners  shall  have  been  appealed  from,  then  the  sixty 
days'  notice  shall  be  given,  after  the  decision  of  the  referees 
upon  such  appeal  shall  have  been  filed  in  the  office  of  the 
town  clerk  of  the  town.  (Amended  by  §  8,  of  chap.  455,  of 
1847.) 

Notice  to  remove  fences. 
To  Mr. 

Whereas,  the  undersigned  Commissioners  of  Highways,  of  the  town  of  , 

in  the  county  of  ,  have  laid  out  a  public  highway,  by  an  order  dated 

,  1857,  and  duly  filed  with  the  town  clerk  of  the  said  town,  which  said 
road  passes  through  enclosed  lands,  owned  [_or  occupied]  by  you  ;  and  whereas, 
our  determination  is  that  said  road  be  laid  out  pursuant  to  said,  application, 
whereof  a  survey  has  been  made,  and  is  as  follows,  to  wit:  Beginning,  &c., 
las  in  the  survey,}  and  the  line  of  said  survey  is  to  be  the  centre  of  said  high- 
way, which  is  to  be  rods  in  width. 
Witness  our  hands,  this  day-of  ,1857.  A.  B. 

CD. 
E.  F. 
Commisaionere . 

Sixty  days'  notice  must  be  given  before  proceeding  to  open  the  road,  as  well 
when  it  has  been  established  by  an  alteration  made  by  judges,  after  the  same 
has  been  laid  by  them  on  appeal,  as  when  a  road  is  originally  laid, out  by  Com- 
missioners. Actual  notice  must  be  shown  in  such  cases,  as  it  will  not  be  pre- 
sumed.    (Case  vs.  Thompson,  6  Wend.  634.) 

An  appeal  from  the  decision  of  the  Commissioners,  laying  out  a  road  through 
"  inclosed,  cultivated  or  improved  lands,"  is  in  effect,  a  stay  of  proceedings, 
and  if  the  Commissioners  go  on  and  open  the  road,  pending  an  appeal,  they 
will  be  trespassers.  But  when  they  lay  out  a  road  through  unimproved  lands, 
or  when  they  alter  or  discontinue  an  old  road,  there  appears  to  be  no  provision 
for  a  stay  of  proceedings.     (Drake  vs.  Rogers,  3  Hill,  604.) 

§  116.  Final  determination  to  be  carried  into  effect  by  the 
Commissioners. — Whenever  there  shall  have  been  a  final  de- 
termination upon  any  appeal  or  appeals  provided  for  as  afore- 
said, making  it  necessary  that  any  road  or  highway  shall  be 
laid  out,  altered,  opened  or  discontinued,  it  shall  be  the  duty 
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of  the  Commissioner  or  Commissioners  of  Highways  of  the 
town  where  the  same  is  to  be  done,  to  carry  out  such  deter- 
mination, the  same  as  if  the  decision  of  such  Commissioner 
or  Commissioners  had  been  in  favor  thereof,  and  there  had 
been  no  appeal.     (§  13,  chap.  180,  of  1845.) 

The  Duties  of  Overseers,  in  regard  to  the  Performance  of 

Labor  upon  Highways. 

From  and  after  the  passage  of  this  act  the  Commissioner  or  Commissioners 
of  Highways  in  each  town  in  this  state,  shall  have  the  power,  and  it  shall  be 
their  duty  within  one  week  after  such  annual  town  meeting,  by  an  instrument 
in  writing,  under  their  hands  to  be  filed  with  the  town  clerk,  to  appoint  as 
many  Overseers  of  Highways  in  their  respective  towns  as  there  are  road  dis- 
tricts therein,  to  hold  their  office  during  one  year,  and  it  shall  be  the  duty  of 
the  town  clerk  to  notify  each  Overseer  of  his  appointment  as  now  required  by 
law  in  case  of  elections,  and  all  provisions  of  law  now  applicable  to  Overseers 
heretofore  elected,  shall  apply  to  Overseers  appointed  under  this  act.  (Laws 
of  1866,  chap.  30.) 

^41.  Notice  to  work  ;  where  to  be  done. — It  shall  be  the  duty 
of  the  Overseer  of  Highways,  to  give  at  least  twenty-four 
hours'  notice  to  all  persons  assessed  to  work  on  the  highways, 
and  residing  within  the  limits  of  their  respective  districts, 
of  the  time  and  place,  when  and  where  they  are  to  appear 
for  that  purpose,  and  with  what  implements  ;  but  no  person 
being  a  resident  of  the  town,  shall  be  required  to  work  on 
any  highway,  other  than  the  district  in  which  he  resides,  un- 
less he  shall  elect  to  work  in  some  district  where  he  has  any 
laud ;  and  in  such  case  he  may,  with  the  approbation  of  the 
Commissioners  of  Highways,  apply  the  work  assessed  in  re- 
spect to  such  land,  in  the  district  where  the  same  is  situated. 

It  requires  no  formal  application  to  the  commissioners  to  obtain  their  con- 
sent to  work  in  another  district,  nor  need  they  express  their  approbation  in 
any  formal  manner;  but  to  avoid  any  controversy,  it  will  be  well  to  obtain  this 
written  consent. 

Let  the  applicant  work  the  number  of  days,  and  bring  a  receipt  or  certificate 
from  that  overseer  to  the  one  where  he  resides,  who  will  give  him  credit  ac- 
cordingly. 
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The  following  Statute  was  passed  by  the  Legislature : 
Chafteb  495. 
An  act  to  amend  an  act,  passed  July  2l8t,  1853,  entitled  "  An  act  to  amend 

an  '  Act  to  provide  for  the  incorporation  of  companies  to  construct  plank 

roads,'  passed  May  7th,  1847,"  and  the  acts  amendatory  thereof.    Passed 

April  14.  1855— three-flfths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows : 

§  1.  Section  first  of  said  act,  passed  July  twenty-first,  eighteen  hundred 
and  fifty-three,  is  hereby  amended  so  as  to  read  as  follows  : 

§  1.  Every  person  liable  to  do  highway  labor,  living  or  owning  property  on 
the  line  of  any  plank  road  of  this  State  may,  on  making  application  in  writing 
to  the  commissioner  or  commissioners  of  their  respective  towns,  on  or  any  day 
previous  to  the  time  of  making  the  highway  warrants  by  such  commissioners, 
he  assessed  the  apportionment  of  highway  labor,  for  such  property,  upon  such 
plank  road,  and  the  commissioner  or  commissioners  shall  assess  such  person 
for  the  land  or  property  owned  by  him  in  or  upon  the  line  of  said  plank  road 
district. 

§  42.  Notice  to  non-residents. — It  s^all  be  the  duty  of  the 
several  Overseers  of  the  Highways,  to  notify  the  agent  of 
every  non-resident  land  holder,  whose  lands  are  assessed,  (if 
such  agent  reside  in  the  town  where  such  assessment  is 
made,)  of  the  number  of  days  such  non-resident  is  assessed, 
and  of  the  time  when,  and  the  place  where,  the  labor  is  per- 
formed ;  which  notice  shall  be  given  at  least  five  days  pre- 
vious to  the  time  appointed. 

It  is  not  necessary  that  this  notice  should  be  in  writing;  but  as  a  matter 
of  prudence  it  may  be  well  to  serve  a  written  notice ;  the  agent  may  forget, 
and  may  not  inform  his  principal;  and  a.s  he  can  be  a  witness,  the  overseer 
had  better  serve  notice  and  take  from  him  an  admission  of  service. 

Notice  to  Agent  of  Nonresident 

To  C.  D.,  agent  of  A.  B.,  a  non-resident  owner  of  lands  in  the  town  of         , 

in  the  county  of  : 

Take  notice,  A.  B.,  a  non-resident  of  the  said  town,  is  assessed  days' 

labor  in  road  district  No.  ,  in  said  town,  and  that  said  labor  is  required  to 
be  performed  on  the  day  of  next,  and  the  days  following,  on  the 
road  between  the  house  of  and  ,  in  said  district. 

Tours,  &o.,  ,  Overseer. 

§  43.  If  the  Overseer  cannot  ascertain  that  such  non- 
resident has  an  agent  within  such  town,  he  shall  affix  a 
written  notice  on  the  outer  door  of  the  building  in  which 
the  last  town  meeting  in  such  town  was  held,  containing  a 
list  of  the  names  of  such  non-residents,  whein  known,  and  a 
description  of  the  tracts  of  land  comprised  in  his  list,  to- 
gether with  the  number  of  days'  labor  assessed  on  each 
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tract,  and  a  specification  of  the  time  when,  and  the  place 
where,  such  labor  is  to  be  performed  ;  which  notice  shall 
be  posted  at  least  twenty  days  before  the  time  appointed  for 
performing  such  labor. 

Notice  in  case  of  NbvHresidents. 
!Notice  is  hereby  given,  that  the  labor  assessed  on  the  several  tracts  of  land 
in  the  town  of  ,  in  the  county  of  ,  hereafter  mentioned,  which  have 

been  assessed  as  owned  by  non-residents,  is  to  be  performed  on  the  day 

of  next,  on  the  highway  of  said  district,  between  the  dwelling  bouses 

of  and  ,  and  the  owners  of  said  land,  or  their  agents,  are  hereby 

required  to  cause  the  said  labor  to  be  performed  accordingly. 


Owner's  name. 


Description  of  land  or  tract.         |      Assesssment. 


John  Doe. 


N.  pt.  of  Lot  No.  60,  100  acres.      |        Ten  days. 


Dated  ,  18     .  A.  B.,  Overseer  of  District  Jfo. 

§  44.  Every  person  liable  to  work  on  the  highways,  shall 
work  the  whole  number  of  days  for  which  he  shall  have 
been  assessed ;  but  every  such  person,  other  than  an  Over- 
seer, may  elect  to  commute  for  the  same,  or  for  some  part 
thereof,  at  the  rate  of  sixty-two  and  a  half  cents  for  each 
day ;  in  which  case  such  commutation  money  should  be  paid 
to  the  Overseer  of  Highways  of  the  district  in  which  the 
person  commuting  shall  reside,  to  be  applied  and  expended 
by  such  overseer  in  the  improvement  of  roads  and  bridges 
in  the  same  district. 

Deductions  are  to  be  made  according  to  the  following  statute  :  ''  Every 
non-commisssioned  ofiBcer  and  musician  who  shftll  produce  to  the  Overseer 
of  Highways,  or  person  authorized  to  receive  commutations  for  highway  labor, 
a  certillcate  from  the  commandant  of  his  company,  of  his  being  qualified, 
and  having  done  military  duty,  as  is  required  by  law,  for  the  preceding  year, 
shall  be  entitled  to  a  deduction  from  his  labor  on  the  highways,  or  from  his 
commutation  for  such  labor,  two  days."     (1  K.  S.  324,  §  4.) 

The  Overseer  is  required  to  work  out  his  tax  personally,  that  he  may  be 
present,  work  well,  and  superintend  the  labor  of  others. 

%  45.  When  to  be  paid. — Every  person  intending  to  com- 
mute for  his  assessment,  or  for  any  part  thereof,  shall,  within 
twenty-four  hours  after  he  shall  be  notified  to  appear  and 
work  on  the  highways,  pay  the  commutation  money  for  the 
work  required  of  him  by  such  notice  ;  and  the  commutation 
shall  not  be  considered  as  complete  until  such  money  be  paid. 

§  46.  Teams,  <&c. — Every  Overseer  shall  have  power  to 
require  a  team,  or  a  cart,  wagon  or  plow,  with  a  pair  of 
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horses  or  oxen,  and  a  man  to  manage  them,  from  any  per- 
son having  the  same  within  his  district,  who  shall  have  been 
assessed  three  days  or  more,  and  who  shall  not  have  com- 
muted for  his  assessment ;  and  the  person  furnishing  the 
same  upon  such  requisition,  shall  be  entitled  to  a  credit  of 
three  days'  service  therewith. 

^  47.  Substitutes,  hours  to  work. — Every  person  asssessed 
to  work  on  the  highways,  and  warned  to  work,  may  appear 
in  person,  or  by  an  able  bodied  man,  as  subtitute ;  and 
the  person  or  substitute  so  appearing,  shall  actually  work 
eight  houra  in  each  day.  under  the  penalty  of  twelve  and  a 
half  cents  for  every  hour  such  person  or  substitute  shall  be 
in  default,  to  be  imposed  as  a  fine  on  the  person  assessed. 

§  48.  Penalty  for  neglect,  &c. — If  any  such  person,  or  his 
substitute,  shall,  after  appearing,  remain  idle,  or  not  work 
faithfully,  or  hinder  others  from  working,  such  offender 
shall,  for  every  offence,  forfeit  the  sum  of  one  dollar. 

^  49.  Penalties  for  not  xvorhing. — Every  person  so  assessed 
and  duly  notified,  who  shall  not  commute,  and  who  shall 
refuse  or  neglect  to  appear  as  above  provided,  shall  forfeit, 
•for  every  days'  refusal  or  neglect,  the  sum  of  one  dollar. 
If  he  was  required  to  furnish  a  team,  carriage,  man  or  imple- 
ments, and  shall  refuse  or  neglect  to  comply,  he  shall  be  fined 
as  follows : 

1.  For  wholly  omitting  to  comply  with  such  requisition, 
three  dollars  for  each  day ; 

2.  For  omitting  to  furnish  a  cart,  wagon  or  plow,  one  dol- 
lar for  each  day ; 

3.  For  omitting  to  furnish  a  pair  of  horses  or  oxen,  one 
dollar  for  each  day  ; 

4.  For  omitting  to  furnish  a  man  to  manage  the  team,  one 
dollar  for  each  day. 

^  50.  Complaints,  how  made. — It  shall  be  the  duty  of 
every  Overseer  of  Highways,  within  six  days  after  any  per- 
son so  assessed  and  notified,  shall  be  guilty  of  any  refusal  or 
neglect  for  which  a  penalty  or  fine  is  prescribed  in  this  title, 
unless  satisfactory  excuse  shall  be  rendered  to  him  for  such 
refusal  or  neglect,  to  make  complaint  on  oath,  to  one  of  the 
Justices  of  the  Peace  of  the  town. 
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Overset's  Complaint  for  Idleness,  Neglect,  ifc. 

ColTNTT,  SS  : 

A  B.,  Overseer  of  Highways  of  road  district  Pfo.  in  the  town  of  .,  in  the 
said  county,  being  sworn,  says  that  on  the  day  of  June,  18  ,  he  gave  C.  D. 
who  resides  in  said  district,  and  is  assessed  to  worlt  on  the  highways  therein, 
notice  to  appear  on  the  19th  day  of  June  aforesaid,  with  a  [state  what  kind  of 
team  or  implements  were  required,]  on  the  road,  [state  where,]  to  do  such 
work  ;  and  that  the  said  C.  D.  did  not  appear  norfumish  anyone  in  his  stead, 
[or  did  not  bring  such  team  or  implement  as  was  required,  stating  it  ;  or  when 
he  so  appeared,  was  idle  or  hindered  others  from  working — or  whatever  the 
complaint  is,]  and  has  not  paid  the  commutation  money  for  said  work,  nor  ren- 
dered a  Satisfactory  excuse  for  such  neglect.  A.  B. 

Subscribed  and  sworn  to  before  me,  June  21,  18 

Justice. 

This' section  confers  the  power  on  the  Overseers  of  judging  of  the  sufficiency 
of  the  delinquent's  excuse.  The  party  named  may  have  a  good  and  satisfac- 
tory excuse,  as  sickness,  &c.  Of  this  the  Overseer  is  judge.  If  he  should 
decide  that  the  excuse  is  not  satisfactory,  and  should  enter  the  complaint  even 
unreasonably,  he  is  not  liable  to  the  party  assessed,  unless  he  acts  maliciously, 
(1  Johns.  R.  515  ;  10  Johns.  R.  470.)  Nor  is  the  Overseer  answerable,  in  a 
private  action,  for  any  error  of  judgment  in  the  execution  of  his  trust,  (see  3 
Johns.  474.)  If  he  acts  maliciously,  it  is  otherwi.se.  (5  Johns.  E.  125.)  Com- 
plaints must  be  made  to  the  Justice  of  the  same  town.  ■ 

In  a  summary  proceeding  on  the  complaint  of  an  Overseer  of  Highways  to 
fine  a  person  assessed  to  perform  highway  labor,  for  neglect  to  attend  when 
notified,  the  question  whether  the  complainant  is  an  Overseer  of  Highways  of 
the  town,  is  a  jurisdictional  fact.  It  may  therefore,  be  controverted  when  the 
warrant  for  a  fine  is  ofifered  in  evidence  in  a  collateral  suit,  e.  g.  in  trespass  by 
a  party  fined  against  the  party  on  whose  complaint  the  fine  is  imposed. 
(Walker  vs.  Mosely,  5  Denio,  102.)  No  one  but  an  Overseer  of  Highways  can 
enter  a  complaint  under  this  section,  (§  49,)  and  one  justifying  in  trespass  for 
such  complaint  and  the  consequent  taking  of  such  person's  goods  on  the  Jus- 
ti<je's  warrant,  must  prove  as  a  part  of  his  justification,  that  he' was  such  Over- 
seer when  he  entered  the  complaint. 

^51.  Proceedings. — The  Justice  to  whom  such  complaint 
shall  be  made,  shall  forthwith  issue  a  summons  directed  to 
any  constable  of  the  town  requiring  him  to  summon  such 
delinquent  to  appear  forthwith  before  such  Justice,  at  some 
place  to  be  specified  in  the  summons,  to  show  cause  why  he 
should  not  be  fined  according  to  law  for  such  refusal  or 
neglect ;  which  summons  shall  be  served  personally,  or  by 
leaving  a  copy  at  his  personal  abode. 

Form  of  Summons. 
Town  of  Deeepield,  ss  :  * 

To  any  Constable  of  the  said  Town — Greeting : 
Whereas,  ,  Overseer  of  Highways  in  and  for  road  district  No.  4,  in 
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said  town,  has  this  day  made  complaint  on  oath  hefore  me,  the  undernamed 
Justice  of  the  Peace  of  the  said  town,  that  [here  state  the  complaint:]  You 
are  therfore  hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New 
York,  to  summon  the  said  John  Stiles  forthwith  to  appear  before  me  at  my 
ofiSce,  in  Deerfield  aforesaid,  to  show  cause  why  he  should  not  be  fined'  accord- 
ing to  law  for  the  refusal  or  neglect  in  said  complaint  alleged  against  him.  Giv- 
en under  my  hand  at  Deerfield  aforesaid,  ,  18    . 

Justice, 

Constable's  Return  on  Summons- 

The  within  summons  personally  served  on  Richard  Roe,  by  reading  the  same 
to  him,  this        day  of        ,  1857.  John  Doe,  Cmsiable. 

Ob, — ^I  have  only  served  the  within  summons  on  Richard  Roe,  within  named, 
by  leaving  a  true  copy  thereof,  this  day,  at  his  personal  abode.  June,  , 
1857.  John  Doe,  Constable. 

It  must  be  served  by  a  constable  of  the  same  town.  These  proceedings  are 
very  summary.  The  Justice  Is  authorized  to  proceed  on  the  return  of  sum- 
mons served  by  copy  ;  the  constable  should  therefore  be  careful  and  make  a  per- 
sonal service,  if  in  his  power.    (9  John.  229.) 

§  52.  If,  upon  the  return  of  such  summons,  no  sufficient 
cause  shall  be  shown  to  the  contrary,  the  Justice  shall  im- 
pose such  fine  as  is  provided  in  this  title  for  the  ofi'ence  com- 
plained of,  and  shall  forthwith  issue  a  warrant  under  his 
hand  and  seal,  directed  to  any  constable  of  the  town  where 
such  delinquent  shall  reside,  commanding  him  to  levy  such 
fine,  with  the  costs  of  their  proceedings,  of  the  goods  and 
chattels  of  such  delinquent. 

Form  of  Conviction  to  be  indorsed  on  the  Complaint. 

County,  ss  :     The  within  named        ,  having  been  duly  summoned  to 
appear  before  me,  ,  the  Justice  within  named,  to  show  cause  why  a  fine 

should  not  be  imposed  upon  him  for  the  ofi'ence  set  forth  in  the  within  com- 
plaint, and  no  sufficient  cause  having  been  shown,  pursuant  to  the  said  sum- 
mons ;  I  do,  therefore,  impose  a  fine  of  one  dollar  upon  the  said  E.  P.  for  the 
ofi'ence  set  forth  in  the  said  complaint,  together  with  dollars  for  the  costs 
of  these  proceedings. 
In  witness  whereof,  I  have  hereunto  subscribed  my  name,  the  day  of 
,18    .  CD. 

Warrant  to  Levy  Fine. 

GODHIT,  S8  : 
To  any  Constable  of  the  tovin  of        ,  in  the  said  county  : 

You  are  hereby  commanded  to  levy  of  the  goods  and  chattels  of  0.  D.  four 
dollars  and  eighteen  cents  ;  being  one  dollar  for  a  fine  imposed  by  me,  for 
[specify  the  neglect  or  misconduct,  as  set  forth  in  the  complainfrof  A.  B.,  Over- 
Beer  of  Highways  of  road  district  No.        ,  in  the  said  town  ;  and  also  three 
Oo 
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dollars  and  eighteen  cents  for  the  costs  of  the  proceedings  on  said  compliant ; 
and  bring  the  said  sum  of  money  before  me  without  delay. 

Deerfield,  June  23,  1857.  G.  H.,  Justice  of  the  Peace. 

"When  the  summons  is  returned,  the  Justice  should  allow  a  reasonable  time 
for  the  party  to  appear  and  defend  ;  and  when  it  is  returned,  served  by  copy, 
he  should  see  that  all  has  been  fair  in  the  attempt  to  serve  it.  No  adjourn- 
ment can  be  granted  ;  but  the  Justice  can  exercise  a  reasonable  discretion  in 
holding  open  the  court  for  the  appearance  of  the  delinquent,  or  to  allow  him 
to  procure  witnesses.  The  Justice  has  a  large  discretion  in  passing  upon  the 
sufSciency  of  tlie  excuse.  He  is  the  sole  judge,  and  his  decision  is  final.  No 
appeal  or  certiorari  will  lie  to  his  decision. 

By  the  former  highway  acts  the  complaint  of  the  Overseer  was  final  and  con- 
clusive, and  the  Justice  had  no  discretion,  and  acted  merely  as  a  ministerial 
officer.    (See  9  Johns.  E.  229 ;  3  Johns.  R.  474  ;  2  Caine,  179.) 

By  the  act  or  1784,  §  7,  the  Overseer  was  authorized  to  impose  the  fine  and 
issue  the  warrant.  The  revision  of  the  act  in  1801,  required  the  Overseer  to 
make  complaint  to  a  Justice  of  the  Peace  who  proceeded  ex  parte,  and  acted 
ministerially  in  enforcing  the  penalty.  The  act  of  1813  required  a  summons 
substantially  as  is  now  required  by  the  act. 

The  proceeding  is  necessarily  summary.  It  must  be  had  before  a  Justice 
of  the  Peace  as  Justice,  and  not  before  a  Justices'  Court.  (Rice  vs.  Milks,  7 
Barb.  337.)  The  Overseer  can  judge  who  is  in  default,  and-  demand  the  war- 
rant, and  although  the  complaint  is  unjust,  no  action  can  lie  against  the  Jus- 
tice.   (See  form  for  Warrant.) 

^  53.  Proceedings. — The  constable  to  whom  such  war- 
rant shall  be  directed,  shall  forthwith  collect  the  moneys 
therein  mentioned.  He  shall  pay  the  fine,  when  collected 
to  the  Justice  who  issued  the  warrant,  who  is  hereby  re- 
quired to  pay  the  same  to  the  Overseer  who  entered  the  com- 
plaint, and  to  be  by  him  expended  in  improving  the  roads 
and  bridges  in  the  district  of  which  he  is  Overseer, 

It  is  questionable  whether  any  property  is  exempt  from  a  levy  under  this 
warrant.  The  exemption  is  "  under  any  execution"  in  the  Justice's  act,  and 
the  same  words  were  used  in  reference  to  executions  issued  out  of  courts  of 
record.  (2  R.  S.  867,  §  22.)  There  has  been  no  judicial  exposition  of  the 
subject.    We  think,  however,  that  the  exemption  does  not  apply  to  this  case. 

^  54.  Penalties  to  be  set  off. — Eveiy  penalty  collected  for 
a  refusal  or  neglect  to  appear  and  work  on  the  highways, 
shall  be  set  off  against  the  assessment  upon  which  it  was 
founded,  estimating  every  dollar  collected  as  a  satisfaction 
for  one  day's  work. 

^  55.  Excuses. — ^The  acceptance  by  an  Overseer  of  any 
excuse  for  rpfusal  or  neglect,  shall  not  in  any  case,  exempt 
the  person  excused  from  commuting  for  or  working  the 
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whole  number  of  days  for  which  he  shall  have  been  assessed 

during  the  year. 

If  the  Overseer,  by  excusing  the  person,  could  release  him  from  the  tax, 
he  might  defeat  the  object  of  the  tax,  by  favoritism,  releasing  those  whom 
he  pleases  from  performing  any  highway  labor  at  all. 

§  56.  Proceedings  to  collect  non-resident  labor  unpaid. — 
Every  Overseer  of  Highways  shall,  on  or  before,  the  first 
day  of  October  in  each  year,  make  out  and  deliver  to  the 
Supervisor  of  his  town  a  list  of  all  resident  landholders  re- 
siding in  his  district  who  have  not  worked  out  their  high- 
way assessment  or  commuted  for  the  same,  with  the  num- 
ber of  days  not  worked  or  commuted  for  by  each  resident 
of  his  district,  charging  for  each  day  in  such  list  at  the  rate 
of  one  dollar  and  fifty  cents  per  day,  and  also  a  list  of  all 
the  lands  of  non-residents  and  of  persons  unknown,  which 
were  assessed  on  his  warrant  by  the  Commissioner  of  High- 
ways, or  added  by  him  according  to  law,  on  which  the  labor 
assessed  has  not  been  performed  or  commuted  for,  and  the 
number  of  days  labor  unpaid  by  each,  charging  for  the  same 
at  the  rate  of  one  dollar  and  fifty  cents  per  day,  Which  list 
shall  be  accompanied  by  the  affidavit  of  the  Overseer,  duly 
certified,  that  he  has  given  the  notice  required  by  the  32d, 
33d  and  34th  sections  of  this  title,  and  that  the  labor  for 
which  such  residents  and  such  lands  is  returned  has  not  been 
performed  or  commuted. 

Overseeer's  Retvm  to  Svpervtaor. 
To  the  Supervisor  of  the  town  of  ,  county  of  ,  N.  Y. : 

The  following  is  a  list  of  all  the  resident  landholders  residing  in  Road  Dia-  •■ 
trict  No.  ,  in  the  town  of  ,  county  of  ,  who  have  not  worked 

out  their  highway  assessment  or  commuted  for  the  same,  with  the  number  of 
days  not  worked  or  commuted  for  by  each,  at  one  dollar  and  fifty  cents  per 
day  ;  and  also  a  list  of  all  the  lands  of  non-residents  and  of  persons  unknown, 
which  were  assessed  on  my  warrant  by  the  Commissioner  of  Highways,  or 
added  by  me  according  to  law,  on  which  the  labor  assessed  has  not  been  per- 
formed or  commuted  for,  and  the  number  of  days  labor  unpaid  by  each,  charg- 
ing for  each  at  the  rate  of  one  dollar  and  flfy  cents  per  day : 

Owner's  Names.  |  Description  of  Lands.  |  Assessed  Value.  |  No.  Days.  |  Am't. 

i  \  i         i 

Affidavit  on  sucA  List. 

COVHTY,  88  : 

being  duly  sworn,  says  that  he  is  Overseer  of  High- 
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ways  of  Road  District  No.        ,  in  the  town  of  ,  in  the  county  of  ' 

and  that  he  has  given  the  notices  required  by  the  32d,  33d,  and  34th  sections 
of  title  1,  chap.  16,  of  part  first,  of  the  Revised  Stiitutes,  and  that  the  labor 
for  which  such  residents  and  such  land  is  returned,  has  not  been  .performed 
or  commuted. 
Subscribed  and  sworn  to  before  me,  this        day  of       ,  18    • 

Juttice  of  the  Peace. 

§  57.  Proceedings,  &c. — If  any  Overseer  shall  refuse  or 
neglect  to  deliver  such  list  to  the  Supervisor,  as  provided  in 
the  last  preceding  section,  or  shall  refuse  or  neglect  to  make 
the  affidavit  as  therein  directed,  he  shall,  for  every  such 
offence,  forfeit  the  sum  of  five  dollars,  and  also  the  amount 
of  tax  or  taxes  for  labor  remaining  unpaid,  at  the  rate  of 
sixty-two  and  a  half  cents  for  each  day  ;  to  be  recovered  by 
the  Commissioners  of  Highways  of  the  town,  and  to  be  ap- 
plied by  them  in  making  and  improving  the  roads  and  bridges 
in  such  town. 

%  58.  It  shall  be  the  duty  of  the  Supervisors  of  the  sev- 
eral towns,  to  receive  the  lists  of  the  Overseers  of  High- 
ways, when  delivered  pursuant  to  the  preceding  57th  sec- 
tion, and-  to  lay  the  same  before  the  Board  of  Supervivors 
of  the  county. 

§  59.  It  shall  be  the  duty  of  such  Board,  at  their  next 
meeting,  to  cause  the  amount  of  such  arrearages  of  labor, 
(estimating  a  day's  labor  at  sixty-two  and  a  half  cents,)  to 
be  levied  on  the  lands  so  returned,  and  to  be  collected  in 
the  same  manner  that  the  contingent  charges  of  the  county 
are  levied  and  collected,  and  to  order  the  same  when  col- 
lected, to  be  paid  over  to  the  Commissioners  of  Highways 
of  the  town,  to  be  by  them  applied  to  the  construction  and 
improvement  of  the  roads  and  bridges  in  the  district,  for 
whose  benefit  the  labor  was  originally  assessed. 

§  60.  Annual  Return  of  Overseers. — Every  Overseer  of 
Highways  shall,  on  the  second  Tuesday  next  preceding  the 
time  of  holding  the  annual  town  meeting  in  his  town,  with 
the  year  for  which  he  is  elected  or  appointed,  render  to  one 
of  the  Commissioners  of  Highways  of  the  town,  an  account 
in  writing,  verified  by  his  oath,  (which  the  Commissioners 
of  Highways  are  authorized  to  administer,  i)  and  containing : 

1  Laws  of  1883, 149. 
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1.  The  names  of  all  persons  assessed  to  work  on  the  high- 
ways, in  the  district  in  which  he  is  Overseer ; 

2.  The  names  of  all  those  who  have  actually  worked  on 
the  highways,  with  the  number  of  days  they  have  so 
worked  j 

3.  The  names  of  all  those  who  have  been  fined,  and  the 
sums  in  which  they  have  been  fined  ; 

4.  The  names  of  all  those  who  have  commuted,  and  the 
manner  in  which  the  moneys  arising  from  fines  and  commu- 
tations have  been  expended  by  him  ; 

5.  A  list  of  lands  which  he  has  returned  to  the  Supervisor 

for  non-payment  of  taxes,  and  the  amount  of  tax  on  each 

tract  of  land  so  returned. 

It  shall  be  the  duty  of  each  hoard  of  Supervisors  at  their  annual  meeting  in 
each  year  to  cause  the  amount  of  such  arrearages  for  highway  labor  returned 
to  them  severally,  as  provided  in  the  preceding  section,  estimating  each  day's 
labor  at  one  dollar  and  fifty  cents  a  day,  to  be  levied  on  the  lands  of  all  resi- 
dents and  non-residents  returned  as  aforesaid,  as  returned  by  the  assessors  of 
the  several  towns,  and  to  be  collected  in  the  same  manner  that  the  contin- 
gent charges  of  the  county  are  levied  and  collected,  and  to  order  the  same, 
when  collected,  to  be  paid  over  to  the  Commissioners  of  Highways  of  the 
towns  respectively,  to  be  by  them  applied  to  the  constructioii,  repair  and  im- 
provement of  the  roads  and  bridges  in  the  district  in  which  the  labor  was 
originally  assessed.    (Laws  of  1870,  ch.  461,  §  60  as  amended.) 

^61.  To  pay  over  Moneys. — Every  such  Overseer  shall 
also  then  and  there  pay  to  the  Commissioners,  all  moneys 
remaining  in  his  hands  unexpended,  to  be  applied  by  the 
Commissioners  in  making  and  improving  the  roads  and 
bridges  in  the  town,  in  such  manner  as  they  shall  direct. 

§62.  Penalty,  how  Oollected. — If  any  Overseer  shall 
refuse  or  neglect  to  render  such  account,  or  having  rendered 
the  same,  he  shall  refuse  or  neglect  to  pay  any  balance  which 
may  then  be  due  from  him,  he  shall  for  every  such  offence 
forfeit  the  sum  of  five  dollars,  to  be  recovered,  with  the 
balance  of  moneys  remaining  in  his  hands,  by  the  Commis- 
sioners of  Highways  of  the  town,  and  to  be  applied  in  mak- 
ing and  improving  the  roads  and  bridges.  It  shall  be  the 
duty  of  the  Commissioners  of  Highways  to  prosecute  for 
such  penalty  in  every  instance  in  which  no  return  is  made. 

§  63.  Re-assessment  in  case  of  neglect.  — Whenever  it 
shall  appear  from  the  annual  return  of  any  Overseer  of 
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Highways,  made  in  pursuance  of  the  fifty-first  section  of 
the  sixteenth  Chapter  of  Title  first  of  the  first  part  of  the 
Eevised  Statutes,  that  any  person  who  was  assessed  to  work 
on  the  highways,  (other  than  non-residents,)  has  neglected 
to  work  the  whole  number  of  days  to  him  assessed,  and  has 
not  commuted  for,  or  otherwise  satisfied  such  deficiency, 
then  it  shall  be  the  duty  of  the  Commissioners  of  Highways 
to  reassess  such  deficiency  to  the  person  so  delinquent,  at 
the  next  assessment  of  work  for  highway  purposes,  and  to 
add  to  it  his  annual  assessment.  (Laws  1832,  ch.  107,  §  2.) 
§  64.  Overseers. — Such  reassessment  shall  not  exonerate 
any  Overseer  of  Highways  from  any  penalty  which  he  may 
have  incurred  under  the  sixteenth  section  of  the  last  afore- 
said chapter.     (Same  chapter,  \  3.) 

As  a  corporation,  a  town  has  nothing  to  do  with,  and  no  interest  ;  the  high- 
ways within  its  limits,  in  the  title  to  the  soil  of  the  highways  is  in  indviduals. 
The  roads  are  not  the  property  of  the  town,  nor  is  the  town  responsible  for 
their  condition  or  their  repair.     (22  Barb.  634,  646  ;  8  Barb.  645.) 

Of  the  Obstructimis  of  Highways  and  Encroachments  thereon. 

\  123.  Penalty  for  obstructing. — Whoever  shall  obstruct 
any  highway,  or  shall  fill  up  or  place  any  obstruction  in  any 
ditch  constructed  for  draining  the  water  from  any  highway, 
shall  forfeit  for  every  such  offense  the  sum  of  five  dollars. 

Obstruction. — Any  thing  that  impairs  or  impedes  the  exercise  of  the  public 
right  to  travel  upon  a  public  highway  is  a  nuisance.  (1  Hawk.  P.  C.  Book  1, 
76,  §  48.) 

These  are  principally  laying  stone,  wood,  timber,  or  other  things  in  or 
across  the  highway :  by  digging  ditches,  or  otherwise  injuring  the  surface  of 
the  road  ;  by  building  fences,  walls,  or  building  into  or  across  the  highway, 
and  a  great  variety  of  ways  which  it  is  unnecessary  to  repeat. 

Any  obstruction  of  a  highway  for  an  unreasonable  length  of  time,  although 
in  the  prosecution  of  a  lawful  business,  as  in  the  loading  or  unloading  wagons 
or  drays,  or  by  stages  waiting  and  soliciting  for  passengers,  is  indictable  as  a 
public  nuisance,  although  room  enough  might  still  be  left  for  the  accommoda- 
tion of  the  public  on  the  opposite  side  of  the  street.  The  public  are  entitled 
to  the  use  and  enjoyment  of  the  whole  of  the  highway,  and  no  individual  can 
appropriate  a  portion  of  it  to  his  own  exclusive  use.  and  shield  himself  from 
responsibility  by  saying  that  enough  is  still  left  for  the  accommodation  of 
others.  (Hart  vs.  Mayor  of  Albany,  9  Wend.  571;  6  East.  427;  3  Camp.  224, 
229.) 

There  are  three  ways  for  removing  obstructions  or  punishing  the  offender: 
1.  By  indictment;  2.  Suing  for  penalty;  and  3.  Abating  it  as  a  nuisance.  And 
in  addition  to  these  remedies  the  party  injured  may  have  an  action  on  the 
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case  against  the  person  who  interrupted  the  highway,  whereby  special  dam- 
ages are  sustained  by  him. 

Indictment. — Any  unauthorized  obstructions  of  a  highway  to  the  annoyance 
of  the  public,  is  iin  indictable  offense.  (Russell  on  Crimes,  463;  3  Camp.  227; 
Wetmore  vs.  Tracy,  14  Wend.  250,  and  cases  there  referred  to.)  All  injuries 
to  the  highway,  as  by  digging  a  ditch  or  building  a  fence  across  it ;  or  laying 
logs  or  timber  on  it;  or  any  other  acts  which  render  it  less  commodious  to 
the  citizens,  are  nuisances  at  common  law.  (1  Hawk.  P.  C,  ch.  76,  §  144; 
EusseU46l.) 

Penalty. — Debt  is  the  proper  form  of  action  for  penalty.  (Cowen's  Tr.  p. 
42.)  The  Commissioners  must  sue  in  their  names,  adding  their  title.  (Com- 
missioners of  Cortlandville  vs.  Peck,  5  Hill,  213.) 

A  plea  of  title  is  no  bar  to  an  action  under  this  section.  (Parker  vs.  Van 
Houton,  7  Wend.  145,  also  Fleet  vs.  Young,  7  Wend.  291.) 

While  the  law  gives  redress  for  any  injury  to  a  private  way,  an  action  for 
obstructing  one  which  is  public  will  only  lie,  where  special  damages  have  been 
sustained.  (Lansing  vs.  Wiswall,  5  Denio,  213;  1  Ch.  PI.  ed.  1837;  Woolr. 
on  Ways,  52-54;  Lansing  vs.  Smith,  8  Cowen,  156.) 

In  this  suit  special  damages  must  be  alleged  and  proved.     (5  Denio,  213.) 

An  individual  may  sue  for  an  obstruction  to  a  public  highway  when  special 
damages  have  resulted  to  him;  as  where  he  has  expended  money  in  removing 
obstructions  so  that  he  could  travel  on  the  road.     (Ibid.) 

The  statute  providing  for  the  removal  of  fences  encroaching  on  highways, 
has  riot  taken  away  the  common  law  remedies  of  abatement  by  individuals  and 
indictments.     (Wetmore  vs.  Tracy,  14  Wend.  250.) 

Twenty  years'  uninterrupted  and  unqualified  enjoyment  of  a  way  across  the 
lands  of  another,  is  decisive  evidence  of  the  grant  of  a  right  of  way.  (Lan- 
sing vs.  Wiswall,  5  Denio,  213. 

§  124.  Fences,  when  and  how  to  be  removed. — In  every 
case  where  a  highway  shall  have  been  laid  out,  or  ascer- 
tained, described  and  entered  of  record  in  the  town  clerk's 
office,  and  the  same  has  been  or  shall  be  encroached  upon 
by  fences  erected  by  any  occupant  of  the  laud,  through  or 
by  which  such  highway  runs,  the  Commissioners  of  High- 
ways of  the  town  shall,  if  in  their  opinion  it  be  deemed 
necessary,  order  such  fences  to  be  removed,  so  that  such 
highway  may  be  of  the  breadth  originally  intended.  The 
Commissioners  making  the  order  shall  cause  the  same  to  be 
reduced  to  writing  and  signed.  They  shall  also  give  notice 
in  writing  to  the  occupant  of  the  land  to  remove  fences 
within  sixty  days.  Every  such  order  and  notice  shall  spe- 
cify the  breadth  of  the  road  originally  intended,  the  extent 
of  the  encroachment  and  the  place  or  places  in  which  the 
same  shall  be.  (Sess.  Laws  1870,  ch.  125,  §  1.) 
No  person  shall  be  required  to  remove  any  fence  under  the  preceding  pro- 
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vision,  except  between  the  first  day  of  April  and  the  first  day  of  November 
in  any  year.    (1  E.  S.  522,  §  103.) 

Commissioners'  Order  to  Remove  Encroachment. 

Whereas,  a  highway  was  laid  out  in  the  town  of  ,  in  the  county  of  , 
on  the  day  of  j  18  ,  by  the  Commissioners  of  Highways  of  the  said 
town,  [or  by  ,  and  ,  or  referees,  &c.,  as  the  fact  is,]  beginning,  [insert 
description  as  in  the  order,  including  a  statement  of  the  width  of  the  road,] 
which  road  is  encroached  upon  by  the  fence  of  ,  to  the  extent  of  [state 

how  much]  on  the  north  side  [describe  where.] 

Now,  therefore,  we,   the  Commissioners  of  Highways  of  the  said  town, 
[state  the  attendance  of,  or  notice  to,  all  the  commissioners,  unless  they  all 
sign  the  order,]  do  hereby  order  that  such  fence  be  removed,  so  that  such 
highway  may  be  of  the  breadth  originally  intended. 
July  16,  1857.  E.  G. 

H.  B. 

N.  E. 

Commissioners  of  Highways. 

Notice  to  Hemove  Encroachment. 
To  Mr. 

Sir — ^Please  take  notice  that  an  order,  of  which  the  annexed  is  a  copy,  has 
been  duly  made  by  the  Commissioners  of  the  town  of  ,  in  the  cpunty 

of  ,  and  that  you  are  hereby  required  to  jemove  the  fence  therein  speci- 

fied, as  encroaching  upon  the  highway,  within  sixty  days  after  service  hereof. 
July  16,  1857.  E.  G. 

H.  B. 
N.  B. 
Commissioners  of  Highways. 

The  extent  of  the  encroachment  must  be  given  with  precision  in  the  notice 
and  order.  In  Mott  vs.  Commissioners  of  Eush,  (2  Hill,  472,)  it  was  held 
that  an  order  and  notice  describing  the  encroachments  of  "  the  average  width 
of  one  rod  or  upwards,"  was  insufficient.  "  The  statute,"  says  the  court,  "  is 
very  explicit,  and  for  a  very  obvious  reason,  viz. ;  to  enable  the  party,  if  he 
see  fit,  to  comply  with  the  order  at  once."  The  description  should  be  full 
and  precise,  so  as  to  fix  the  place  and  extent  of  the  encroachment  beyond  all 
doubt  or  embarrassment  to  the  occupant,  for  a  heavy  penalty  is  annexed  in 
case  of  refusal  to  comply.  A  notice  directing  the  removal  of  the  fence,  "  so 
that  the  highway  might  be  of  the  width  originally  intended,"  is  not  good  under 
this  section. 

In  order  to  perform  their  duties  under  this  section,  the  Commissioners  must 
meet  and  deliberate  together  on  the  subject  of  the  alleged  encroachment,  and 
a  majority  may  make  the  ordfer.     (Spicer  vs.  Slade,  9  John.  E.  359.) 

Where  a  public  highway  originally  laid  out  six  rods  in  width,  was  fenced 
only  four  rods  wide,  and  had  been  used  as  thus  fenced  for  thirty  years,  and 
there  was  no  evidence  that  the  public  had  suffered  any  annoyance  or  incon- 
venience from  the  fence,  it  was  decided  that  the  fence  was  a  public  nuisance 
which  could  be  abated  by  the  Commissioners  of  Highways.  (Peckham  vs. 
Henderson,  27  Barb.,  207.) 

Also,  it  was  decided  in  that  case  that  the  Commissioners  had  no  right  to 
enter  upon  the  premises  of  the  person  through  whose  lands  the  road  was  laid 
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out  and  remove  the  fences  so  as  to  make  the  road  six  rods  wide;  without 
taking  proper  measures  to  have  his  damages  appraised. 

TJnder  such  circumstances  the  land  owner  cannot  be  disturbed  in  his  posses- 
sion without  making  him  a  just  compensation. 

Where  a  simple  encroachment,  not  constituting  a  public  nuisance,  has  ex- 
isted in  a  highway,  for  twenty  years,  the  premises  taken  by  the  encroachment 
ceases  to  be  a  part  of  the  highway;  and  the  jury  should  find  ttat  there  is  no 
encroachment.     (lb.) 

As  action  under  this  section  can  only  be  had  where  a  road  has  been  laid 
out,  it  frequently  becomes  an  important  question — was  the  highway  laid  out 
in  the  meaning  of  this  section. 

That  question  arose  in  the  case  of  Tucker  vs.  Rankin,  (15  Barb.,  471.) 

The  fact  that  but  two  Commissioners  were  present  when  the  road  was  sur- 
veyed and  signed  the  survey,  is  not  of  itself  a  fatal  objection  to  the  validity 
of  their  acts.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
that  the  third  Commissioner  met  and  consulted  with  them  in  reference  to  their 
proceedings,  at  or  before  the  paper  was  signed. 

'    The  court  overruled  the  case  of  Fitch  vs.  Commissioners,  &c.,  of  Cortland, 
(22  Wend.,  132.) 

The  decision  in  case  of  Tucker  vs.  Rankin,  was  also  overruled  in  27  Barb., 
94,  and  case  in  22  Wend.,  132,  approved;  and  it  was  also  decided  that  parol 
proof  could  not  be  given  to  show  that  in  fact  the  third  Commissioner  was  no- 
tified and  attended  and  took  part  in  the  proceedings  to  lay  out  the  road. 

^  125.  Penalty,  and  expense  of  removal. — If  such  remo- 
val shall  not  be  made  within  sixty  days  after  the  service  of. 
such  notice,  the  occupant  to  whom  the  notice  shall  be  given, 
shall  forfeit  the  sum  of  fifty  cents  for  every  day,  after  the 
expiration  of  that  time,  for  which  such  fences  shall  continue 
unremoved.  And  the  Commissioners  of  Highways  may 
remove  or  cause  to  be  removed  such  encroachment,  and  the 
occupant  of  the  preinises  shall  pay  to  the  Commissioners  of 
Highways  all  reasonable  charges  therefor,  to  be  collected  in 
the  manner  provided  in  the  forty-fifth  section  of  said  title. 
(Amended  by  §  1,  of  ch.  300,  of  1845.) 

This  section,  authorizing  Commissioners  to  order  the  removal  of  fences,  by 
the  erection  of  which  highways  have  been  encroached  upon,  does  not  abrogate 
the  common  law  remedy  of  abatement  of  nuisance  by  the  mere  act  of  indi- 
viduals, or  abolish  the  remedy  by  indictment;  the  remedy  given  by  this  sec- 
tion is  cumulative.     (Wetmore  vs.  Tracy,  14  Wend.  250.) 

§  126.  Proceedings,  if  encroachment  be  denied. — If  the 
occupant  to  whom  notice  is  given,  shall,  within  five  days, 
deny  such  encroachment,  the  Commissioners,  or  some  one 
of  them,  shall  apply  to  any  Justice  of  the  Peace  of  the 
county,  for  a  precept  directed  to  any  constable  of  the  town, 
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to  summon  twelve  freeholders  thereof,  to  meet  at  a  certain 
day  and  place  to  be  specified  in  such  precept,  and  not  less 
than  four  days  after  the  issuing  thereof,  to  inquire  into  the 
premises.  The  constable  to  whom  such  precept  shall  be 
directed,  shall  give  at  least  three  days'  notice  to  the  Com- 
missioners of  Highways  of  the  town,  and  to  the  occupant 
of  the  land,  of  the  time  and  place  at  which  such  freeholders 
are  to  meet.     (Amended  by  ^  2  of  the  same  chapter.) 

§  1 .  The  Justice  who  has  issued  the  precept  to  such  party  shall  preside  at  the 
trial  in  the  same  manner  as  upon  trial  of  an  issue  joined  in  a  civil  action  com- 
menced before  him.  Six  of  the  jurors  summoned  shall  be  drawn  and  em- 
panneled  Ir)  the  same  manner  as  upon  trial  by  jury  in  civil  action  before  him. 
And  he  shall  have  the  power  and  it  shall  be  his  duty  to  decide  as  to  the  com- 
petency of  jurors,  the  competency  and  admissibility  of  evidence,  and  all  other 
questions  which  may  arise  before  him  in  the  same  manner,  and  with  the  like 
effect  as  upon  a  jury  trial  in  civil  actions  before  him.  (The  Justice  should 
not  annex  to  the  precept  the  list  of  jurors  to  be  summoned.  2  Hill,  472.) 
And  such  Justice  shall  adjust  and  determine  the  costs  of  such  inquiry,  and  in 
case  the  jury  shall  find  an  encroachment,  he  shall  render  and  docket  a  judg- 
ment, to  that  effect  and  for  such  costs  against  the  person  or  persons  who  shall 
have  denied  such  encroachment;  in  case  the  jury  find  no  encroachment,  he 
shall  render  and  docket  a  judgment  to  that  effect  against  the  Commissioner  or 
Commissioners  prosecuting  the  proceedings,  and  also  for  such  costs,  together 
with  the  damages,  if  any,  which  may  have  been  fixed  by  the  jury,  and  pay- 
ment thereof  shall  be  enforced  by  such  Justice  as  in  other  cases  of  judgments 
rendered  by  him.    (Sess.  Laws  1862,  ch.  243.) 

§  2.  The  person  or  party  against  whom  such  judgment  shall  be  rendered 
may,  within  sixty  days  after  filing  the  certificate  of  the  jury,  appeal  from  the 
finding  and  judgment,  to  the  county  court  of  the  same  county  such  appeal 
shall  be  made  by  the  service,  within  twenty  days  after  the  docketing  of  said 
judgment  of  notice  of  appeal,  upon  the  Justice  and  upon  the  successful  party 
or  parties,  or  one  of  them,  stating  the  grounds  of  such  appeal.  It  shall  be 
the  duty  of  such  Justice,  in  his  return  to  such  appeal,  to  embrace  copies  of 
all  the  papers  made  and  served  in  the  proceedings  prior  to  issuing  the  pre- 
cept for  such  jury  and  all  the  evidence  and  proceedings  before  him,  together 
with  the  finding  of  the  jury  and  judgment  entered  thereon  All  the  pro- 
visions of  title  11,  chapters  3d  and  5th  of  the  Code  of  Procedure  are  hereby 
extended  to  such  appeals  so  far  as  the  same  are  applicable  thereto. 

§  3.  In  case  the  decision  of  the  jury  finding  an  encroachment  shall  be 
affirmed  by  the  appellate  court,  such  court  in  addition  to  the  costs  now  al- 
lowed by  law,  may  in  its  discretion  order  judgment  against  the  appellant,  for 
the  penalties  provided  by  section  104  of  article  1,  title  I,  chap.  16,  part  1st 
of  the  Revised  Statutes  aforesaid,  for  such  period  as  shall  intervene  between 
the  time  fixed  for  the  removal  of  fences  as  provided  by  section  107  of  said 
article,  title  and  chapter  and  the  decision  of  such  appeal,  and  in  case  of  the 
continued  neglect  or  refusal  of  the  occupant,  after  judgment,  to  make  such 
removal,  the  court  rendering  judgment  may,  by  order  from  time  to  time, 
enforce  the  additional  penalties  incurred,  or  may  provide  for  the  removal  of 
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such  fences,  at  the  expense  of  the  occupant,  payment  of  such  expense  to  be 
enforced  by  order.  Such  applications  to  be  made  according  to  the  usual  prac- 
tice ot  the  court. 

Denial  of  Encroachment. 
To  the  Commissioners  of  Highways  of  the  town  of  : 

Take  notice,  that  I  deny  the  encroachment  upon  the  highway  leading  from 
to  ,  mentioned  and  described  in  your  notice,  dated  the 

day  of  18     ,  and  the  copy  of  an  order  thereto  annexed. 

Dated  the  day  of  ,  18    .  A.  B, 

Where  Commissioners  of  Highways  serve  an  order  upon  a  person,  directing 
him  to  remove  an  encroachment  on  the  highway,  and  such  person  denies  the 
encroachment;  his  denial  ought  to  be  in  writing,  as  decided  in  this  case. 
(Lane  vs.  Gary  and  others,  19  Barb.  537;  15  Wend.  429.) 

[The  Court  afterward  decided,  it  was  not  absolutely  necessary  that  the 
denial  should  be  in  writing,  but  it  is  more  safe  always  to  have  it  in  writing.] 

AniHOB. 

The  Justice  should  not  annex  to  the  precept  the  list  of  jurors  to  be  sum- 
moned. If  he  should  do  so,  however,  the  objection  should  be  made  at  the 
time,  or  it  will  be  deemed  to  have  been  waived.  (Mott  vs.  Commissioners  of 
Rush,  2  HiU,  473;  11  Pick.  R.  269.) 

One  Commissioner  can  enter  the  complaint.  (Bronson  vs.  Mann,  13  John. 
E.  460.) 

^  127.  On  the  day  specified  in  the  precept,  the  jury  so 
summoDed,  shall  be  sworn  by  such  Justice  well  and  truly 
to  inquire  whether  any  such  encroachment  has  been  made, 
and  by  whom.  Such  witnesses  as  may  be  produced  by 
either  party  shall  also  be  sworn  by  such  Justice  ;  and  the 
jury  shall  hear  the  proofs  and  allegations  which  may  be 
produced  and  submitted. 

Summons  to  freeholders  in  case  of  Encroachment. 

Oneida  Counit,  ss. 
To  any  constable  of  the  town  of  ,  in  the  said  county : 

You  are  hereby  commanded  to  summon  twelve  freeholders  of  said  town  to 
meet  on  the  day  of  ,  at  the  dwelling  house  of  ,  in  said 

town,  to  inquire  into  the  matter  of  an  alleged  encroachment  upon  (he  high- 
way in  said  town,  leading  from  [here  describe  the  place  and  the  alleged  en- 
croachment, as  in  the  order,]  and  you  are  to  give  at  least  three  days'  notice 
to  the  Commissioners  of  Highways  of  said  town,  and  to  ,  of  the  time 

and  place  at  which  such  freeholders  are  to  meet. 

J.  W.,  Justice  of  the  Peace. 

Dated  ,  June  ,  1857. 

Oath  to  Jury. 

Ton,  and  each  of  you,  do  solemnly  swear,  that  you  will  well  and  truly  in- 
quire whether  any  encroachment  has  been  made,  and  by  whom,  on  the  high- 
way now  in  question. 
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Oath  to  Witness. 

Tou  do  swear  that  the  evidence  you  shall  give,  in  relation  to  the  encroach- 
ment on  the  highway  now  in  question,  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth. 

InPugsley  vs.  Anderson,  3  Wend.  470,  the  court  decided  under  this  sec- 
tion, that  the  Justice,  after  issuing  the  precept  for  summoning  the  jury,  had 
no  duty  to  perform  on  the  inquiry,  except  to  swear  the  jury  and  the  wit- 
nesses, but  by  the  statute  of  1862  he  is  to  preside  at  the  hearing  before  the 
jury  in  the  same  manner  as  upon  a  trial  in  a  civil  action  before  him. 

If  the  jury  should  disagree,  they  may  be  discharged ,  and  the  Justice  can 
issue  a  new  precept  and  another  jury  be  summoned;  so  on  until  a  jury  do  agree. 
(Fitch  vs.  Commissioners  of  Kirkland,  22  Wend.  132;  2  R.  S.  554,  §  26,  where 
the  general  rule  is  laid  down.) 

§  528.  Ve!rdict,  how  enforced. — If  the  jury  find  that  any 
encroachment  has  been  made,  they  shall  make  and  subscribe 
a  certificate  in  writing,  stating  the  particulars  Of  such  en- 
croachment, and  by  whom  made ;  which  shall  be  filed  in  the 
office  of  the  town  clerk.  The  occupant  of  the  land,  whether 
such  encroachment  shall  have  been,  made  by  him  or  by  any 
former  occupant,  shall  remove  his  fences  within  sixty  days 
after  the  filing  of  such  certificate,  under  the  penalty  pro- 
vided in  the  one  hundred  and  fourth  section  of  this  title. 

Certificate  of  Jwry. 
Oneida  Codnty,  ss  : 

The  undersigned,  freeholders  of  the  town  of  ,  in  said  county,  having 

met  on  the  day  of  the  date  hereof,  at  the  dwelling  house  of  ,  in  said 

town,  pursuant  to  a  summons  from  ,  fisq.,  a  Justice  of  the  Peace  of  the 

said  coiinty,  to  inquire  into  the  matter  of  an  alleged  encroachment  on  the 
highway,  in  said  town,  specified  in  an  order  of  the  Commissioners  of  High- 
ways of  said  town,  dated  ,  18  ,  a  copy  whereof  is  hereto  annexed, 
having  been  duly  sworn,  and  having  heard  the  proofs  and  allegations  which 
were  submitted,  do  certify  that  an  encroachment  on  the  said  highway  has 
been  made,  and  that  the  same  was  made  by  ,  the  present  occupant,  [or 
by  Samuel  Smith,  a  former  occupant.] 

And  the  particulars  of  such  encroachment  are  as  follows,  viz  :   [here  des-  ■• 
cribe  the  encroachment,  with  certainty  as  to  its  location  and  extent.] 

To  be  signed  by  the  freeholders. 

Dated  ,  June  20, 18    . 

When  no  Encroachment  is  Fomid. 

Then  add — "  That  no  such  encroachment  has  been  made  on  the  public  high- 
way, and  we  have  ascertained  and  do  certify  the  damages  of  J.  R.,  the  occu- 
pant of  the  land  through  [or  by]  whose  lands  said  highway  runs,  by  reason 
of  the  said  Commissioners'  proceedings  against  him  to  be  dollars." 

Where  a  Justice  of  the  Peace,  upon  the  application  of  Commissioners  of 
Highways,  issues  a  precept  to  summon  twelve  freeholders  for  the  purpose  of 
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inquiring  into  an  alleged  encroachment,  and  the  jury  find  that  the  persons 
complained  of  have  encroached  upon  the  highway,  and  make  their  certificate 
accordingly,  the  Justice  possesses  all  needful  authority  to  decide  upon  the 
amount  of  the  costs  of  the  inquiry,  as  necessary  to  issue  the  warrant  for  the 
collection  of  those  costs,  and  in  doing  so  acts  judicially.  (Voorhees  vs.  Mar- 
tin, 12  Barb.  508;  3  Denio,  117.) 

This  certificate  is  conclusive  in  favor  of  the  person  complained  of,  and  may 
be  used  as  a  bar  to  subsequent  proceedings  for  the  alleged  encroachment. 
The  party  interested  should  see  that  the  certificate  is  regularly  made  out, 
signed  and  filed,  for  his  future  protection. 

The  certificate  should  be  very  particular ;  it  is  intended  as  a  guide  to  the 
party  who  is  convicted  of  the  encroachment.  In  removing  it,  he  is  to  con- 
form to  the  certificate,  which  must,  in  the  words  of  the  statute,  "  state  the 
particulars  of  the  encroachment."  (Fitch  vs.  Commissioners  of  Kirkland, 
22  Wend.  132;  Mott  vs.  Commissioners  of  Bush,  2  Hill,  472.) 

The  breadth  of  the  road  originally  intended,  and  the  extent  of  the 
encroachment  by  the  party  upon  that  breadth,  and  the  place  or  places  where, 
ought  to  be  specially  stated,  so  that  the  party  may  be  able  to  obey  the  order, 
and  know  when  he  has  performed  his  duty.  (Spicer  vs.  Slade,  9  Johns.  R. 
859.) 

In  an  action  brought  to  recover  the  penalty,  this  certificate  of  the  finding 
of  the  jury  is  conclusive  evidence  of  the  existence  of  such  encroachment. 
(Bronson  vs.  Mann,  13  Johns.  R.  460;  Fleet  vs.  Young,  7  Wend.  291;  Pugs- 
ley  vs.  Anderson,  3  Wend.  468.) 

The  certificate  partakes  of  a  judicial  character.  (Cowen  &  Hill's  Notes, 
1051.) 

Execution  for  Collection  of  Costs. 
Oneida  County,  ss  : 
To  any  Constable  of  the  town  of  ,  In  the  said  county  : 

You  are  hereby  commanded  to  levy  of  the  goods  and  chattels  of  John 
Jones,  of  the  said  town,  the  sum  of  dollars  and         cents,  for  the  costs 

of  an  inquiry  into  the  matter  of  an  encroachment  on  the  highway  in  said  town, 
[specify  the  place,]  which  said  encroachment  was  certified  to  have  been  made 
by  the  said  John  Jones,  [or  by  Samuel  Smith,  a  former  occupant  of  the  land 
where  such  encroachment  is  made,  which  is  now  occupied  by  said  John  Jones,] 
by  a  jury  of  freeholders  of  the  said  town,  on  the  day  of  June,  18    ,  the 

costs.of  which  ftiquiry  are  settled  and  adjudged  by  me  at  the  sum  above  men- 
,  tioned,  and  bring  the  said  sum  of  money  before  me  hereof,  within  sixty  days 
from  the  date.  A.  D.,  Justice  of  the  Peace. 

,  July  1, 18    . 

§  529.  If  the  jury  find  that  no  encroachment  has  been 
made,  they  shall  so  certify,  and  shall  also  ascertain  and  cer- 
tify the  damages  which  the  then  occupant  shall  have  sus- 
tained by  such  proceeding ;  which,  together  with  the  cost 
thereof,  shall  be  paid  by  the  Commissioners,  and  shall  be  a 
.charge  in  their  favor  against  the  town  by  which  they  shall 
have  been  elected. 
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^  530.  When  fences  to  he  removed. — No  person  shall  be 
required  to  remove  any  fence  under  the  preceding  provis- 
ions of  this  Article,  except  between  the  first  day  of  April 
and  the  first  day  of  November  in  any  year. 

CHAPTER  171. 

AN  ACT  in  relation  to  assessment  of  highway  labor  in  cer- 
tain cases. 

Passed  March  24, 1871  j  three-fifths  being  present. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 

do  enact  as  follows : 

Section  1.  In  all  cases  where  there  is  an  incorporated  vil- 
lage or  city  within  the  limits  of  any  town,  which  is  by  law 
a  separate  road  district,  and  there  shall  be  any  real  estate 
owned  by  any  person  or  corporation,  situated  partly  within 
the  limits  of  such  village  or  city  and  partly  without  said  vil- 
lage or  city,  it  shall  be  the  duty  of  the  assessors  of  such  town, 
after  fixing  the  valuation  of  the  whole  of  such  real  estate  as 
now  by  law  required,  to  determine  what  proportion  of  such 
valuation  is  on  account  of  that  part  of  said  real  estate  lying 
without  the  limits  of  said  city  or  village,  and  designate  the 
same  upon  their  assessment  list. 

^  2.  The  valuation  of  the  real  estate  lying  without  the 
limits  of  any  city  or  village,  so  fixed  and  determined  by  the 
assessor,  shall  be  the  valuation  on  which  the  Commissioners 
of  Highways  of  towns  shall  assess  highway  labor  against  the 
owner  or  owners  of  such  real  estate  ;  and  in  no  case  shall 
the  Commissioners  of  Highways  assess  any  highway  labor  on 
property  situated  within  the  limits  of  any  incor;porated  city 
or  village  which  is  by  law  a  separate  road  district. 

§  3.  This  act  shall  take  effect  immediately. 
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CHAPTEE  274. 

AN  ACT  to  amend  chapter  four  hundred  and  thirty-two 
of  the  laws  of  eighteen  hundred  and  seventy,  entitled  "An 
act  to  amend  section  six  of  chapter  eight  hundred  fifty- 
five  of  the  laws  of  eighteen  hundred  and  sixty-nine,  en- 
titled 'An  act  to  extend  the  powers  of  boards  of  supervi- 
sors, except  in  the  counties  of  New  York  and  Kings,' " 
passed  April  twenty-seventh,  eighteen  hundred  and  sev- 
enty. 

Passed  April  4,  1871;  three -fifths  being  present. 
The  People  of  the  State  of  New  York,  represented  in    Senate  and  Assemby,  do 
enact  as  follows : 

Section  1.  Section  one  of  chapter  four  hundred  and  thir- 
ty-two of  the  laws  of  eighteen  hundred  and  seventy  is 
hereby  amended  so  as  to  read  as  follows  : 

^  1.  Section  six  of  chapter  eight  hundred  and  fifty-five  of 
the  laws  of  eighteen  hundred  and  sixty-nine  is  hereby 
amended  so  as  to  read  as  follows  : 

§  6.  The  bills  renderedby  justices  of  the  peace  for  services 
in  criminal  proceedings  shall,  in  all  cases,  contain  the  name 
and  residence  of  the  complainant,  the  offence  charged,  the 
action  of  the  justice  on  such  complaint,  the  constable  or  offi- 
cer to  whom  any  warrant  on  such  complaint  was  delivered 
and  whether  the  person  charged  was  or  was  not  arrested, 
and  whether  an  examination  was  waived  or  had  and  wit- 
nesses sworn  thereon;  land  the  account  shall  also  show  the 
final  action  of  the  justice  in  the  premises.  At  any  time  with- 
in fifteen  days  after  the  board  of  town  auditors  of  any  town 
shall  have  filed  with  the  town  clerk  thereof  the  certificate  of 
accounts  audited,  as  required  by  law,  any  tax  payer  of  said 
town  may  appeal  from  the  action  of  said  board  of  town  audi- 
tors, in  auditing  the  account  of  any  justice  of  the  peace,  to 
the  board  of  supervisors  of  the  county.  Said  appeal  shall 
be  made  by  serving  notice  thereof,  in  writing,  on  the  town 
clerk  of  the  town,  and  on  the  clerk  of  the  board  of  supervi- 
sors, within  the  time  above  limited.  The  said  supervisors 
shall,  thereupon,  audit  the  accounts  of  such  justices  of  the 
peace,  and  their  decision  in  the  auditing  and  allowing  of 
said  account  shall  be  final. 

§  2.  This  act  shall  take  effect  immediately. 
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CHAPTEE  695. 

AN  ACT  to  amend  an  act  entitled  "An  act  to  extend  the 
powers  of  boar.ds  of  supervisors,  except  in  the  counties  of 
New  York  and  Kings,"  passed  May  eleventh,  eighteen 
hundred  and  sixty-nine. 

Passed  April  26,  1871 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly,  do 
enact  as  follows : 

Section  1.  Section  five  of  an  "Act  to  extend  the  powers 
of  boards  of  supervisors,  except  in  the  counties  of  New  York 
and  Kings,"  passed  May  eleventh,  eighteen  hundred  and 
sixty-nine,  is  hereby  amended  so  as  to  read  as  follows  : 

§  5.  The  board  of  supervisors  of  any  county,  except  New 
York  and  Kings,  may,  by  a  vote  of  two-thirds  of  all  the 
members  elected  thereto,  legalize  the  informal  act  of  any 
town  meeting  in  raising  money .  for  any  purpose  for  which 
such  money  is  authorized  to  be  raised  by  law,  and  by  a  like 
vote  to  legalize  the  irregular  acts  of  any  town  officer,  per- 
formed in  good  faith,  and  within  the  scope  of  his  authority, 
provided  such  legalization  shall  be  recommended  by  the 
county  court  of  such  county  ;  and  also,  on  like  recommenda- 
tion, to  correct  any  manifest  clerical  or  other  error  in  any 
assessments  or  returns  made  by  any  town  officer  to  such  board 
of  supervisors,  or  which  shall  properly  come  before  such 
board  for  their  action,  confirmation  or  review  ;  and  upon  the 
order  of  such  court,  made  on  application  of  the  person  ag- 
grieved, and  notice  thereof  to  such  board,  it  shall  refund  to 
such  person  the  amount  collected  of  him  of  any  tax  illegally 
or  improperly  assessed  or  levied.  An  appeal  may  be  taken 
from  such  order  as  from  a  judgment  of  said  court  in  an  action. 
In  raising  the  amount  so  refunded,  such  board  shall  adjust 
and  apportion  the  same  upon  the  property  of  the  several 
towns  of  the  coimty  as  shall  be  just,  taking  into  consideration 
the  portion  of  state,  county  and  town  tax  included  therein, 
and  the  extent  to  which  each  town  has  been  benefited 
thereby. 

^  2.  This  act  shall  take  eflTeet  immediately. 
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CHAPTEE  18. 

AN  ACT  to  amend  chapter  one  hundred  and  ninty-four  of 
the  Laws  of  eighteen  hundred  and  forty-nine,  entitled 
"  An  act  to  vest  in  the  Boards  of  Supervisors  certain  legis- 
lative powers,  and  to  prescribe  their  fees  for  certain  ser- 
vices," passed  April  third,  eighteen  hundred  and  forty- 
nine. 

Passed  February  22,  1871;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows : 

Section  1.  Section  first  of  chapter  one  hundred  and  ninety- 
four  of  the  Laws  of  eighteen  hundred  and  forty-nine,  enti- 
tled "  An  act  to  vest  in  the  Boards  of  Supervisors  certain 
legislative  powers,  and  to  prescribe  their  fees  for  certain  ser- 
vices," is  hereby  amended  so  as  to  read  as  follows  : 

^  1.  The  Boards  of  Supervisors  of  the  several  counties  in 
the  State,  the  county  of  New  York  excepted,  at  their  annual 
meeting  shall  have  power  within,  their  respective  counties, 
by  a  vote  of  two-thirds  of  all  the  members  elected,  to  divide 
or  alter  in  its  bounds  any  town,  or  erect  a  new  town,  but  they 
shall  not  make  any  alterations  that  shall  place  parts  of  the  same 
town  in  more  than  one  Assembly  district ;  nor  where  it  is 
proposed  to  divide  a  town  into  two  or  more  towns,  unless  the 
assent  thereto  of  at  least  a  majority  of  the  tax  payers  whose 
names  appear  on  the  assessment  roll  of  the  town  to  be  af- 
fected thereby  for  the  year  then  next  preceding,  shall  be 
given  in  writing  to  s.uch  division,  upon  application  to  the 
board,  as  hereinafter  provided,  of  at  least  twelve  freeholders 
of  each  of  the  towns  to  be  afiected  by  the  division,  and  upon 
being  furnished  with  said  assent  in  writing,  aud  with  a  map 
and  survey  of  the  towns  to  be  afiected,  showing  the  pro- 
posed alterations,  and,  if  the  application  be  granted,  a  copy 
of  said  map,  with  a  certified  statement  of  the  action  of  said 
board  thereunto  annexed,  shall  be  filed  in  the  ofiice  of  the 
Secretary  of  State,  and  it  shall  be  the  duty  of  the  Secretary 
to  cause  the  same  to  be  printed  with  the  laws  of  the  next 
legislature  after  such  division  takes  place,  and  cause  the  same 
to  be  published  in  the  same  manner  as  other  laws  are  pub- 
lished. 

§  2.  This  act  shall  take  efiect  immediately. 
.    Pp 
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Cattle  in  Highways. 

The  law  of  1862  {ch.  459),  to  prevent  animals  running  at 
large  in  the  public  highways,  was  decided  by  the  Court  of 
Appeals  to  be  unconstitutional,  so  far  as  it  authorized  the 
seizure  and  sale,  without  judicial  process,  of  animals  found 
trespassing  within  a  private  enclosure.  [RocJewell  v.  Near- 
ing,  35  M  Y.  R.  302.)  In  order  to  bring  the  act  within  the 
limits  of  the  constitution,  it  was  amended  by  the  Legislature 
in  1867,  and  provision  was  made  for  conducting  the  proceed- 
ings as  other  legal  proceedings  are  conducted. 

The  law  as  amended  will  be  given  in  full  below. 

Before  citing  the  provisions  of  the  statute,  it  is  proper  to 
remark  that  the  proceeding  being  to  a  certain  extent  of  a 
summary  nature,  the  utmost  care  is  necessary  in  following 
its  provisions  ;  and  any  deviation  from  legal  rules,  in  taking 
or  disposing  of  the  property,  will  subject  the  party  to  an  ac- 
tion of  replevin,  or  of  trespass  or  trover,  for  the  value  there- 
of. (Per  PoKTER,  J.,  in  Rockwell  v.  bearing,  supra.)  (See 
also  authorities  cited  by  appellant's  counsel  in  Hurdy.  Near- 
ing,  44  Barb.  476.) 

In  the  case  of  Rockwell  v.  Jffearing,  above  cited,  Moegan, 
J.,  said,  "Now,  it  nowhere  appears  that  the  owner  permit- 
ted his  cattle  to  run  at  large  on  the  public  highways,  con- 
trary to  the  provisions  of  the  first  section.  As  the  cow  was 
not  guilty  of  the  offence,  but  the  owner,  it  should  appear,  I 
think,  that  he  suffered  her  to  run  at  large,  or  was  in  some 
way  remiss  in  not  keeping  her  upon  his  own  premises.  It 
may  often  happen  without  fault  of  the  owner,  that  his  cattle 
go  upon  the  public  road.  If  they  are  there  without  the 
owner's  fault,  he  cannot  be  deemed  guilty  of  the  offence 
mentioned  in  the  first  section  of  the  act.  His  fences  may  be 
down  without  his  knowledge  ;  may  be  broken  down  by  the 
wind  or  taken  down  by  strangers,  and  his  cattle  may  tempo- 
rarily stray  out  upon  the  public  highway.  Does  the  statute 
intend  to  punish  this  as  an  offence  ?  I  think  not ;  for  it  ought 
to  have  a  reasonable  construction,  so  as  to  embrace  only 
those  cases  where  the  owner  is  himself  guilty  of  some  fault 
or  negligence.  This  being  a  penal  statute,  can  the  court  as- 
sume, without  proof,  that  an  offence  has  been  committed  by 
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the  plaintiff,  merely  from  the  circmnstance  that  his  cow  is 
found  in  the  highway  ?  I  think  there  should  be  some  proof 
at  least  besides  the  mere  fact  that  cattle  are  found  in  the 
highway,  to  justify  a  seizure.  And  without  doubt,  whoever 
seizes  cattle  upon  the  highway,  under  the  act  of  1862,  with- 
out being  able  to  show  that  they  are  there  by  the  permission 
or  negligence  of  the  owner,  seizes  them  without  right. 
There  may  be  some  question  whether  the  burden  of  proof  is 
not  cast  upon  the  owner  of  the  cattle  to  show  that  he  is  with- 
out fault  in  such  a  case." 

The  statute  of  1862,  ch.  459,  as  amended  in  1867,  ch.  814, 
is  as  follows  :  ^ 

Oattle  not  to  run  at  large. — ^It  shall  not  be  lawful  for  any 
cattle,  horses,  sheep,  swine  or  goats,  to  run  at  large  in  any 
public  street,  parl^,  place  or  highway  in  this  state.  [Laws 
1867,  ch.  814,  §  1.) 

DutT/  of  overseer. — And  it  shall  be  the  duty  of  every  over- 
seer of  highways  within  his  district,  and  of  every  street  com- 
missioner in  any  incorporated  village,  to  seize  and  take 
into  his  possession,  and  keep  till  disposed  of  according  to 
law,  any  animal  so  found  running  at  large.     {Id.) 

Penalty  for  suffering  cattle  to  run  in  highway. — And  any 
person  suffering  or  permitting  any  animals  to  so  run  at  large 
in  violation  of  this  section,  shall  forfeit  a  penalty  of  five  dol- 
lars for  every  horse,  swine  or  cattle,  and  one  dollar  for  every 
sheep  or  goat  so  found,  to  be  recovered  by  civil  action,  by 
any  inhabitant  of  the  town,  in  his  own  name,  or  in  the  name 
of  the  overseers  of  the  poor  of  the  town,  or  by  the  proceed- 
-ings  hereinafter  provided.     {Id.) 

Seizure  of  cattle  running  at  large. — It  shall  be  lawful  for 
any  person  to  seize  and  take  into  his  custody,  and  retain  till 
disposed  of  as  required  by  law,  any  animal  which  may  be 
in  any  public  highway  and  opposite  to  land  owned  or  occu- 
pied by  him  contrary  to  the  provisions  of  the  foregoing  sec- 
tion, or  of  any  animal  which  may  be  trespassing  upon  the 
premises  owned  or  occupied  by  him.     {Id.  \  2.) 

Proceedings  after  seizure. — Whenever  any  such  person 
or  any  officer  shall  seize  and  take  into  his  possession  any 
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animal,  under  the  authority  of  the  preceding  sections,  it 
shall  be  the  duty  of  such  person  or  officer  to  make  imme- 
diate complaint  in  writing,  under  oath  stating  the  facts  to  a 
justice  of  the  peace  of  the  town  in  which  such  seizure  oc- 
curred.    {Id.  §  3.) 

Formof  Complaint  by  Overseer. 
County,  ss. 
Town  of  ,  A.  B.  of  the  town  of  ,  in  said  county  makes  complaint 

to  ,  Esq.  one  of  the  Justices  of  the  Peace  of  said  town,  and  states  that 

this  complainant  is  overseer  of  road  district  No.  ,  in  said  town;  that  on  the 
,  day  of  187  ,  this  complainant  found  running  at  large  on  the  highway, 
[here  describe  the  highway,]  in  said  district,  [here  describe  Ihe  animal,]  that 
thereupon  this  complainant  as  such  Overseer,  seized  and  took  into  his  posses- 
sion said  and  keeps  the  same  to  be  disposed  of  according  to  law.  He 
therefore  prays  said  Justice  to  issue  a  summons,  under  his  hand,  requiring 
the  owner  of  said  property,  or  any  person  having  an  interest  in  the  same,  to 
show  cause  before  such  Justice  why  said  ,  should  not  be  sold,  and  the 
proceeds  applied  as  directed  by  the  statute  in  such  case  made  and  provided. 

Complainant. 
CouNTT,  ss. 

being  duly  sworn,  says  that  the  facts  set  forth  in  the  foregoing  complaint 
are  true. 

Subscribed  and  sworn  this      ,  day  of         ,  187    ,  before  me 

Justice  of  the  Peace. 

Form  of  Com/plaint  by  Owner  or  Occupant. 

COUNTT,  ss. 
Town  of  ,  A.  B.  of  said  town  of  ,  makes  complaint  to  ,  a 

Justice  of  the  peace  of  said  town  of  ,  and  states  that  he  is  the  owner, 

[or  occupant  as  the  case  may  be,]  of  a  piece  of  land  situate  in  said  town,  that 
on  or  about  the  ,  day  of  ,187  ,  he  found  in  the  highway  leading  and 
opposite  to  the  land  so  owned  [or  occupied]  by  him,  [or  found  trespassing 
on  the  said  land  as  the  fact  may  be]  the  following  animals,  [here  state  them] 
that  thereupon  he  seized  and  took  into  his  possession,  &c,,  [state  the  same  in 
substance  as  in  the  foregoing  form]  to  its  close. 

Summons. — And  such  Justice  shall,  thereupon,  have  juris- 
diction to  hear  and  determine  such  matter,  and  shall,  there- 
upon, proceed  in  the  same  manner  as  in  civil  actions,  except 
as  specially  changed  in  this  act,  and  shall,  forthwith,  issue  a 
summons  under  his  hand,  stating  the  fact  of  such  seizure 
and  complaint,  and  requiring  the  owner  of  such  animal,  or 
any  party  having  an  interest  in  the  same,  to  show  cause 
before  such  justice,  at  a  time  and  place  to  be  specified  in  said 
summons,  why  said  animal  should  not  be  sold  and  the  pro- 
ceeds applied  as  directed  by  this  act ;  such  time  shall  not  be 
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less  than  ten  nor  more  than  twenty  days  from  the  issuing  of 
such  summons.     {Id.) 

Form  of  Summons. 

COVSTY,  88. 

Town  of  .    Whereas  Overseer  of  Highways  of  road  district  No. 

,  in  said  town  of  ,  in  said  county  has  made  complaint  on  oath  before 

me,  the  undersigned  a,  Justice  of  the  Peace  of  said  town,  that  he  has  seized 

and  taken  into  his  possession,  and  keeps  to  be  disposed  of  according  to  law, 

[here  describe  the  property]  found  running  at  large  in  the  highway  in  his  road 

district  contrary  to  the  statute  in  such  case  made  and  provided.    Therefore 

the  owner  of  said  animals  or  any  party  having  an  interest  in  the  same  is  hereby 

required  to  show  cause  before  me  at  my  office  in  said  town  on  the      ,  day  of 

,  187     ,  [not  less  than  ten  nor  more  than  twenty  days  from  its  date]  why 

said  animals  should  not  be  sold  and  the  proceeds  applied  as  directed,  by  An 

act  to  prevent  Animals  from  running  at  large  in  the  public  highways  passed 

April  23d,  1862,  and  the  acts  amendmg  the  same.     Given  under  my  hand  this 

,  day  of       ,  187    . 

■Juttice  of  the  Peace. 

Service  of  Summons. — The  said  summons  may  be  served 
by  any  constable  of  the  said  town,  or  by  any  elector  thereof 
authorized  so  to  do  by  the  said  justice,  in  writing  thereon  ; 
such  service  shall  be  made  by  posting  the  same  in  at  least 
six  public  and  conspicuous  places  in  said  town,  and  one  of 
said  places  shall  be  the  nearest  district  school  house,  unless 
the  said  seizure  shall  have  been  made  within  the  bounds  of 
an  incorporated  village,  having  the  schools  in  charge  of  a 
board  of  education,  and  in  such  case  one  of  such  notices 
shall  be  posted  in  one  of  the  buildings  in  which  such  schools 
are  taught.     {Id.) 

Whatever  opinion  may  be  entertained  as  to  the  remedies 
provided  by  the  act  of  the  Legislature  to  prevent  animals 
from  running  at  large  in  the  public  highways,  the  provisions 
of  the  act  of  1867,  were  clearly  within  the  legislative  author- 
ity as  a  just  and  beneficient  exercise  of  the  police  power  of 
the  government.  {Campbell  vs.  Evans,  54  Barb.  566. 
The  case  of  Rockwell  vs.  Neaiing,  35  N.  Y.  E.  302  dis- 
tinguished from  this.) 

When  animals  are  running  at  large  upon  the  highway  and 
seized  by  the  overseer  of  highways,  and  thereupon  complaint 
is  made  in  writing  by  him  stating  the  facts  to  a  Justice  of 
the  town,  it  is  not  necessary  the  complaint  should  state  that 
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the  animals  were  running  at  large,  by  the  sufferance  or  per- 
mission of  the  owner.     {J^d.) 

The  first  section  of  the  act  makes  it  unlawful  for  animals  to 
run  at  large  on  the  highways,  and  imposes  upon  Overseers 
the  duty  of  seizing  and  taking  such  animals  into  their  pos- 
session, and  this  is  the  only  fact  necessary  to  be  shown,  to 
justify  the  officer  in  making  the  seizure. 

An  affidavit  made  by  the  person  serving  the  summons 
issued  by  a  Justice  and  indorsed  thereon,  stating  that  he  has 
served  the  same,  together  with  proof  that  such  person  is  a 
constable  is  sufficient,  to  authorize  the  justice  to  proceed 
with  the  case.     {Id.) 

The  3d  section  of  the  act  of  1867,  which  provides  that 
service  of  the  summons  shall  be  made  by  posting  the  same, 
in  at  least  six  public  and  conspicuous  places  in  the  town,  and 
that  one  of  said  places,  shall  be  the  nearest  district  school 
house,  means  the  school  house  nearest  the  place  where  the 
seizure  was  made,  not  nearest  to  the  Justices  office.     {Id.) 

Personal  notice  should  be  given  to  the  owner  where  he  is 
known  and  resides  near. 

It  was  remarked  by  Poetee,  J.,  in  Rockwell  v.  Wearing ^ 
supra,  that  "  The  defendant  knew  that  the  property  he  seized 
belonged  to  the  plaintiff,  who  resided  within  a  mile  of  him 
in  the  same  town.  Ordinary  good  faith  required  him  to 
notify  the  owner  that  the  lost  cow  was  in  his  stable ;  and 
though  the  act  of  1862  is  silent  in  respect  to  such  notice,  it 
it  may  well  be  questioned,  under  the  authorities,  whether 
the  obligation  to  give  it  is  not  implied  in  a  case  where  the 
owner  is  known. 

Hearing  of  complaint. — At  the  time  and  place  appointed 
for  the  return  of  said  summons,  the  complainant  aforesaid 
may  appear,  and  any  party  or  person  owning  or  having  an 
interest  in  said  animal,  or  his  agent  duly  authorized,  shall 
be  allowed,  by  the  said  Justice,  to  appear  in  the  said  pro- 
ceedings ;  and  on  his  filing  with  said  Justice  an  answer, 
under  oath,  subscribed  by  him  or  his  agent  aforesaid,  deny- 
ing any  or  all  the  facts  alleged  in  said  complaint,  an  issue 
shall  be  deemed  joined  in  the  said  proceedings,  and  the  sub- 
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sequent  proceedings  shall  be  as  in  civil  actions,  so  far  as 
they  can  be,  unless  otherwise  provided  in  this  act.     {Id.) 

Form  of  Answer. 
A.  B.  - 


l\ 


vs. 
C. 

In  Justices'  Coukt. — Before  ,  Justice  of  the  Peace,  , 

June        ,  18    . 

The  said  C.  D.  denies  each  and  every  allegation  charged  or  stated  in  the 
complaint  in  this  proceeding,  (or  any  fact  charged  he  may  choose  to  deny.) 

CD. 
OsEiDA  County,  ss. 

G.  D.  being  duly  sworn,  says  the  facts  stated  in  the  foregoing  answer  are 
true. 

Subscribed  and  sworn,  8«5. 

Juttice  of  the  Peace. 

It  will  be  observed  that  any  person  having  any  interest  in  the  animals  may 
appear  and  answer.    The  trial  may  be  then  had  as  in  civil  actions. 

WTien  and  how  sale  made. — If  no  one  shall  appear  to 
show  cause,  and  the  said  summons  shall  be  returned  by  a 
constable  duly  served,  or  by  proof  showing  that  fact,  if 
served  by  any  person  other  than  a  constable,  or  if  the  jury 
or  the  justice  shall  find,  after  a  trial,  that  no  sufficient 
cause  is  shown  why  such  sale  should  not  be  made  as  directed 
by  this  act,  then  the  said  justice  shall  issue  his  warrant, 
under  his  hand,  directed  to  any  constable  of  the  said  town, 
commanding  him  to  sell  the  said  animal  at  public  auction, 
for  the  best  price  he  can  obtain  therefor,  and  make  return 
thereof  to  the  said  Justice,  at  a  time  and  place  therein  spe- 
cified, not  less  than  ten  nor  more  than  twenty  days  there- 
after.    (Id.) 

Warrant  of  Sale. 

CouNTX,  ss: 
Town  of  To  any  constable  of  the  town  of  ,  in  said  county : 

You  are  hereby  commanded  to  sell  at  public  auction,  for  the  best  price  you 
can  obtain  therefor  [here  describe  the  property,]  heretofore  seized  and  taken 
into  possession  by  ,  Overseer  of  Highways  of  road  district  No.        , 

of  said  town,  and  now  in  his  possession,  and  make  return  thereof  to  me  at  my 
office  in  said  town,  on  the        day  of  ,  18     . 

,  Justice  of  the  Peace. 
The  above  warrant  must  be  made  returnable  not  less  than  ten  nor  more 
than  twenty  days  from  its  date. 

Notice  of  Sale. — The  said  sale  shall  be  made  ou  the  like 
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notice  as  on  constables'  sale  on  civil  process  ;  and  the  said 
constable  shall  make  return  as  required  by  the  said  warrant, 
and  pay  the  proceeds  of  said  sale  to  said  Justice. 

Constable's  Return  of  Sale,  which  may  he  endorsed  on  the  Warrant  of 

Sale. 

I.  ,  one  of  the  constables  of  said  town  of  ,  do  hereby 

certify  that  by  virtue  of  the  within  warrant  I  did,  on  the         day  of  , 

18  ,  having  given  due  notice  of  such  sale,  sell  at  public  auction  in  said  town 
the  property  mentioned  in  said  warrant  for  the  sum  of  $  ;  that  being  the 
highest  sum  bidden  for  the  same. 

Dated  ,  18    .  Constable. 

The  Justice  is  to  dispose  of  the  proceeds,  as  directed  by  the  subsequent 
proceedings  of  this  act. 

Costs  and  Expenses. — The  said  Justice  shall  thereupon 
adjudge  the  costs  of  said  proceedings,  the  same  amounts 
being  allowed  as  in  civil  actions,  and,  in  addition,  he  shall 
allow  to  the  party  or  officer  making  such  seizure,  for  every 
horse  or  colt,  one  dollar ;  for  every  cow,  calf,  or  other  cat- 
tle, each  fifty  cents,  and  for  every  goat,  sheep  or  swine, 
twenty-five  cents,  together  with  the  actual  damages  sustained 
by  such  party,  by  reason  of  the  trespass  or  breaking  of  such 
animal  into  his  premises,  and  a  reasonable  compensation  to 
such  person  or  officer  to  be  estimated  by  such  Justice,  for 
the  care  and  keeping  of  such  animals,  from  the  time  of  the 
seizure  thereof  to  the  sale ;  and  the  said  JusHice  shall  be 
allowed  the  sum  of  one  dollar  for  each  animal  so  sold,  and 
the  constable  the  same  fees  as  for  service  of  a  summons  and 
execution  in  civil  actions.     (Id.) 

To  whom  penalty  to  be  paid. — And  the  penalty  in  the 
foregoing  sections  prescribed  shall  be  paid  to  the  overseers 
of  the  poor,  or  the  officers  or  board  having  the  support  of 
the  poor  in  charge.     {Id.) 

To  whom  surplus  to  be  paid. — If,  after  paying  the  sums 
aforesaid,  there  shall  be  any  surplus  of  the  proceeds  of  said 
sale,  the  said  Justice  shall  pay  the  same  to  the  owner  or 
party  establishing  before  him,  on  the  return  of  said  sum- 
mons, or  at  such  other  time  as  he  shall  appoint  the  right  to 
the  same.     [Id.) 
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Where  surplus  is  not  claimed. — If  no  person  shall  claim 
said  sm-plus  within  one  year  after  such  seizure,  the  said 
Justices  shall  pay  the  same  to  the  overseers  of  the  poor  of 
such  town,  or  the  officer  or  board  aforesaid,  for  the  benefit 
of  the  poor  thereof.     (Id.) 

When  surplus  to  be  demanded. — ^If  such  owner  or  party- 
interested  shall  not  appear  and  demand  such  surplus  within 
said  year,  he  shall  be  forever  precluded  from  recovering 
any  part  of  such  moneys,  and  the  receipt  of  the  overseers 
of  the  poor  of  said  town,  or  officers  or  board  aforesaid,  given 
at  any  time  after  the  expiration  of  said  year,  shall  be  a  full 
discharge  to  said  justice  for  the  same.  (Id.) 

When  owner  may  obtain  animals  before  hearing. — ^Any 
owner  of  any  animal  which  shall  have  been  seized  under 
and  pursuant  to  the  foregoing  provisions  may,  at  any  time, 
before  the  justice  aforesaid  shall  proceed  to  the  hearing  on 
the  return  of  said  summons,  demand  and  shall  be  entitled 
to  the  possession  of  such  animal,  upon  the  payment  to  said 
justice  of  the  several  sums  hereinbefore  required  to  be  paid 
to  the  said  justice  and  constable,  and  to  the  person  or  officer 
by  whom  the  seizure  aforesaid  shall  have  been  made,  and 
the  penalty  aforesaid,  when  such  seizure  is  made  by  any 
officer,  together  with  a  reasonable  compensation  to  the  per- 
son or  officer  making  such  seizure,  for  the  care  and  keeping 
of  such  animal,  to  be  ascertained  and  fixed  by  such  justice, 
and  upon  making  to  such  justice  satisfactory  proof  of  owner- 
ship. {Id.  %  4.) 

When  after  hearing  and  before  sale. — And  if  such  owner 
shall  not  have  appeared  upon  said  return  day,  and  shall  ex- 
cuse such  non-appearance  to  the  satisfaction  of  said  Justice, 
and  shall  make  such  demand  at  least  three  days  before  the 
time  appointed  for  such  sale,  he  shall  be  entitled  to  the  cus- 
tody and  possession  of  such  animal,  upon  paying  one-half  of 
the  several  sums  above  stated,  together  with  the  whole 
amount  of  the  penalty,  compensation  and  damages  which 
the  said  justice  shall  then  adjust  and  award.  [Id.) 

When  animals  set  at  large  by  third  persons. — In  case  the 
animal  so  seized  under  the  foregoing  provisions  of  this  act 
shall  have  been  so  running  at  large  or  trespassing,  by  the 
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wilful  act  of  any  other  person  than  the  owner,  to  effect  that 
object,  such  owner  shall  be  entitled  to  the  possession  of  such 
animal,  at  any  time  before  the  actual  hearing  shall  be  com- 
menced on  the  return  of  said  summons,  on  making  the  de- 
mand therefor,  and  the  proof  required  in  the  next  preceding 
section,  and  on  paying  to  such  person  or  officer  making  such 
seizure  the  amount  of  compensation  fixed  by  such  Justice 
for  the  care  and  keeping  of  such  animal,  and  without  pay- 
ing any  other  charges.  And  the  person  committing  such 
wilful  act  shall  be  liable  to  a  penaliy  of  twenty  dollars,  to 
be  recovered  in  an  action  at  law  at  the  suit  of  the  owner 
of  such  animal,  or  the  person  or  officer  making  such  seizure. 
{Id.  \  5.) 

Appeals  to  county  court. — An  appeal  may  be  taken  by 
either  party  who  shall  have  appeared  and  contested  in  said 
proceeding  before  such  Justice,  to  the  county  court ;  and  all 
laws  relating  to  appeals  from  judgments  of  justices'  courts, 
and  the  jurisdiction,  powers  and  duties  of  county  courts ; 
to  hear  and  determine  such  appeals  and  the  proceedings 
therein,  shall  be  applicable  to  said  appeals,  so  far  as  the  same 
can  be  applied,  and  are  consistent  with  this  act.  {Id.  §  6.) 

Appeal  from  Decision  before  the  Justice. 
In  Justices'  Court,  before  ,  Justice. 

In  the  matter  of  A.  B.,  Overseer  of  Highways,  i 
vs.  > 

C.  D.,  Claimant.  J 

Take  notice,  that  I  appeal  from  the  fluding,  determination  and  judgment 
in  the  above  proceeding  before  ,  Justice  of  the  Peace  of  the  town  of 

,  to  the  county  court  of  the  county  of  ,  and  the  grounds  of 

error  upon  which  said  appeal  is  founded  are  as  follows,  viz  : 

1st.  The  complaint  before  the  Justice  did  not  show  the  cattle  were  In  the 
highway. 
2d.  The  Justice  erred,  &c. 
3d.  The  jury  erred,  &o. 

Dated  June        ,  18     .  C.  D.,  .Appellant. 

To  A.  B.,  Overseer,  Sfc,  Hespondent,  and  ,  Justice  of  the  Peace. 

The  above  appeal  must  be  made  and  copies  served  on 
the  Overseer  and  Justice  within  ten  days  after  the  trial  be- 
fore the  Justice,  and  an  undertaking  must  also  be  executed 
and  left  with  the  Justice,  as  in  ordinary  appeals  to  the 
county  courts,  with  the  additional  clause  as  required  by  the 
sixth  section  of  the  act. 
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In  the  absence  of  any  direct  authority  upon  the  point,  I 
am  of  the  opinion  the  appellant  is  bound  to  pay  the  costs 
adjudged  against  him,  and  two  dollars,  the  fees  of  the  Jus- 
tice for  making  his  return  to  the  county  court,  as  all  laws 
relating  to  appeals  from  judgments  of  justices'  courts  are 
made  applicable  to  appeals  in  these  cases.  See  §  6  of  said 
act. 

WTien  and  how  appeal  to  be  taken. — Such  appeal  can 
only  be  taken  from  the  finding  or  determination,  that  cause 
exists  or  does  not  exist,  for  the  sale  aforesaid,  and  must  be 
taken  within  ten  days  after  such  finding  or  determinatioUj 
and  such  appeal,  when  made  by  a  claimant,  shall  not  be 
efiectual  for  any  purpose  unless  the  undertaking  required  on 
appeal  to  the  county  court  contains  a  clause  that,  in  case  the 
finding  or  determination  shall  be  affirmed,  the  claimant  will 
pay  all  such  sums  as  the  said  justice  shall  determine  and 
adjudge  for  the  costs,  penalties  and  allowances  so  as  afore- 
said authorized  to  be  made.   {Id.) 

In  case  of  affirmance. — In  case  of  an  affirmance  by  the 
county  court,  said  court  shall  appoint  a  time  and  place  when 
said  justice  shall  adjust  the  same,  and  such  adjustment  shall 
be  made  in  the  manner  and  for  the  sums  hereinbefore  speci- 
fied.    {Id.) 

Where  undertaking  is  given. — In  case  such  undertaking  is 
given  and  approved  by  the  said  justice,  he  shall  forthwith 
direct  the  said  sale  not  to  be  had,  and  shall  order  the  said 
animal  to  be  delivered  to  the  appellant,  if  it  shall  appear  to 
him  that  he  is  the  owner  or  entitled  to  the  possession  there- 
of.    {Id.) 

When  person  seizing  to  pay  costs,  <&c. — In  case  any  person 
making  such  seizure,  shall  fail  on  said  hearing  to  show  causes 
sufficient  to  obtain  such  rule,  the  said  justice  shall  render 
judgment  against  him  for  costs.     {Id.  ^  7.) 

Where  seizure  was  malicious. — And  if  the  jury  or  said 
justice  shall  find,  from  the  evidence,  that  such  seizure  was 
malicious  and  without  probable  cause,  the  jury  or  the  jus- 
tice may  assess  the  amount  of  damages  sustained  by  the 
owner,  by  means  of  such  seizure,  and  judgment  shall,  in 
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such  case,  be  given  for  double  the  amount  assessed,  with 
costs.     (Id.) 

Actions  for  any  cause  of  action,  arising  out  of  any  pro- 
ceeding had  or  taken,  or  attempted  to  be  had  or  taken,  under 
the  above  act,  can  only  be  commenced  within  one  year  after 
the  cause  of  action  shall  have  accrued.  {Laws  1867,  ch.  814, 
§7.) 

The  Commissioners  of  Highways  and  Assessors  in  any 
town  in  this  state,  shall  be  allowed  the  sum  of  two  dollars 
per  day  for  each  day  actually  and  necessarily  spent  in  the 
discharge  of  their  official  duties.  (Sess.  Laws  1870,  chap. 
242,  ^  2.) 

The  supervisors,  (except  when  attending  the  board  of 
supervisors,)  town  clerks,  assessors,  justices  of  the  peace, 
overseers  of  the  poor,  inspectors  of  elections  and  clerks  of 
the  polls,  shall  receive  two  dollars  per  day  for  each  days' 
service  performed  by  each  or  either  of  them.     {Id.) 


CHAPTER   XIII. 

Of  Arbitrations.^ 

Section  1.  All  persons  except  infants  and  married  women 
and  persons  of  unsound  mind,  may,  by  an  instrument  in  writ- 
ing, submit  to  the  decision  of  one  or  more  arbitrators,  any 
controversy  existing  between  them,  which  might  be  the  sub- 
ject of  an  action  at  law,  or  of  a  suit  in  equity,  except  as 
herein  otherwise  provided ;  and  may,  in  such  submission, 
agree  that  a  judgment  of  any  court  of  law  and  of  record,  to 
be  designated  in  such  instrument,  shall  be  rendered  upon  the 
award  made  pursuant  to  such  submission.'^ 

^  2,  No  such  submission  shall  be  made  respecting  the 
claim  of  any  person  to  an  estate,  in  fee  or  for  life,  to  real 
estate  ;  but  any  claim  to  an  interest  for  a  term  of  years,  or 
for  one  year  or  less,  in  real  estate,  and  controversies  respect- 
ing the  partition  of  lands  between  joint  tenants,  or  tenants 
in  common,  or  concerning  the  boundaries  of  lands,  or  con- 
cerning the  admeasurement  of  dower,  may  be  so  submitted 
to  arbitration. 

§  3.  The  arbitrators-  thus  selected,  shall  appoint  a  time 
and  place  for  the  hearing,  and  shall  adjourn  the  same  from 
time  to  time,  as  may  be  necessary  ;  and  on  the  application 
of  either  party,  and  for  good  cause,  they  may  postpone  such 
hearing,  to  a  time  not  extending  beyond  the  day  fixed  in 
such  submission  for  rendering  their  award. 

§  4.  Before  proceeding  to  hear  any  testimony,  the  arbitra- 
tors shall  be  sworn  faithfully  and  fairly  to  hear  and  examine 
the  matter  in  controversy,  and  to  make  a  just  award,  accord- 
ing to  the  best  of  their  understanding. 

§  5.  Such  oath  may  be  administered  by  any  Judge  of  any 
court  of  record,  or  by  any  Justice  of  the  Peace,  or  by  any 
Commissioner  of  Deeds  ;  and  the  oaths  to  witnesses  and  other 
persons  examined  before  such  arbitrators,  may  be  adminis- 
tered by  such  arbitrators,  or  any  or  either  of  them. 


1 2  R.  S.  446.  2  1  B.  L.  126,  §  1. 
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§  6.  "Witnesses  may  be  compelled  to  appear  before  such 
arbitrators,  by  subpoenas,  to  be  issued  by  any  Justice  of  the 
Peace,  in  the  same  manner  and  with  the  like  eflPect,  and  sub- 
ject to  the  same  penalties  for  disobedience,  as  in  cases  of 
trials  before  Justices  of  the  Peace. 

§  7.  All  the  arbitrators  must  meet  together,  and  hear  all 
the  proofs  and  allegations  of  the  parties  ;  but  an  award  by  a 
majority  of  them  shall  be  valid,  unless  the  concurrence 
of  all  the  arbitrators  be  expressly  required  in  the  submission. 

The  remaining  provisions  of  the  statute  relate  chiefly  to 
proceedings  upon  awards  in  courts  of  record,  and  have  no 
application  to  Justices'  Courts. 

Notwithstanding  the  provision  contained  in  the  first  sec- 
tion of  the  act  that  the  submission  may  be  "by  an  instrument 
in  writing,"  it  is  held  that  the  law  has  not  been  changed  in 
relation  to  submissions  not  in  writing.  These  could  always 
have  been  made,  and  they  can  now,  and  the  award  when  so 
made  is  valid.  But  unless  the  submission  is  in  writing,  the 
judgment  provided  in  the  first  section  cannot  be  entered 
upon  the  award.  The  statute  does  not  declare  other  sub- 
missions void.^ 

Where  there  is  a  general  submission  to  arbitration  of  all 
claims  and  diflferences  relating  to  a  partnership  transaction 
or  business,  the  arbitrators  ought  not  to  open  an  account 
which  has  been  settled  by  the  partners  before  the  arbitra- 
tion, but  if  they  do,  the  award,  if  in  compliance  with  the 
provisions  of  the  statute,  will  not  be  set  aside.^ 

Should  the  parties  submit  all  demands  between  them,  and 
the  arbitrators  make  an  award  thereupon,  and  one  party,  by 
mistake,  should  omit  to  bring  any  one  of  his  demands,  though 
entire  and  distinct,  before  the  arbitrators,  yet  he  cannot  after- 
wards sue  for  it.'*  And  if  the  arbitrators  commit  a  mistake, 
no  relief  can  be  obtained  in  a  Justices'  Court.*  A  submission 
to  arbitration  is,  moreover,  a  discontinuance  of  a  suit,  and  if, 
after  the  commencement  of  an  action  and  before  answer,  all 
actions,  &c.,  be  submitted  to  arbitration,  the  defendant  may 
plead  the  fact  in  bar  of  the  further  maintenance  of  the  suit. 

1  15  Wend.  104.  3  12  Wend.  879;  19  "Wend.  285. 

a  17  Id.  410.  i  9  John.  212 ;  1  mil,  819. 
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An  award  under  a  submission,  is  more  powerful  in  extin- 
guishing the  claims  of  the  parties  than  a  verdict  under  a 
complaint,  be  it  never  so  broad ;  for  the  plaintiff  may,  on 
the  trial,  withdraw,  and  reserve  an  entire  demand  for  future 
litigation,  but  in  arbitration,  everything  which  may  be  heard 
and  determined  on  either  side,  is  forever  extinguished,  and 
cannot  be  litigated  again.^ 

Short  form  of  Submission  in  Writing. 
"We,  the  undersigned,  hereby  agree  to  submit  all  our  matters  of  difference  of 
every  name  or  nature  to  the  award  and  determination  of  H.  S.,  L.  P.,  and  I. 
S.,  for  them  to  hear  and  determine  the  same,  and  make  their  award  in  writ- 
ing, [or  otherwise  as  the  parties  may  agree,]  on  or  before  the       day  of 
next. 
Witness  our  hands  this        day  of  ,  18    .  A.  B. 

Witness  present,  C.  D. 

N.  M. 

The  arbitrators  should  appoint  a  time  and  place  for  the 
hearing,  and  see  that  both  parties  have  reasonable  notice 
thereof,  for  an  award  made  without  any  notice  of  hearing  to 
the  losing  party,  is  void,  and  such  defense  may  be  set  up  in 
action  at  law  upon  the  bond  or  award. ** 

It  is  provided  by  statute  that  either  party  may  revoke  the 
powers  of  the  arbitrators,  at  any  time  before  the  cause  or 
matter  is  finally  submitted  to  them  upon  hearing  of  the 
parties. 

This  revocation  is  not  complete  till  notice  of  it  be  given 
to  the  opposite  party,  and  it  be  according  to  the  submission, 
either  by  parol  or  under  seal ;  and  therefore  a  submission  by 
bond  or  other  instrument  under  seal,  cannot  be  revoked  by 
parol.* 

The  revocation  need  not  be  any  particular  form :  any 
thing  which  shows  an  intention  to  revoke  is  sufficient.* 

Form  of  Revocation. 
To  A.  B.  and  C.  D.,  Arbitrators  : 

Take  notice  that  I  hereby  revoke  your  powers  as  arbitrators  under  the  sub- 
mission made  to  you  by  £.  F.  and  myself,  by  our  mutual  bonds,  dated  , 
18    . 
Witness  my  hand  and  seal  this         day  of           ,  18    . 

A.  B.  [L.  8.] 

1  7  Cowen,  185  ;  12  Wend.  156.  3  8  John.  125;  2  Cow.  Tr.  228;  Kyd  on 

2  Elmdorf  vs.  Harris,  23  Wend.  628.        Awards,  32,  38. 

i  1  Cow.  R.  335. 
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Fwm  of  Notice  of  Revocation. 
To  E.  F. : 

Take  notice  that  I  have  this  day  revoked  the  powers  of  A.  B.  and  C.  D., 
arbitrators  chosen  to  settle  the  matters  in  controversy  between  uSj  by  an  in- 
strument of  revocation  of  which  the  following  is  a  copy : 
[Here  insert  the  revocation.] 

Tours,  A.  B. 

The  parties  may  agree  to  submit  to  them  all  claims,  de- 
mands, actions,  suits,  quarrels,  (&c.,  between  them,*  or  they 
may  limit  the  submission  to  any  specific  subject,  to  which 
the  arbitrators  are  bound  to  adhere  strictly,  like  an  attorney 
to  his  power  ;^  or  the  award  is  utterly  void,  at  least  so  far 
as  the  powers  of  the  arbitrators  appear  to  have  been  trans- 
cended on  the  face  of  the  award. 

A  very  common  mode  of  submission,  where  the  contro- 
versy is  not  complicated,  is  by  drawing  mutual  promissory 
notes  sufficieift  to  cover  the  amount  or  balance  claimed  on 
either  side  ;  and  agreeing  that  the  arbitrators  shall  indorse 
down  or  deliver  up  both  or  either  of  the  notes  as  they  shall 
award.  A  note  thus  passed  upon,  and  indorsed  down,  so  as 
to  meet  what  one  party  ought  to  recover  against  the  other, 
has  been  adjudged  binding  and  valid  as  a  promissory  note.'^ 

The  authority  to  award  costs  is  necessarily  incident  to  the 
powers  of  arbitrators,  and  the  penalty  of  an  arbitration 
bond  does  not  limit  their  powers  so  that  they  cannot  award 
a  sum  beyond  it.* 

On  application  by  either  party  to  a  Justice  of  the  Peace, 
for  a  subpoena  to  compel  the  attendance  of  witnesses  before 
arbitrators,  according  to  the  provisions  of  the  statute,  it 
would  seem  that  they  issue  the  subpoena  without  any  proof 
whatever. 

It  would  be  well,  however,  in  all  cases,  for  the  Justice  to 
take  proof  of  the  submission,  by  the  oath  of  the  party  or 
some  third  person  applying  in  his  behalf. 

Form  of  the  Oath. 
You  do  swear  that  you  will  make  true  answers  to  such  questions  as  I  shall 
put  to  you,  touching  the  necessity  and  propriety  of  my  issuing  a  subpoena 
upon  your  present  application  for  the  same. 

1  6  John.  14.  8  2  Cowen,  638-,  7  Cowen,  522. 

2  3  Caine,  166. 
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On  the  Justice  being  satisfied  from  the  answers  of  the 
party  under  oath,  that  a  submission,  &c.,  has  been  made,  he 
may  issue  a  subpoena,  which  will  be  in  the  following  form : 

Jihrm  of  a  Subprnm  to  appear  before  Arbitrators. 

The  People  of  the  State  of  New  York,  to  A.  B.,  &c.  : 

You,  and  each  of  you,  are  commanded  personally  to  appear  and  attend  at 
the  dwelling  house  of  ,  in  the  town  of  ,  in  the  county  of  , 

on  the  third  day  of  next,  at  10  o'clock  in  the  forenoon  of  that  day, 

hefore  A.  B.,  C.  D.,  and  E.  F.,  arbitrators  chosen  to  determine  a  controversy 
hetween  H.  L.,  and  S.  V.,  then  and  there  to  testify  as  a  witness  in  relation 
thereto,  before  said  arbitrators  on  the  part  of  H.  L.  Hereof  fail  not  at  your 
peril. 

Given  under  my  hand,  at  ,  this       day  of  ,  18    . 

Justice  of  the  Peace. 

Form  of  Oath  to  be  Administered  to  the  Arbitrators. 

You,  and  each  of  you,  do  swear  that  you  will  faithfully  and  fairly  hear  and 
examine  the  matters  in  controversy,  submitted  to  you  as  arbitrators,  by  and 
between  H.  L.,  of  the  one  part,  and  S.  V.,  of  the  other  part,  and  a  just  award 
thereof  make,  according  to  the  best  of  your  understanding. 

The  arbitrators  should  be  careful  and  see  that  the  respec- 
tive parties  have  a  reasonable  notice  of  their  meetings,  and 
a  fair  and  reasonable  opportunity  to  procure  the  attendance 
of  their  witnesses,  before  they  determine  the  matters  in  con- 
troversy. J5y  so  doing,  confidence  is  given  to  these  domes- 
tic tribimals,  and  much  unreasonable  and  useless  litigation 
avoided,  by  this  summary  and  equitable  mode  of  settling 
their  difficulties. 

Form,  of  an  Award  by  Arbitrators. 

To  all  to  whom  these  presents  shall  come :  Whereas,  divers  disputes,  con- 
troversies and  differences  have  happened  and  arisen,  and  are  now  depending 
and  undetermined,  between  A.  B.,  of  ,  and  C.  D.,  of  ,  for  pacify- 

ing, composing  and  ending  whereof,  the  said  A.  B.,  and  C.  D.,  have  bound 
themselves,  each  to  the  other,  [as  the  case  may  be.] 

Now,  know  ye,  that  we,  the  said  [here  insert  the  names  of  the  arbitrators,] 
taking  upon  us  the  charge  and  burden  of  said  award,  and  having  deliberately' 
heard  the  allegations  and  proofs  of  both  the  said  parties,  do,  by  these  presents, 
arbitrate,  award,  order,  decree  and  adjudge,  of  and  concerning  the  premises, 
in  manner  apd  form  following,  that  is  to  say : 

First,  we  do  award,  order,  decree  and  adjudge,  [here  state  the  facts  as  the 
arbitrators  determine.] 

Second,  we,  the  said  arbitrators,  do  hereby  further  award,  decree  and  ad- 
judge, [state  as  before.] 
Qq 
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And  lastly,  we,  the  said  arbitrators,  do  hereby  ftirther  award,  order  ad- 
judge and  decree,  that  the  said  A.  B.  and  C.  D.  shall  and  do,  within  the  space 
of  one  week  from  this  date,  execute,  seal,  and  present  unto  each  other,  mutual 
and  general  releases  of  all  actions,  cause  and  causes  of  actions,  suits,  contro- 
Yersies,  trespasses,  debts,  damages,  accounts,  reckonings  and  demands  what- 
soever, for  or  by  reason  of  any  matter,  cause  or  thing  whatsoever,  from  the  be- 
ginning of  the  world  to  the  day  of  the  date  of  the  said  bonds  of  submission  as 
aforesaid. 

In  witness  whereof,  the  said  arbitrators  to  this  present  award,  have  set  their 
hands  and  seals,  this        day  of  ,  18    .  A.  B.,  [l.  s.] 

Witness,  C.  D.,  [l.  s.] 

A.  B.  E.  F.,  [L.  8.] 

Where  a  bond  of  submission  to  arbitrators  contained  a 
stipulation  that,  in  case  the  award  was  not  paid  or  fulfilled, 
judgment  for  the  penalty  of  the  bond  might  be  forthwith  en- 
tered up  in  the  Supreme  Court,  held  that  the  prevailing 
party  was  at  liberty  to  perfect  judgment  in  vacation,  imme- 
diately after  the  award,  without  a  special  motion  to  the 
Court.i 

If  an  agent  enter  into  a  submission  to  arbitration  in  his 
own  name,  he  will  be  personally  bound  to  perform  the 
award.  ^ 

It  has  also  been  decided  that  one  may  submit  in  behalf 
of  an  infant,  and  thus  make  himself  liable  to  perform  the 
award. 

After  an  appeal  from  a  Justice's  judgment  to  the  Common 
Pleas,  the  parties  agreed  to  arbitrate  the  subject  matter  of 
the  suit,  and  accordingly  entered  into  bonds  of  submission 
which  contained  this  clause  :  "  All  further  proceedings  in 
said  suit  at  law  are  to  be  hereby  stayed  and  ended,  and  the 
award  or  determination,  &c.,  is  to  be  final,"  the  arbitrators 
met  and  heard  the  parties,  but  were  unable  to  agree  within 
the  time  limited  by  the  submission,  and  finally  adjourned  with- 
out day.  Held,  that  the  submission  not  only  put  an  end  to 
the  appeal,  but  extinguished  the  right  of  suing  upon  the 
original  judgment.^ 


1  Hughes  vs.  By  water,  4  Hill,  551,  » Van  Slyke  vs.  Lettioe,  6  Hill,  610, 
Cowen,  J.  Beardsley,  J. ;  the  case  of  Miller  vs. 

2  Smithvs.VanOstrand,  5Hill,419,  Van  Auken,  1    Wend.  516,    com- 
Nelson,  C.  J.  mented  on  and  explained, 
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Summary  Proceedings  by  a  Landlord 

To  turn  the  tenant  out  of  possession  after  the  expiration  of  his  term,  or  for 
non-payment  of  rent. 

Chapter  193. 

AN   ACT   to  amend  the  Revised   Statutes  in  relation  to 
summary  proceedings  to  recover  the  possession  of  land. 

Passed  Aprils,  1849. 

The  People  of  the  State  of  New  York,  represented  in  Sen- 
ate and  Assembly,  do  enact  asfolloivs  : 

Section  1.  Section  28,  title  10,  chapter  8,  part  3d  of  the 
Eevised  Statutes,  is  hereby  amended,  and  shall  read  as  fol- 
lows: 

§  28.  Any  tenant  or  lessee  at  will,  or  at  sufferance,  for  any 
part  of  a  year,  or  for  one  or  more  years,  of  any  houses,  land 
or  tenements,  and  the  assigns,  under  tenants,  or  legal  repre- 
sentatives of  such  tenant  or  lessee,  may  be  removed  from 
such  premises  by  any  Judge  of  the  county  courts  of  the 
county,  or  by  any  Justice  of  the  Peace  of  the  city  or  town 
where  the  premises  are  situated,  or  by  any  mayor  or  recorder 
of  the  city  where  such  premises  are  situated,  or  in  the  city 
of  New  York,  by  the  mayor,  recorder,  any  Justice  of  the 
marine  court,  or  any  one  of  the  Justices  of  the  Justices' 
Courts  of  the  city  of  New  York,  in  the  manner  hereinafter 
prescribed  in  the  following  cases  : 

1.  Where  such  person  shall  hold  over  and  continue  in  pos- 
session of  the  demised  premises,  or  any  part  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the 
landlord ; 

2.  Where  such  person  shall  hold  over  without  such  per- 
mission as  aforesaid,  after  any  default  in  the  payment  of 
rent,  pursuant  to  the  agreement  under  which  such  premises 
are  held,  and  a  demand  of  such  rent  shall  have  been  made, 
or  three  days'  notice  in  writing,  requiring  the  payment  of 
such  rent,  or  the  possession  of  the  premises,  shall  have  been 
served  by  the  person  entitled  to  such  rent,  on  the  person 
owing^  the  same,  in  the  manner  prescribed  for  the  service  of 
the  summons  in  the  32d  section  of  this  title  ; 

3.  Where  the  tenant  or  lessee  of  a  term  of  three  years,  or 
less,  shall  have  taken  the  benefit  of  any  insolvent  act,  or  been 
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discharged  under  any  act  for  the  relief  of  his  person  from 
imprisonment  during  such  term ; 

4.  Where  any  person  shall  hold  over  and  continue  in  pos- 
session of  any  real  estate  which  shall  have  been  sold  by  vir- 
tue of  an  execution  against  such  person,  after  a  title  under 
such  sale  shall  have  been  perfected. 

§  29.  Any  landlord  or  lessor,  his  legal  representatives, 
agents  or  assigns,  may  make  oath  in  writing  of  the  facts, 
which,  according  to  the  preceding  section,  authorize  the 
removal  of  a  tenant,  describing  therein  the  premises  claimed  ; 
and  may  present  the  same  to  one  of  the  officers  in  the  last 
section  specified. 

FWrn  of  Affidavit  of  Holding  Over  after  Expiration  of  Term. 

Oneida  County,  ss  :  ,  in  the  town  of  ,  in  said  county,  being 

duly  sworn,  says,  that  on  or  about  the  day  of  ,  in  the  year  18    , 

he  let  and  rented  unto  a  certain  lot  of  land,  [here  describe  the  premises, 

which  must  be  in  the  town,]  for  the  term  of,  [here  state  the  time,  &c.,]  which 
said  term  has  expired,  and  that  the  said  holds  over  and  continues  in 

possession  of  the  said  premises  without  the  permission  of  this  deponent. 

J.  D. 
Subscribed  and  sworn  this       day  \ 
of  1 18    ,  before  me,  J 

Justice  of  the  Peace. 

In  case  the  proceeding  is  taken  for  the  non-payment  of 
rent,  then  use  the  following : 

Notice  requiring  Payment  of  Rent  or  Possession  of  Premises. 

To  ,  tenant : 

SiK — ^$50,  being  one  year's  rent,  is  now  due  upon  the  premises  leased  by 
me  to  you,  and  you  are  hereby  required  to  pay  the  same  within  three  days 
from  the  service  of  this  notice,  or  to  deliver  up  the  possession  of  the  said 
premises  to  me.  Yours,  &c.,  D.  S. 

Dated  ,  the  day  of  ,  IS. 

It  seems  that  this  must  be  served,  either, 

1.  By  delivering  to  the  tenant  to  whom  it  shall  be  di- 
rected a  true  copy  thereof,  at  the  same  time  showing  the 
original ;  or, 

2.  If  such  tenant  be  absent  from  his  last  or  usual  place 
of  residence,  by  leaving  a  copy  thereof  at  such  place  with 
some  person  of  mature  age,  residing  on  the  premises ;  or, 

3.  If  there  be  no  such  person  residing  thereon,  then  such 
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service  may  be  made  by  affixing  such  copy  upon  a  couspicu- 
ous  part  of  said  demised  premises,  (as  hereinafter  stated.^ 

Affidavit  of  Landlord  (after  Service  of  preceding  Notice)  to  obtain  Svm- 
mona  against  the  Tenant  for  Non-payment  of  Rent. 

CouNTT,  ss  :  ,  of  ,  in  said  county,  being  duly  sworn, 

saith,  that  ,  of  aforesaid,  is  indebted  to  said  deponent  in  the  sum 

of  fifty  dollars,  due  the  first  day  of  May  last,  for  rent  of  a  house  and  lot  be- 
longing to  the  said  deponent,  situate  in  the  of  aforesaid,  lately 
demised  by  this  deponent  to  the  said  ,  and  in  which  the  said  now 
resides ;  that  on  the  day  of  he  demanded  the  said  rent  from  the 
said  ,  by  delivering  him  personally  a  true  copy  of  the  annexed  notice, 
at  the  same  time  showing  him  the  original,  [or  as  the  case  may  be.] 

And  that  the  said  bath  not  yet  paid  the  said  rent,  in  pursuance  of 

the  agreement  under  which  the  premises  were  demised  to  him,  or  delivered 
up  possession  of  the  said  premises  ;  but  he  has  made  default  in  the  payment 
of  the  said  rent ;  and  that  the  said  holds  over  and  continues  in  pos- 

session of  the  said  premises  without  the  permission  of  this  deponent,  and 
that  satisfaction  of  the  said  rent  cannot  be  by  distress  obtained  of  any  goods 
or  chattels.  D.  S. 

Sworn  and  subscribed,  this        day  ) 
of  ,  before  me,  \ 

Justice  of  the  Peace. 

Svmmons  to  Remove  Tenant  for  Nonpayment  of  Rent. 

To  ,  of  ,  in  the  county  of  ,  and  any  other  person  in  the 

possession,  or  claiming  the  possession  of  the  premises  hereinafter  described : 

Whereas,  of  ,  in  said  county,  has  made  oath  in  writing,  and 

presented  the  same  to  me,  the  undersigned,  a  Justice  of  the  Peace  of  , 

in  said  county,  that  on  the  day  of  .  18     ,    he    let  and  rented 

unto  for  the  term  of  from  day  of  ,  18     ,  at  the 

rent  of  $        ,  payable  ,  the  house  and  premises,  situate  in  the 

of  ,  in  said  county,  and  described  as  follows  : 


That  you  the  said  now  justly  indebted  to  in  the  sum  of  $ 

for  the  rent  of  said  premises,  pursuant  to  the  agreement  under  which  said 
premises  are  held  as  aforesaid  to  wit :  for  rent  due  by  the  terms  of  said 

agreement,  on  the  day  of  ,  18     .     That    he    caused  a  notice  in 

writing  to  be  served  on  you,  on  the  day  of  ,  18     ,  requiring  pay- 

ment of  said  rent,  or  possession  of  said  premises  within  three  days  from  the 
service  of  said  notice  ;  that  said  rent  has  not  been  paid,  or  any  part  thereof, 
and  that  you  hold  over  and  continue  in  possession  of  said  premises  after  de- 
fault in  the  payment  of  said  rent,  without  the  permission  of  said  ,  your 
landlord. 

Therefore,  in  the  name  of  the  People  of  .the  State  of  New  Tork,  you  are 
hereby  required  forthwith  to  remove  from  the  said  premises,  or  to  show  cause 
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before  me,  at  ,  in  the  of  ,  in  said  county  of  ,  on  the 

day  of  J 18    ,  at        o'clock  in  the        noon,  why  possession  of  said 

premises  should  not  be  delivered  to  the  said  ,  your  landlord. 

Witness  my  hand,  this  day  of  18    . 

Justice  of  the  Peace. 

Section  3  of  Chapter  228  of  the  Laws  of  the  State  of  New 
York,  passed  May  19,  1868.  It  shall  be  the  duty  of  every 
person  to  whom  a  copy  of  a  summons  shall  be  delivered  in 
pursuance  of  subdivision  two  or  three  of  section  thirty- 
two  of  title  ten,  chapter  eight,  part  three  of  the  Eevised 
Statutes,  to  deliver  such  copy  to  the  tenant  to  whom  the 
same  is  directed,  or,  if  such  tenant  cannot  be  found,  to  his 
agent  for  the  demised  premises,  without  any  avoidable  delay ; 
and  a  copy  of  this  section  shall  be  written  or  printed  upon 
the  outside  of  every  such  copy.  If  neither  the  tenant  nor 
his  agent  can  be  found  for  that  purpose,  then  the  person  to 
whom  such  copy  is  delivered  shall  take  the  same  to  the 
magistrate  by  whom  the  summons  is  issued,  at  the  time  and 
place  named  therein,  and  inform  him  that  the  tenant  cannot 
be  found.  Every  person  who  shall  wilfully  violate  any  of 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  im- 
prisonment for  not  less  than  thirty  days  nor  more  than  one 
year. 

1  County,  ss  :l 

,  of  ,  in  said  county,  being  duly  sworn,  says,  that  on  the 

day  of  )  18    ,  at  hours  and  minutes  in  the  noon,  he 

served  personally  upon  ,  of  ,  in  said  county,  the  foregoing  sum- 

mons, by  delivering  a  true  copy  thereof  to  him  and  at  the  same  time  showing 
to  him  the  said  original  summons,  at  in  the  of 

Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  18     .        J 

County  op  ,  ss  :  being  duly  sworn,  deposes  and 

says,  that  on  the  day  of  ,  18     ,  at  hours  and  minutes 

in  the  noon,  at  in  the  of  ,  he  served  the  within  sum- 

mons upon  ,  by  leaving  a  copy  thereof  at  the  place  of  residence  of  said 

,  in  the  of  ,  where  the  demised  premises  mentioned  and 

described  in  the  within  summons  are  situated,  with  ,  a  person  of  about 

years  of  age,  and  of  suitable  age  and  discretion,  residing  on  the  pre- 
mises, and  at  the  time  of  leaving  said  copy,  as  aforesaid,  the  said  was 
absent  from  his  aforesaid  residence. 
Sworn  to  and  subscribed  before  me,  ) 
'  this            day  of            ,  18    .         J 

1  Laws  1868,  page  1930. 
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CovNTT  OF  ,  S3  :  being  sworn,  says,  that  on  the 

day  of  ( 18    ,  had!  place  of  residence  in  the  town 

of  ,  the  town  in  which  the  within  mentioned  demised  premises  are 

situated,-  and  that  ,  the  tenant  named  in  the  within 

s  ummons,  could  not  on  said  day  of  >  18     ,  he  found  upon  the 

demised  premises,  mentioned  and  described  in  the  within  summons.     That 
on  said  day  of  ,  18     ,  at  hours  and  minutes,  in  the 

noon,  deponent  left  a  copy  of  the  within  summons  at  the  demised  pre- 
mises mentioned  and  described  in  the  within  summons,  with  ,  a  person 
of  mature  age,  to  wit.:  about  years  of  age,  and  of  suitable  discretion, 
residing  on  the  said  demised  premises.^ 


Sworn  to  and  subscribed  before  me, 
this  day  of  18    . 

In  the  case  of  a  tenancy  at  will,  or  at  sufferance,  or,  in 
other  words,  where  there  is  no  certain  term  affixed  and  agreed 
on  for  the  giving  up  of  the  premises,  thirty  days'  notice  is 
required. 

ybtice  to  Quit,  to  a  Tenant  at  Will,  or  at  Sufferance. 
To  C.  D.,  of         '  : 

You  are  hereby  required  to  remove  from  and  quit  the  premises  which  you 
hold  of  me,  situate  in  the  city  of       ,  in  the  county  of        ,  within  one  month 
after  service  of  this  notice. 
Dated  the  day  of  ,  in  the  year  18    . 

Tours,  Etc.,  A.  B. 

THoteI—"  No."  OT"ji." 

Note  2 — If  he  has  one  in  the  town,  insert, ''  that  after  diligent  effort  on  that 
day  by  deponent  at  the  said  place  of  residence  of  said  ,  deponent 

could  find  no  person  at  such  place." 

Note  3 — If  no  person  residing  on  the  demised  premises  can  be  found  erase 
words  in  italic  and  insert  "  with  ,  a  person  of  mature  age,  to  wit : 

about  years  of  age  and  of  suitable  discretion,  connected  with  the  de- 

mised premises  mentioned  and  described  in  the  within  summons,  by  employ- 
ment at  the  business  of  ,  the  business  for  which  the  said  premises 
are  used,  there  being  at  the  time  of  making  such  service,  no  person  residing 
upon  the  said  demised  premises."  If  no  person  employed  upon  or  connected 
with  the  demised  premises  can  be  found  therein,  instead  of  above  erase  words 
"left  a  copy  of  the  within  summons  "and  words  in  italic,  and  insert  "  afRxed 
a  copy  of  the  within  summons  upon  ,  that  being  a  conspicuous 
part  of  the  demised  premises  mentioned  and  described  in  the  within  sum- 
mons. That  at  the  "time  of  so  doing  no  person  residing  or  employed  on  the 
said  demised  premises  could  be  found  thereon  by  the  deponent,  although  he 
made  a  diligent  effort  so  to  do,  and  diligent  examination  thereon." 
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The  preceding  notice  ought  to  be  served  by  some  disin- 
terested person,  who  can  be  made  a  witness  between  the 
parties,  and  a  copy  should  be  kept. 

Affidavit  to  he  made  by  the  Landlord  in  case  of  a  Tenancy  at  Will. 

Oneida  County,  ss  :  A.  B.,  of  ,  in  said  county,  being  sworn,  saith, 

that  since  the  day  of  ,  in  the  year  18  ,  C.  D.,  of  the  same  place,  has 
held  and  occupied  the  house  and  lot  in  the  city  of  Utica,  on  Cooper  street, 
where  the  said  C.  D.  now  resides,  as  the  tenant  of  this  deponent,  and  at  his  will, 
and  without  any  certain  time  agreed  on  for  the  termination  of  said  tenancy. 
And  this  deponent  caused  a  notice  in  writing  to  be  served  on  the  said  C.  D., 
in  due  form  of  law,  on  the  day  of  last,  requiring  him  to  remove 

from  said  premises  within  one  month  from  the  day  of  service  thereof. 

And  this  deponent  further  saith,  that  the  said  time  hath  expired,  and  that 
the  said  C.  D. ,  or  his  assigns,  hold  over  and  continue  in  possession  of  the 
said  premises  after  the  expiration  of  said  time,  without  the  permission  of  this 
deponent.  A.  B. 

Sworn  and  subscribed  this  .         day  > 
of  ,  before  me,  $ 

S-  T.,  Justice  of  the  Peace.  * 

§  30.  On  receiving  such  affidavit,  such  officer  shall  issue 
his  summons,  describing  the  premises  of  which  possession  is 
claimed,  and  requiring  any  person  in  possession  of  the  said 
premises,  or  claiming  the  possession  thereof,  forthwith  to 
remove  from  the  same;  or  to  show  cause,  before  the  said 
magistrate,  within  such  time  as  shall  appear  reasonable,  not 
less  than  three  nor  more  than  five  days,  why  possession  of 
said  premises  should  not  be  delivered  to  such  applicant,  pro- 
vided, however,  that  in  the  cases  where  a  person  continues 
in  possession  of  the  demised  premises,  after  the  expiration 
of  his  term  without  permission  of  his  landlord,  the  magis- 
trate, if  the  summons  be  issued  on  the  day  the  term  expires, 
or  on  the  next  day  thereafter,  may  direct  such  summons  to 
be  made  returnable  on  the  same  day,  at  any  time  after  twelve 
o'clock  noon,  and  before  six  o'clock  in  the  afternoon.  [Sess. 
Laws,  1868,  chap.  828.) 

Summons  requiring  the  Tenant  to  Show  Cause  why  he  should  not  be  Dis- 


To  John  Doe,  of  ,  in  the  comity  of 

Whereas,  has  made  oath  before  me,  that  you  are  justly  indebted  unto 

him  in  the  sum  of  fifty  dollars,  due  the  first  of  May  last,  for  rent  of  a  house 

and  lot  belonging  to  the  said  ,  and  situate  in  the         of        ,  in  the  county 

of  ,  in  which  you  now  reside  •,  that  he  has  demanded  from  you  the  said 
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rent  or  possession  of  the  premises,  in  due  form  of  law  ;  and  that  default  has 
been  made  in  the  payment  thereof,  pursuant  to  the  agreement  under  which  the 
premises  were  let ;  and  that  you  hold  over  and  continue  in  possession  of  the 
same,  without  the  permission  of  the  landlord,  after  default  in  the  payment  of 
the  rent  aforesaid,  and  that  satisfaction  of  the  said  rent  cannot  be  obtained  by 
distress  of  any  goods.  Therefore  you  are  hereby  summoned  and  required  to 
remove  from  the  said  premises  or  show  cause  before  me,  in  the  said  of  , 
on  the  day  of  ,  at  o'clock  in  the  noon,  why  the  said  should 
not  be  put  in  full  possession  thereof. 
Witness  my  hand,  this        day  of        ,  one  thousand  eight  hundred  and 

S.  T.  Justice  oj'the  Peace. 

Where  two  tenants  are  jointly  charged  in  the  affidavit  of 
the  landlord  with  holding  over,  after  demand  and  non-pay- 
ment of  rent,  the  affidavit  of  one  of  them,  stating  that  the  rent 
had  not  been  demanded  of  him,  is  not  sufficient  to  make  an 
issue  requiring  the  summoning  of  a  jury. 

The  demand  of  rent  of  one  of  the  two  joint  tenants  is  suffi- 
cient to  authorize  proceedings  for  a  removal.^ 

If  the  proceeding  is  commenced  under  the  other  subdi- 
visons  of  the  28th  section  then  the  affidavit  should  be  varied 
so  as  to  conform  to  the  facts  of  the  case. 

Summons  requiring  the  Tenant  to  Remove. 

To  Richard  Koe : 

Whereas,  John  Doe  has  made  affidavit,  and  presented  the  same  to  me,  that . 
on  or  about  the  first  day  of  June,  18  ,  he  rented  unto  you  a  certain  lot  of 
land  [describe  the  premises,]  for  the  term  of  one  year  from  the  said  June, 
first,  and  that  you  or  your  assigns  hold  over  and  continue  in  possession  of  the 
said  premises  after  the  expiration  of  your  term  therein,  without  the  permis- 
sion of  the  landlord  :  Therefore,  the  people  of  the  State  of  New  York  hereby 
summon  and  require  you  forthwith  to  remove  from  the  said  premises,  or  show 
cause  before  me,  at  my  ofiice  in  the  of  ,  day  of  ,  at  ten  o'clock 
in  the  forenoon,  why  possession  of  the  said  prenuses  should  not  be  delivered 
to  the  landlord. 

Witness  my  band-  at        ,  this        day  of        ,  18    . 

Justice  of  the  Peace. 

§  31.  Previous  to  issuing  such  summons  in  the  case  of  a 
tenancy  at  will  or  at  sufferance,  the  magistrate  shall  be  satis- 
fied by  affidavit,  that  such  tenancy  has  been  terminated  by 
giving  notice  in  the  manner  prescribed  by  law.  And  if  ap- 
plication be  made  for  such  summons  to  be  served  on  any 
person  holding  over  real  estate  which  shall  have  been  sold 

1  6  Selden,  227. 
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on  execution,  the  magistrate  shall,  in  like  manner,  be  satis- 
fied that  a  demand  of  the  possession  of  such  premises  has 
been  made.' 

§  32.     Such  summons  shall  be  served  either — ■ 

1.  By  delivering  to  the  tenant  to  Avhom  it  shall  be  directed 
a  true  copy  thereof,  and  at  the  same  time  showing  him  the 
original ;  or, 

2.  If  such  tenant  be  absent  from  his  place  of  residence 
and  such  place  is  in  the  city  or  town  in  which  the  demised 
premises  are  situated,  by  leaving  a  copy  thereof  at  such  place 
with  some  person  of  mature  age,  residing  on  the  premises  ; 
or, 

3.  If  no  such  person  can  be  found  at  such  place,  or  if  such 
place  is  not  in  the  same  city  or  town  with  the  demised  prem- 
ises, and  the  tenant  cannot  be  found  upon  the  demised  prem- 
ises, by  leaving  a  copy  thereof  at  the  demised  premises,  with 
some  person  of  mature  age  residing  thereon,  or  if  there  be_ 
no  such  person  residing  thereon,  with  some  person  of  mature 
age  connected  with  the  demised  premises  by  employment  in 
any  business  for  which  the  premises  are  used,  or,  if  no  such 
person  residing  or  employed,  on  the  demised  premises,  can 
be  found  thereon,  then  such  service  may  be  made  by  affixing 
such  copy  upon  a  conspicuous  part  of  said  demised  premises. 
If  the  summons  be  returnable  on  the  day  on  which  it  is 
issued,  it  shall  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  made  returnable,  and  if  not  returnable  on  the 
same  day,  it  shall  be  served  at  least  two  days,  before  the 
day  on  which  it  is  made  returnable.  The  proof  of  the 
service  of  the  summons  shall  state  particularly  the  exact 
time,  place  and  manner  of  service,  including  the  name  of 
the  person  on  whom  the  service  was  made,  if  it  can  be  ascer- 
tained.     Laws  of  1868,  Chap.  828.) 

Section  3.  It  shall  be  the  duty  of  every  person  to  whom  a 
copy  of  a  summons  shall  be  delivered,  in  pursuance  of  subdi- 
vision two  or  three  of  section  thirty-two  of  title  ten,  chapter 
eight,  part  three  of  the  Revised  Statutes,  to  deliver  such 
copy  to  the  tenant  to  whom  the  same  is  directed,  or,  if  such 

1  Paige,  737,  §§  7,  8. 
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tenant  cannot  be  found,  to  his  agent  for  the  demised  premi- 
ses, without  any  avoidable  delay  ;  and  a  copy  of  this  section 
shall  be  written  or  printed  upon  the  outside  of  every  such 
copy.  If  neither  the  tenant  nor  his  agent  can  be  found  for 
that  purpose,  then  the  person  to  whom  such  copy  is  delivered 
shall  take  the  same  to  the  magistrate  by  whom  the  summons 
is  issued,  at  the  time  and  place  named  therein,  and  inform 
him  that  the  tenant  cannot  be  found.  Every  person  who 
shall  wilfully  violate  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  by  imprisonment  for  not  less  than 
thirty  days  nor  more  than  one  year. 

Jtffidavit  of  the  Service  of  the  Svmmons. 

Oneida  Couhtt,  ss 

John  Anderson,  of  the  of  ,  in  said  county,  being  duly  sworn,  saith 
that  on  the  day  of  ,  18  ,  he  personally  served  the  annexed  summons 
upon  Eichard  Roe,  the  tenant  therein  named,  by  delivering  to  him  a  true  copy 
thereof,  at  the  same  time  showing  him  the  original.    JOHIf  ANDERSON. 

Subscribed  and  sworn,  &c. 

§  33.  If  at  the  time  appointed  in  the  said  summons,  no  suf- 
ficient cause  be  shown  to  the  contrary,  and  due  proof  of 
the  service  of  such  summons  be  made  to  such  magistrate,  he 
shall  thereupon  issue  his  warrant  to  the  sheriff  of  the  county 
or  to  any  constable  or  marshal  of  the  city  or  town  where  the 
premises  are  situated,  commanding  him  to  remove  all  per- 
sons from  the  said  premises,  and  to  put  the  said  applicant 
to  such  magistrate,  into  the  full  possession  thereof. 

Any  person  in  possession  of  such  demised  premises,  or 
any  person  claiming  possession  thereof,  may,  at  the  time  ap- 
pointed in  such  summons  for  showing  cause,  file  an  affidavit 
with  the  magistrate  who  issued  the  same,  denying  the  facts 
upon  which  the  said  summons  was  issued,  or  any  of  those 
facts  and  the  matters  thus  controverted  may  be  tried  by  the 
magistrate,  or  by  a  jury  ;  provided  either  party  to  such  pro- 
ceedings shall  at  the  time  designated  in  such  summons  for 
showing  cause,  demand  a  jury,  and  at  the  time  of  such  de- 
mand pay  to  such  magistrate  the  necessary  costs  and  expen- 
ses of  obtaining  such  jury.^ 

1  Amended  Sess.  Laws  1857. 
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Where  the  tenants  of  lands,  under  a  lease  containing  a 
right  of  re-entry  for  default  in  paying  rent,  sublets  a  part 
thereof,  the  subtenant  in  order  to  protect  his  possession,  may 
pay  his  rent  to  the  original  lessor.^ 

Form  of  Affidavit  denying  the  facts  stated  in  Landlord's  Affidavit. 

Oneida  County,  Town  of  ,  ss.  Richard  Roe,  of  the  of  ,  being 
duly  sworn,  says,  he  denies  that  he  holds  over,  and  continues  in  possession 
of  the  premises  mentioned  and  referred  to  in  John  Doe's  aflSdavit,  without 
the  permission  of  the  said  John  Doe,  but,  on  the  contrary,  this  deponent  says 
that  he  has  leased  the  said  premises  for  another  year,  or  according  to  the 
facts,  or  that  he  denies  that  he  leased  the  premises,  or  he  denies  that  any 
rent  is  due. 

Subscribed  and  sworn,  Scb.  RICHARD  ROE. 

If  either  party  desire  to  have  the  issue  thus  formed  tried 
by  a  jury,  he  must  make  his  demand  for  such  jury  before 
any  adjournment  takes  place,  he  must  also  pay  to  the  Jus- 
tice the  necessary  costs  and  expenses  for  obtaining  a  jury. 

The  jury  is  to  be  drawn  and  sworn  in  the  same  manner 
as  any  other  jury  in  a  civil  cause,  before  a  Justice  of  the 
Peace,  and  the  trial  will  then  proceed  in  the  same  manner 
until  the  jury  shall  render  their  verdict. 

In  a  case  of  summary  proceedings  to  recover  possession 
of  lands,  (art.  2,  chap.  8,  2  R.  S.  512,)  before  a  County 
Judge,  the  Judge  has  no  authority  to  try  the  issue  without 
a  jury. 

The  Code  (^  471,)  exempts  such  proceedings  from  its 
operation,  and  the  waiver  of  trial  by  jury,  under  the  Code, 
(§  268,)  has  no  application  to  cases  of  this  nature.^ 

^  35.  In  order  to  form  such  jury,  the  magistrate  with 
whom  such  affidavit  shall  be  filed,  shall  nominate  twelve 
reputable  persons,  qualified  to  serve  as  jurors  in  courts  of 
record,  and  shall  issue  his  precept,  directed  to  the  sheriff, 
or  one  of  the  constables  of  the  county,  or  any  constable  or 
marshal  of  the  city  or  town,  commanding  him  to  summon 
the  persons  so  nominated,  to  appear  before  such  magistrate 
at  such  time  and  place  as  he  shall  therein  appoint,  not  more 
than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matter  in  diflerence. 

1  Feck  vs.  In^ersoU,  8  Seld.  628.  2  Beijamin  vs.  Benjamin,  1  Seld.  882, 
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The  necessary  costs  and  expenses  to  be  paid,  in  order  to 
obtain  such  jury,  would  probably  be  the  costs  of  issuing  the 
precept,  swearing  the  jury,  constable's  fees  summoning  the 
jury,  and  the  jurors'  fees,  which  fees  are  governed  by  the 
same  rules  as  in  other  civil  actions,  before  Justices  of  the 
Peace. 

In  order  to  form  a  jury,  tlie  Justice  must  nominate  twelve 
reputable  persons  qualified  to  serve  as  iurors  in  courts  of 
record,  and  thereupon  issue  his  precept  to  the  sheriff  of  the 
county  or  some  constable,  commanding  him  to  summon  the 
persons  so  nominated,  to  appear  before  him  at  such  time  and 
place  as  he  shall  appoint,  (within  his  town,)  not  exceeding 
three  days  from  the  date  thereof. 

J^'orm  of  Precept  to  Svmmon  Jwry. 

To  the  Sheriff  of  the  county  of  ,  or  any  Constable  of  said  county,  or 

any  Constable  or  Marshal  of  the  eity  or  town  of 

Whereas,  an  application  was  heretofore  made  to  me  by  ,  supported 

by  an  affidavit,  praying  for  the  removal  of  from  [describe  the  premises,] 

which  affidavit  hath  been  denied  upon  oath  by  the  said 

Therefore,  I  do  command  you,  in  the  name  of  the  People  of  the  State  of 
New  York,  to  summon,  [here  state  the  names  of  the  persons  so  nominated,] 
being  twelve  reputable  persons,  qualified  to  serve  as  jurors  in  courts  of  record, 
and  nominated  by  me  for  the  purpose,  to  appear  before  me,  at  my  office,  [here 
state  time  and  place,  not  exceeding  three  days,]  for  the  purpose  of  trying  the 
matters  in  difference,  as  aforesaid,  between  the  said  and  and 

fail  not  at  your  peril. 

Given  under  my  hand,  at  the  day  of  18 

Justice  of  the  Peace. 

Default  in  the  payment  of  the  rent  where  there  is  a  cove- 
nant for  its  payment,  ^nd  no  condition  in  the  lease  providing 
for  a  re-entry  in  case  of  such  default,  does  not  work  a  for- 
feiture of  the  term.^ 

§  36.  Six  of  the  persons  so  summoned,  shall  be  drawn  in 
like  manner  as  jurors  in  Justices'  Courts,  and  shall  be  sworn 
by  such  magistrate,  well  and  truly  to  hear,  try  and  deter- 
mine the  matters  in  difference  between  the  parties. 

F'orm  of  Oath  to  Jurors. 
Ton,  and  each  of  you,  do  swear  that  you  will  well  and  truly  hear,  try,  and 
determine  the  matters  in  difference  now  pending  before  me,  between  John  Doe 
and  Richard  Eoe,  and  a  true  verdict  give  thereupon,  according  to  the  evi- 
dence.   So  help  you  God. 

ISSeld.  9. 
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§  5.  There  shall  be  added  to  said  article  the  following 
sections : 

1.  In  case  of  proceedings  before  a  Justice  of  the  Peace 
under  this  article,  the  justice  shall  enter  the  finding  of  the 
jury,  or  in  case  no  jury  is  called  under  the  foregoing  pro- 
visions, his  final  decision,  upon  said  application  for  such 
warrant,  in  his  docket,  and  render  judgment  therefor,  and 
include  in  such  judgment,  cost  of  such  proceedings  to  the 
prevailing  party  at  the  same  rate  of  fees  now  allowed  by 
law  in  civil  actions  in  courts  of  Justices  of  the  Peace,  and 
limited  in  like  manner,  and  in  the  warrant  for  delivery  of 
possession,  or  by  execution  issued  by  him,  the  Justice  shall 
direct  the  collection  of  such  costs. 

The  Justice  must  enter  the  verdict  of  the  jury,  if  there  be 
one,  if  there  be  none,  then  his-  own  decision,  in  his  docket, 
and  render  judgment  upon  it,  which  judgment  must  include 
the  costs  of  ■  the  prevailing  party,  according  to  the  rate 
of  fees  as  now  allowed  by  law  in  Justices'  Courts  in  civil 
actions. 

JPorm  of  Justices'  Docket. 

John  Doe,     5     Proceedings  to  remove  ,  the  defendant,  nnder 

vs.  >         the  act  in  relation  to  summary  proceedings  to  recover 

RtCHABi>  EoE.  )         the  possession  of  lands. 

June  26,  18     .    Filed  affidavit  of 
"     "      "        Issued  summons,  returnable  same  day  at  3  o'clock  in  the 

afternoon  at  my  office^ 
"      "      "        Filed  counter  affidavit.    Defendant  demanded  a  jury  and 

paid  fees,  $1.60. 
"     "     "        Issued  precept,  returnable  forthwith. 
June  27.    Cause  tried  by  jury,  who  rendered  a  verdict  that  defendant  was 
guilty  [of  holding  over  without  the  permission  of  the  plaintiff,  or  of  not  pay- 
ing his  rent  as  charged.] 

Plaintiff's  costs.     [Here  state  the  costs.] 
Judgment  for  the  plaintiff,  $ 

June  28.    Issued  warrant  to  ,  for  the  delivery  of  possession  to 

plaintiff,  and  also  to  collect  the  said  judgment. 

Warrant  to  put  the  Landlord  in  Possession. 

To  the  Sheriff  of  the  county  of  Oneida,  or  any  constable  or  marshal  of  the 

town  of 

Whereas,  has  made  affidavit,  and  presented  the  same  to  me,  tha,t 

on  or  about  the  first  day  of  December,  in  the  year  18    ,  he  demised  unto 

a  certain  lot  of  land,  [here  describe  the  premises,]  for  the  term  of 

one  year  from  the  first  day  of  May  then  next,  and  that  he  or  his  assigns  hold 
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over  and  continue  in  possession  of  the  same  after  the  expiration  of  said  term 
therein,  without  the  permission  of  the  landlord :  Whereupon  I  issued  a  sum- 
mons requiring  the  said  tenant  forthwith  to  remove  from  the  said  premises,  or 
show  cause  before  me,  at  a  certain  time  now  past,  why  the  possession  of  the 
said  premises  should  not  be  delivered  to  the  landlord;  and  no  sufficient  cause 
having  been  shown  to  the  contrary,  I  do,  therefore,  in  the  name  of  the  people 
of  the  State  of  New  York,  command  you  to  remove  all  persons  from  the 
said  premises,  and  put  the  landlord  into  the  full  possession  thereof. 

And  you  are  also  hereby  commanded,  in  the  name  of  the  people  of  the  State 
of  New  York,  to  levy  the  sum  of  dollars  for  said  costs  in  the  said  pro- 

ceedings of  the  goods  and  chattels  of  the  said  ,  (excepting  such 

goods  and  chattels  as  are  by  law  exempt  from  execution,)  and  bring  the  money 
which  you  shall  collect  in  sixty  days  from  the  date  hereof,  before  me  at  my 
office  in  Utioa,  to  satisfy  the  same;  and  if  no  such  goods  or  chattels,  or  not 
sufficient  to  satisfy  this  execution  can  be  found,  you  are  further  required  to 
take  the  body  of  the  said  ,  and  convey  him  to  the  common  jail  of 

said  county,  there  to  remain  until  this  execution  be  paid,  or  he  be  thence  dis- 
charged according  to  law. 

Given  under  my  hand  at  ,  this       day  of  ,18    . 

,  Justice  of  the  Peace. 

2.  The  proceedings  before  said  Justice  may  be  removed 
by  appeal  to  the  County  Court  of  the  county,  in  the  same 
manner  and  with  the  like  effect,  and  upon  like  security  as 
appeals  from  the  judgment  of  Justices  of  the  Peace  in  civil 
actions,  except  that  the  decision  of  such  County  Judge  shall 
be  an  affirmance  or  reversal  of  such  judgment,  and  be  final. 
But  in  addition  to  the  security  for  such  judgment  as  re- 
quired by  law  in  case  of  such  appeal ;  in  order  to  stay  the 
issuing  of  such  warrant  or  execution,  there  shall  in  case  of 
appeal  by  the  tenant,  be  security  also  given,  for  the  pay- 
ment of  all  rent  accruing  or  to  accrue  upon  said  premises 
subsequent  to  the  said  application  to  such  Justice. 

3.  No  appeal  shall  under  this  act  be  allowed,  unless  such 
security  for  said  judgment  shall  be  given  and  approved  by 
the  Judge  at  the  time  of  allowing  such  appeal,  and  served 
on  the  Justice  with  the  affidavit  of  appeal. 

The  proceedings  before  the  Justice  may  be  removed  to 
the  County  Court  by  appeal,  in  the  same  manner  as  other 
appeals  are  taken  from  the  judgments  rendered  by  and 
before  Justices  of  the  Peace,  (except  as  hereinafter  stated,) 
and  prosecuted  to  a  final  decision  in  the  same  manner  as 
appears  by  the  2d  subdivision  of  the  5th  section  of  the  fore- 
going act. 
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The  3d  subdivision  of  the  5th  section  requires  the  security 
to  be  approved  by  the  Judge,  but  that  means  when  the  pro- 
ceedings are  before  him.  When  before  a  Justice  of  the 
Peace,  it  may  be  approved  by  him. 

The  notice  of  appeal,  (the  security  and  approval  in  case  a 
stay  of  proceedings  is  desired,)  must  be  served  on  the  Justice 
within  twenty  days  after  the  judgment  is  rendered,  and 
copies  on  the  respondent  within  the  same  time. 

Form  of  Security  on  Appeal  to  Comity  Cowrt. 

Whereas,  on  the  day  of  ,  18    ,  John  Doe  commenced  pro- 

ceedings before  ,  Esq.,  a  Justice  of  the  Peace  of  the  of 

,  against  Richard  Roe,  under  and  by  virtue  of  the  act  in  relation  to  sum- 
mary proceedings  to  recover  the  possession  of  land,  and  a  judgment  rendered 
therein  against  the  said  Richard  Roe,  for  the  sum  of  dollars,  and  the 

said  Richard  Roe  has  appealed  the  same  to  the  County  Court  of  the  said  county 
of  Oneida.- 

Now,  therefore,  we,  Richard  Roe  and  John  Snow,  of  ,  hereby  un- 

dertake and  promise  to  and  with  the  said  John  Doe,  that  if  judgment  be  ren- 
dered against  the  said  Richard  Roe  on  the  said  appeal,  and  execution  thereon 
be  returned  unsatisfied  in  whole  or  in  part,  we  will  pay  the  amount  un- 
satisfied. 

As  witness  our  hands  this         day  of  ,  18    . 

RICHARD  ROE, 
JOHN  SNOW. 

In  case  the  defendant  desires  to  stay  the  issuing  of  the  warrant  or  execution 
■until  the  final  hearing,  then  after  the  word  "  unsatisfied"  add.  And  we  fur- 
ther undertake  and  promise  that  we  will  pay  all  the  rent  that  has  accrued  or 
may  accrue  upon  said  premises  mentioned  and  described  in  said  proceedings, 
subsequent  to  the  said  application  to  said  Justice. 

As  witness,  &c. 

§  37.  After  hearing  the  allegations  and  proofs  of  the 
parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a 
constable,  or  by  some  proper  person  appointed  by  the  magis- 
trate for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  in  courts  of  record.^ 

Sheriff's  or  Constable's  Oath. 
You  swear,  in  the  presence  of  Almighty  God,  that  you  will,  to  the  utmost 
of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  together,  in 
some  private  and  convenient  place,  without  any  meat  or  drink,  except  such 
as  shall  be  ordered  by  me;  that  you  will  not  sufier  any  communication,  orally, 
or  otherwise,  to  be  made  to  them;  that  you  will  not  communicate  with  them 

1  Laws  of  1820,  p.  176,  §  8. 
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yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask  them  whether 
they  have  agreed  on  their  verdict,  until  they  shall  be  discharged;  and  that  you 
will  not,  before  they  render  their  verdict,  communicate  to  any  person  the 
state  of  their  deliberations,  or  the  verdict  they  have  agreed  on. 

^  38.  If  such  jury  cannot  agree,  after  being  kept  together 
for  such  time  as  such  magistrate  shall  deem  reasonable,  he 
may  discharge  them,  and  nominate  a  new  jury,  and  issue  a 
flew  precept  in  manner  aforesaid.^ 

If  the  decision  of  the  magistrate  or  the  verdict  of  the  jury 
shall  be  in  favor  of  thf,  lessor  or  landlord,  or  other  person 
claiming  the  possession  of  the  premises,  the  magistrate  shall 
issue  his  warrant  tu  the  sheriff  or  to  any  constable  of  the 
county  in  which  the  premises  are  situated,  commanding  such 
officer  to  put  such  landlord,  lessor,  or  other  person  into  pos- 
session, as  hereinbefore  directed.^       * 

Warrant  to  Dispossess  the  Tenant  after  Ferdict  against  him  for  not  Pay- 

ing  Rent. 

To  any  of  the  Constables  of  the  county  of  Oneida — Greeting : 

Whereas,  hath  made  oath  before  me,  that  was  justly 

indebted  to  him  in  the  sum  of  fifty  dollars,  for  rent  of  a  house  and  lot,  belong- 
ing to  the  said  ,  and  situate  in  the  ,  in  said  county 
of  ,  and  in  which  the  said  now  resides  ;  that  he  had  de- 
manded the  said  rent  or  possession  of  the  premises,  in  due  form  of  law,  from 
the  said  ,  who  hath  made  default  in  the  payment  thereof,  pursuant 
to  the  agreement  under  which  the  premises  were  let ;  and  that  he  holds  over 
and  continues  in  possession  of  the  same,  without  the  permission  of  the  land- 
lord, after  the  default  in  the  payment  of  the  rent  as  aforesaid.  Whereupon  I 
issued  a  summons,  requiring  the  tenant  to  remove  from  said  premises,  or  to 
show  cause,  before  me,  at  a  certain  time  now  past,  why  the  landlord  should 
not  be  put  in  possession  of  the  said  premises.  (And  whereas,  on  [or  before] 
the  time  appointed  in  such  summons,  the  said  ,  being  in  possession 
[or  claiming  possession]  of  said  premises,  having  filed  an  affidavit  with  me,  the 
undersigned,  who  issued  said  summons,  denying  the  facts  [or  some  or  one  of 
the  fects,]  upon  which  said  summons  was  issued;  and  a  jury  having  been  regu- 
larly nominated,  summoned,  balloted  for  and  sworn,  in  pursuance  of  the  direc- 
tions of  the  statute  in  such  case  made  and  provided,  to  determine  the  matters 
controverted  between  the  said  parries  ;  and  the  said  jury,  after  hearing  the 
proofs  and  allegations  of  the  parties,  and  being  kept  together  by  a  proper  offi- 
cer duly  sworn  until  they  were  agreed  on  their  verdict,  having  found  a  ver- 
dict in  favor  of  the  said  :)  Now,  therefore,  the  People  of  the  State 
of  New  York  command  you  to  remove  all  persons  from  the  said  premises 
and  put  the  said                  in  full  possession  thereof. 

1  Laws  of  1820,  p.  179,  §  3;  9  Wend.    2  Amended  Sess.  Laws,  1867. 
230. 

Er 
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And  you  are  also  hereby  commanded,  in  the  name  of  the  People  of  the 
State  of  New  York,  to  levy  the  sum  of  dollars  for  said  costs  in  the 

said  proceeding  of  the  goods  and  chattels  of  the  said  ,  [excepting 

such  goods  and  chattels  as  are  by  law  exempt  from  execution]  and  bring  the 
money  which  you  shall  collect,  in  sixty  days  from  the  date  hereof,  before  me, 
at  my  oflBce,  in  ,  to  satisfy  the  same  ;  and  if  no  such  goods  or  chatteU, 

or  not  sufficient  to  satisfy  this  execution  can  be  found,  you  are  further  re- 
quired to  take  the  body  of  the  said  ,  and  convey  him  to  the  comr 
mon  jail  of  said  county,  there  to  remain  until  this  execution  be  paid,  or  he  be 
thence  discharged  according  to  law. 

Given  under  my  hand,  at  ,  this         day  of  18    . 

Justice  of  the  Peace. 

^  40.  The  officer  to  whom  such  warrant  for  delivering 
possession  shall  be  directed  and  delivered,  in  either  of  the 
cases  aforesaid,  is  hereby  required  to  execute  the  same  ac- 
cording to  the  tenor  thereof.^ 

§  41.  Any  magistrate  before  whom  such  application  may 
be  pending,  may,  upon  the  request  of  either  party,  adjourn 
the  hearing  of  such  application,  for  the  purpose  of  enabling 
such  party  to  procure  his  witnesses  whenever  it  shall  appear 
to  be  necessary  ;  but  such  adjournmeut  shall  in  no  case  ex- 
ceed ten  days. 

§  42.  Any  magistrate  before  whom  such  application  may 
be  pending,  may,  at  the  request  of  either  party,  issue  his 
subpoena,  requiring  any  person  to  appear  and  testify  before 
such  magistrate,  or  before  the  jury,  touching  the  matters 
herein  directed  to  be  heard  by  them  ;  and  every  person  who, 
being  served  with  such  subpoena,  shall,  without  reasonable 
cause,  refuse  or  neglect  to  appear  ;  or  appearing,  shall  refuse 
to  answer  upon  oath,  touching  the  matters  aforesaid  ;  shall 
be  subject  to  the  proceedings  and  penalties  provided  by  law 
in  similar  cases. 

Stbbpcma  to  Aj^tar  and  Testijy. 

Oneida  County,  ss. 

The  People  of  the  State  of  New  York,  to 

You,  and  each  of  you,  are  hereby  commanded  and  required  to  appear  before 
me,  one  of  the  Justices  of  the  Peace  of  said  county,  at  my  office,  in  the  , 
on  the  day  of  ,  to  testify  before  me,  [or  before  a  jury,]  touching  the 
matters  in  controversy  between  ,  landlord,  and  ,  tenant, 

ILaws  of  1820,  p.  179,  §  9. 
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relative  to  the  summary  removal  of  such  tenant  from  the  premises  of  the  said 
,  on  the  part  of  the  said  .    And  hereof  fail  not  at  your  peril. 

Given  under  my  hand,  this      day  of        .  ,  Justice  of  the  Peace. 

§  43.  Whenever  a  warrant  shall  be  issued  as  aforesaid,  by 
any  such  magistrate,  for  the  removal  of  any  tenant  from  any 
demised  premises,  the  contract  or  agreement  for  the  use  of 
the  premises,  if  any  such  exists,  and  the  relation  of  landlord 
and  tenant  between  the  parties,  shall  be  deemed  to  be  can- 
celed and  annulled. 

^  44.  The  issuing  of  such  warrant  of  removal  shall  be 
stayed  in  the  case  of  the  proceeding  for  the  non-payment  of 
rent,  if  the  person  owing  such  rent  shall  before  such  war- 
rant be  actually  issued,  pay  the  rent  due  and  all  the  costs  and 
charges  of  the  proceedings,  or  give  such  security  as  shall  be 
satisfactory  to  the  said  magistrate  to  the  person  entitled  to 
such  rent,  for  the  payment  thereof,  and  the  costs  aforesaid, 
in  ten  days.  And  in  case  the  person  giving  such  security 
shall  not,  within  the  said  ten  days,  produce  to  the  magistrate 
satisfactory  evidence  of  the  payment  of  the  rent  and  costs, 
the  warrant  of  removal  may  at  any  time  thereafter  be  issued. 

Ji'orrn  of  Security  for  Payment  of  Rent  and  Coats  in  Ten  Days. 

Whereas,  on  the      day  of  ,  18    ,  commenced  proceedings 

before  ,  Esq.,  a  Justice  of  the  Peace  of  the  city  of  [or  town  of,] 

against  ,  under  and  by  virtue  of  the  Act  in  relation  to  sum- 

mary proceedings  to  recover  the  possession  of  land,  and  a  judgment  was  this 
day  rendered  therein  against  the  said  ,  that  he  surrender  the  pos- 

session of  the  premises  therpin  mentioned,  for  the  non-payment  of  $  ,  rent 
due  from  him,  and  also  dollars  and  cents,  the  costs  and  charges  of  the 
said  proceedings  so  taken  against  him. 

Now,  therefore,  we,  and  ,  hereby  undertake,  and  promise 

to  and  with  said  ,  that  we  will  pay  him  the  sum  of  dollars  and 

cents,  the  amount  of  said  rent,  and  also  dollars  and  cents, 

the  amount  of  the  costs  and  charges  of  said  proceedings,  within  ten  days  from 

the  date  hereof. 

As  witness,  our  hands,  this       day  of  ,  18    . 

JOHN  DOE, 
JOHN  SNOW. 
I  hereby  certify,  that  I  approve  of  as  satisfactory  security  for 

the  payment  of  the  rent  and  costs  in  this  proceeding. 

,  Justice  of  the  Peace. 

^  45.  When  the  application  to  a  magistrate  is  founded 
on  the  fact  that  the  tenant  or  lessee  has  taken  the  benefit  of 
any  insolvent  act,  or  been  discharged  under  any  act  for  the 
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relief  of  his  person  from  imprisonment,  the  proceedings 
shall  be  stayed,  if  at  any  time  before  the  issuing  the  war- 
rant for  removal,  the  tenant  or  lessee  or  his  assignee,  shall 
pay  the  costs  of  such  proceedings  as  have  been  had,  and 
give  such  security  to  the  person  entitled  to  the  rent,  for  the 
payment  thereof  as  it  shall  become  due,  as  shall  be  satisfac- 
tory to  the  magistrate. 

§  46.  When  such  application  is  founded  upon  an  alleged 
sale  by  execution,  of  the  premises  occupied  by  the  defend- 
ant in  such  execution,  the  proceedings  shall  be  stayed,  if  at 
any  time  before  issuing  the  warrant  of  removal,  the  occu- 
pant shall, 

1.  Pay  the  costs  of  such  proceedings  ; 

2.  'File  with  the  oflScer,  before  whom  the  application  is 
pending,  an  affidavit  that  he  claims  the  possession  of  such 
premises  by  virtue  of  some  title  or  right  acquired  after  such 
premises  were  sold,  or  as  guardian  or  trustee  for  any  other  ; 
and, 

3.  Execute  a  bond  to  the  applicant  for  such  warrant  in 
such  penalty  and  with  such  sureties  as  the  magistrate  shall 
approve,  conditioned  to  pay  the  costs  which  may  be  re- 
covered against  him  in  any  ejectment  that  may  be  brought 
by  such  applicant  within  six  months,  for  the  recovery  of  the 
possession  of  such  premises ;  and  to  pay  the  value  of  the 
use  and  occupation  of  such  premises,  from  the  date  of  such 
bond,  to  the  time  such  applicant  shall  obtain  possession  of 
the  same  by  virtue  of  a  recovery  in  such  action  of  eject- 
ment ;  and  also  conditioned  not  to  commit  any  waste  or 
injury  to  such  premises  during  his  occupation  thereof. 

§  47.  The  Supreme  Court  may  award  a  c&'tiorari  for  the 
purpose  of  examining  any  adjudication  made  on  any  appli- 
cation hereby  authorized  ;  but  the  proceedings  on  any  such 
application  shall  not  be  stayed  or  suspended  by  such  writ  of 
certiorari,  or  any  other  writ  or  order  of  any  court  or  officer. 

§  48.  Whenever  any  such  proceedings  brought  before 
the  Supreme  Court  by  certiorari,  shall  be  reversed  or 
quashed,  the  court  may  award  restitution  to  the  party  in- 
jured, with  costs ;  and  may  make  such  order  and  rules,  and 
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issue  such  process,  as  may  be  necessary  to  carry  their  judg- 
ment into  eflfect. 

^  49.  In  all  cases  of  an  application  pursuant  to  the  pro- 
visions of  this  article,  the  prevailing  party  shall  recover 
costs,  and  may  maintain  an  action  for  the  recovery  thereof ; 
and  if  the  proceedings  be  reversed  or  quashed  by  the  Su- 
preme Court,  the  tenant  or  lessee  may  recover  against  the 
person  making  application  for  such  removal,  any  damages 
he  may  have  sustained  by  reason  of  such  proceedings,  with 
costs,  in  an  action  on  the  case. 

§  50.  Nothing  contained  in  this  title  shall  be  construed 
to  impair  the  rights  of  any  landlord  or  lessor,  or  of  any 
tenant,  in  any  case  not  herein  provided  for. 

An  assignee  is  liable  on  all  covenants  which  run  with  the 
land,  as  covenants  to  repair,  pay  rent,  &c.,  although  not 
expressly  named  therein.^ 

When  a  farm  is  let  on  shares,  for  cultivation,  and  wheat 
is  raised  thereon  by  the  tenant,  the  straw  is  a  part  of  the 
crop  and  belongs  to  the  owners  thereof.  It  does  not  neces- 
sarily belong  to  the  farm,  nor  is  there  any  general  usage  re- 
quiring it  to  be  used,  as  a  manure,  upon  the  land  where  it 
grew.* 

A  wrongful  eviction  of  the  tenant,  by  the  landlord,  from 
a  part  of  the  demised  premises,  suspends  the  rent  until  the 
possession  is  restored.  The  landlord  cannot  recover  on  the 
agreement  to  pay  rent  a  portion  thereof,  or  any  compensa- 
tion for  the  part  of  the  premises  occupied  by  the  tenant 
while  such  eviction  continued.  Nor  can  he  recover,  in  an 
action  for  use  and  occupation,  the  value  of  the  part  of  the 
demised  premises  enjoyed  by  the  tenant  during  the  term, 
and  while  deprived  of  the  residue  by  such  eviction.^ 

In  an  action  by  the  lessor  for  the  rent  reserved,  the  lessee 
may  recoupe  damages  sustained  by  a  breach  of  an  implied 
agreement  or  covenant  for  quiet  enjoyment.* 

1  20  Barb.  269;   23  Wend.  506;  8     3  1  Keman,  216. 

Denio,  284.  *  8  Kernan,  151;    22   Wend.  155;    3 

2  22  Barbour,  568;    15  Wend.  169;         Hill,  171. 
2  Hill,  142,  and  cases  cited.f 
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An  action  for  rent  is  not  barred  by  the  failure  of  the  les- 
sor fully  to  perform  his  contract  where  the  lessees  enter  into 
possession  and  occupy  the  premises.^ 

The  remedy  of  the  lessees  is  by  recouping  from  the  rent 
such  damages  as  they  have  sustained  by  failure  of  the  lessor 
to  fulfil  his  contract,  or  to  bring  a  separate  action  for  the  re- 
covery of  such  damages.^ 

Where  land  is  rented  for  a  nursery,  the  tenant  must  re- 
move the  trees  before  he  quits  possession,  on  the  termination 
of  his  lease,  or  the  title  will  vest  in  the  owner  of  the  rever- 
sion. 

By  the  statute  of  1860,  chap.  345,  a  tenant  is  discharged 
trom  the  payment  of  rent  after  the  destruction  by  fire  of  the 
demised  premises,  and  the  lease  is  terminated.* 


1  Kelsey  ts.  Ward,  88  N.  T.  88.        8  Brooks  ts.  Galster,  51  Barb.  196. 
Sid. 


CHAPTER  XIV. 

Of  the  Support  of  Bastards. 

The  provisions  relative  to  the  support  of  bastards,  are 
contained  in  the  6th  title  of  the  20th  chapter  of  the  first 
part  of  the  Eevised  Statutes,  vol.  2,  4th  ed.  pp.  56  to  58. 

^  1.  Every  child  shall  be  deemed  a  bastard  within  the 
meaning  of  this  title,  who  shall  be  begotten  and  bom, 

1.  Out  of  lawful  matrimony  ; 

2.  While  the  husband  of  its  mother  continued  absent  out 
of  this  State  for  one  whole  year  previous  to  such  birth,  sepa- 
rate from  its  mother,  and  leaving  her  during  that  time  con- 
tinuing and  residing  in  this  State  ; 

3.  During  the  separation  of  its  mother  from  her  husband, 
pursuant  to  a  decree  of  any  court  of  competent  authority. 

§  2.  The  reputed  father  and  the  mother  of  every  bas- 
tard shall  be  liable  for  its  support ;  in  their  default  or  ina- 
bility, it  shall  be  supported  by  the  county  or  town  in  which 
it  shall  be  born,  as  hereinafter  provided. 

Of  compelling  the  Hepttted  Father  to  support   a  Bastard 

Child. 

%  5.  If  any  woman  shall  be  delivered  of  a  bastard  child 
which  shall  be  chargeable  or  likely  to  become  chargeable  to 
any  county,  city  or  town  ;  or  shall  be  pregnant  of  a  child 
likely  to  be  born  a  bastard,  and  to  become  chargeable  to  any 
county,  city  or  town ;  the  Superintendent  of  the  Poor  of  the 
county,  or  any  of  them,  or  the  overseers  of  the  poor  of  the 
town  or  city,  or  any  of  them,  where  such  woman  shall  be, 
shall  apply  to  some  Justice  of  the  Peace  of  the  same  county,  to 
make  inquiry  into  the  facts  and  circumstances  of  the  case. 

The  Justice,  by  the  examination  of  the  woman  on  oath, 
and  upon  such  other  testimony  as  may  be  offered,  is  to  ascer- 
tain the  reputed  father,  and  issue  a  warrant  for  his  appre- 
hension. 

Where  a  suit  is  brought  by  an  Overseer  of  the  Poor,  it 
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should  be  commenced  in  his  proper  name,  with  the  addition 
of  his  name  of  office.^ 

The  first  proceeding  before  the  Justice  is  the  examination 
of  the  woman,  and  the  hearing  of  -other  testimony  which 
may  be  oflfered,  to  ascertain  the  putative  father.  For  the 
purpose  of  such  examination,  the  woman  usually  appears 
voluntarily  before  the  Justice.  The  examination  must  be 
on  oath;  and  although  the  statute  does  not  require  it,  there 
seems  to  be  great  propriety  in  reducing  it  to  writing.^ 

Form  of  Examination  before  Birth. 

CocNir,  ss : 
The  voluntary  examination  of  A.  B.  of  ,  in  said  county:  Who  being 

duly  sworn  before  the  undernamed  Justice  of  the  Peace  of  said  county,  says. 
that  she  is  now  with  child  and  that  the  child  of  which  she  is  pregnant  is  likely 
to  be  born  a  bastard,  and  to  become  chargeable  to  said  town,  [or  to  said 
county,]  and  that  C.  D.  of  ,  aforesaid,  is  the  father  of  said  child. 

Subscribed  and  sworn,        18    ,  before  me,  A.  B. 

Justice. 

Examination  after  Birth. 

COCNTT,  S8  : 

The  examination  of  A.  B.  of  ,  in  said  county :  Who  being  duly  sworn 

before  the  undernamed  Justice  of  the  Peace  of  said  county,  says  that  on  the 
28th  day  of  November  last,  she  was  delivered  of  a  bastard  child,  which  is 
chargeable  [or  likely  to  become  chargeable]  to  said  town  [or  county,]  and  that 
C.  D.  of  ,  aforesaid  is  the  father  of  said  child. 

Subscribed  and  sworn,        18    ,  before  me,  A.  B. 

Justice 
The  next  proceeding  is  the  issuing  of  a  warrant  to  appre- 
hend the  reputed  father  and  bring  him  before  the  Justice.' 
This  warrant  can  only  be  issued  upon  the  application  of 
one  of  the  Overseers  or  a  Superintendent  of  the  Poor.* 

Form  of  Warrant. 

To  any  constable  of  said  town — Greeting : 

Whereas,  A.  B.  of  ,  in  said  county,  upon  her  examination  on  oath, 

before  me,  the  undernamed  Justice  of  the  Peace  of  said  county,  this  day  had, 
did  declare  that  Sec.,  [as  in  the  examination  ;]  and  whereas,  John  Stone,  one 
of  the  Overseers  of  the  Poor  of  the  said  town  [or,  one  of  the  Superintendents, 
as  the  case  may  be,]  in  order  to  indemnifif  the  said  town  [or  county]  in  the  prem- 
-  ises,  hath  applied  to  me  to  inquire  into  the  facts  and  circumstances  of  the  case 
and  to  issue  my  warrant  to  apprehend  the  said  C.  D.  &c :   Tou  are  therefore 

1 6  Hill  240  i  5  Id.  215;  24  Wend.345i        3  2  E.S.4th  ed.  56,  §  6. 
26  Id.  605;  1  Denio,  279;  19  Barb.  179.    *  10  John.  93. 

2  2  R.  S.  4th  ed.  57,  §  6. 
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commanded,  in  the  name  of  the  people  of  the  State  of  New  York,  forthwith  to 
apprehend  the  said  C .  D .  and  bring  him  before  me  at  my  office  in        ,  aforesaid, 
for  the  purpose  of  having  an  adjudication  respecting  the  filiation  of  such  bas- 
tard child,  [or,  of  such  child  likely  to  be  bom  a  bastard.] 
Given  under  my  hand,  at  ,  aforesaid,  ,  18    . 

,  Justice. 

If  the  Justice  who  issued  the  warrant  shall  have  died, 
vacated  his  office,  or  shall  be  abseat  oa  the  return  of  the 
warrant,  the  constable  must  carry  the  putative  father  before 
some  other  Justice  of  the  same  town  who  in  such  case  will 
have  the  same  authority  to  proceed  in  the  case  as  the  Jus- 
tice who  issued  the  warrant.^ 

When  the  person  charged  as  the  reputed  father,  is  brought 
before  the  Justice,  such  Justice  must  immediately  call  to  his 
aid  some  other  Justice  of  the  same  county  ;  and  the  two 
Justices  must  then  proceed,  without  imnecessary  delay,  to 
make  examination  of  the  matter,  and  to  make  an  order  of 
filiation  and  maintenance.* 

Either  of  the  Justices  is  required  to  issue  subpoenas  to 
compel  the  attendance  of  witnesses,  on  the  application  of 
either  the  person  charged,  or  the  person  appearing  in  behalf 
of  the  public ;  and  the  witnesses  may  be  compelled  to  ap- 
pear and  testify  as  in  civil  cases. 

Ji'orm  of  Subpmna. 

COUNTT,  SS. 

To  John  Doe,  Richard  Roe,  Sec., — Greeting: 

Ton  are  hereby  commanded,  in  the  name  of  the  people  of  the  State  of  New 
York,  personally  to  appear  before  and  the  undernamed  , 

two  of  the  Justices  of  the  Peace  of  said  county,  forthwith,  [or  at  the  time 
fixed  upon,]  at  the  office  of  said  ,  in  ,  in  said  county,  to 

testify  touching  the  father  of  a  bastard  child,  wherewith  A.  B.  alleges  she  is 
now  pregnant,  [or  which  was  lately  born  of  A.  B.,]  and  any  other  knowledge 
you  may  have  touching  the  matter  then  and  there  to  be  examined  into,  before 
the  said  Justices. 

Given  under  my  hand,  at  ,  ,  18    . 

,  Justice. 

If  the  said  Justices  shall  not  be  prepared  to  proceed,  or 
the  person  charged  shall  require  delay,  and  give  sufficient 
reasons  therefor,  they  may  adjourn  such  examination  for  any 
time,  not  exceeding  six  weeks,  and  shall  take  a  bond  with 

1  2  R.  S.  4th  ed.  56,  §  7.  2  Id.,  §  11. 
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sureties  from  such  person  for  his  appearance  at  such  time 
before  them,  in  the  penalty  hereinafter  directed.^ 

The  bond  required  in  the  above  section,  shall  be  in  such 
penalty  as  shall  be  deemed  a  full  indemnity  for  the  expense 
of  supporting  the  bastard  and  its  mother.* 

Form  of  Bond. 

Know  all  men  by  these  presents,  that  we,  C.  D.  and  E.  F.,  of  ,  in 

the  county  of  ,  are  held  and  firmly  bound  unto  the  people  of  the  State 

of  New  York  in  the  sum  of  five  hundred  dollars,  for  the  payment  whereof  to 
the  said  people,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this        day  of  ,  18     . 

The  condition  of  this  obligation  is  such,  that  whereas,  the  undernamed  C. 
D.  has  this  day  been  brought  before  and  ,  two  of  the  Justices  of 

the  Peace  of  said  county,  charged,  upon  the  oath  of  A.  B.,  of  afore- 

said, as  the  reputed  father  of  a  bastard  child,  with  which  the  said  A.  B.  al- 
leges she  is  pregnant,  [or  of  a  bastard  child  lately  born  of  said  A.  B. ;]  the 
said  Justices  having  associated,  pursuant  to  statute,  to  examine  the  matter, 
and  adjudicate  respecting  the  filiation  and  maintenance  of  such  bastard  child^ 
[or  child  likely  to  be  born  a  bastard.]  And  whereas,  at  the  request  of  CD., 
and  for  sufficient  reasons  given,  the  said  Justices  have  djetermined  to  adjourn 
the  said  examination  and  adjudication,  upon  the  execution  of  his  bond,  until 
the        day  of  instant,  at         o'clock  in  the  noon,  at  the  o£Sce 

of  the  said  ,  in  aforesaid  :    Now,  therefore,  if  the  said 

G.  D.  shall  personally  appear  before  the  said  Justices,  at  the  time  and  place 
last  aforesaid,  and  not  depart  therefrom  without  leave  of  said  Justices,  then 
this  obligation  to  be  void;  otherwise  of  force. 


Sealed  and  delivered  in  presence  of,  and  approved  by  us. 
>  Justices. 


C.  D.  [L.  s.] 
E.  F.  [L.  s.] 


Upon  the  examination  and  hearing  before  the  two  Jus- 
tices, the  mother  of  the  bastard,  or  woman  so  pregnant, 
must  be  again  examined,  on  oath,  in  the  presence  of  the 
person  charged,  touching  the  father  of  such  child,  and  they 
must  hear  any  proofs  that  may  be  offered  in  relation 
thereto.^ 

The  party  accused  may  offer  himself  as  a  witness  in  his 
own  behalf,  and  other  witnesses  he  may  desire  to  produce 
and  have  examined. 

The  said  Justices  shall  determine  who  is  the  father  of  such 

1  2  R.  S.  4th  ed.  56,  §  12.  8  2  R.  S.,  4th  ed.  p.  58,  §  18. 

2  Id. 
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bastard,  or  of  such  child  likely  to  be  bom  a  bastard,  and 
shall  proceed  as  follows  :^ 

1.  If  they  determine  that  the  person  so  charged  and  ap- 
prehended is  not  the  father  of  such  bastard  child,  he  shall 
be  forthwith  discharged. 

2.  If  they  determine  that  he  is  such  father,  they  shall 
make  an  order  of  filiation  in  which  they  shall  specify  the 
sum  to  be  paid  weekly  or  otherwise  by  such  putative  father, 
for  the  support  of  such  bastard,  or  of  such  child  likely  to 
be  born  a  bastard. 

3.  If  the  mother  of  such  child  be  in  indigent  circum- 
stances, they  shall  determine  the  sum  to  be  paid  by  such 
putative  father  for  the  sustenance  of  such  mother  during  hex 
confinement,  and  her  recovery  therefrom. 

4.  They  shall  certify  the  reasonable  costs  of  apprehend 
ing  and  securing  the  said  father,  and  of  the  order  of  filia- 
tion. 

5.  They  shall  reduce  their  proceedings  to  writing  and 
subscribe  the  same. 

As  against  the  mother  of  a  bastard  child,  the  putative 
father  has  no  legal  right  to  its  custody.  The  mother  is  en- 
titled to  the  control  of  it.^ 

The  order  may  be  so  drawn  as  to  comprise  all  the  pro- 
ceedings of  the  two  Justices,  which  they  are  required  to 
reduce  to  writing,  and  this  is  probably  the  better  course. 

Though  the  law  is  not  so  strict  as  to  require  that  the  child 
should  be  begotten,  it  makes  it  an  indispensable  condition  to 
render  it  legitimate  that  it  should  be  born  after  wedlock.^ 

Form  of  the  Order. 

CoDifTT,  ss :    Whereas,  we,  the  undernamed,  being  two  Justices  of  the 
Peace  of  said  county,  have  this  day  associated,  at  ,  in  said  county,  upon 

application  of  the  Overseers  of  the  Poor  of  said  town,  [or  Superintendents,] 
for  the  purpose  of  making  examination  and  determination,  touching  a  certain 
bastard  child,  lately  born  in  said  town,  of  the  body  of  A.  B.  [or  a  certain  child 
wherewith  A.  B.  was  said  to  be  pregnant,  and  that  said  child  when  born, 
would  be  a  bastard,]  and  chargeable  or  [likely  to  become  chargeable]  to  said 
town,  [or  county,]  and  of  which  child  C.  D.  was  alleged  to  be  the  father.  And 
whereas,  we  have  duly  examined  the  siaid  A.  B.  on  oath,  in  the  presence  of 

1  2  R.  S.  4th  ed.  §  13.  3  Kent's  Com.  208;  4  Id.  413. 

2  The  People  vs.  Kling,  6  Barb.  366. 
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the  said  G.  D.  touching  the  father  of  said  child,  and  hare  also  heard  the  proofs 
and  allegations,  to  us  offered  in  relation  thereto,  as  well  on  the  part  and  behalf 
of  the  said  Overseers,  as  of  the  said  C.  D.  whereby  it  appears  that  the  said  A. 
B.  was,  on  the  28th  day  of  November  last,  delivered  of  a  bastard  child  in 
said  town,  [or  appears  that  the  said  A.  B.  is  now  pregnant  of  a  child,  which, 
when  born,  will  be  a  bastard,]  and  which  is  chargeable,  [or  likely  to  become 
chargeable,]  to  said  town,  [or  county,]  and  that  the  said  C.  D.  is  the  father 
of  the  said  child  :  We,  therefore,  upon  a'n  examination  of  the  matter,  as  well 
by  the  oath  and  examination  of  the  said  A.  B.,  in  the  presence  of  the  said  C. 
D.,  as  otherwise,  do  adjudge  him,  the  said  C.  D.,to  be  the  father  of  said  bas- 
tard child. 

And  thereupon  we  order,  that  the  said  C.  D.  pay  to  the  Overseers  of  the 
Poor  of  said  town,  [or  to  the  said  Superintendents  of  the  Poor,]  for  the  sup- 
port of  said  child,  the  weekly  sum  of  ,  so  long  as  said  child  shall 
continue  chargeable  to  said  town,  [or  to  said  county.] 

And,  inasmuch  as  it  appeared,  and  we  find  that  the  said  A.  B.  is  in  indi- 
gent circumstances,  we  determine  and  order,  that  said  0.  D.  pay  to  said  Over- 
seers of  the  Poor,  [or  Superintendents,]  for  the  sustenance  of  the  said  A.  B. 
during  her  confinement  and  recovery  therefrom,  the  sum  of  dollars. 

And  we  do  hereby  certify  the  reasonable  costs  of  apprehending  and  secur- 
ing the  said  father,  and  of  the  order  of  filiation,  at  the  sum  of         dollars. 

Given  under  our  hands,  at  aforesaid,  the       day  of  ,  18    . 

>  Justice!. 

An  adjudication  by  two  Justices  in  favor  of  a  party 
charged  with  being  the  father  of  a  bastard  child,  is  a  bar  to 
a  second  proceeding  against  him  respecting  the  same  mat- 
ter.i 

If  the  reputed  father  of  a  bastard  child  against  whom  an 
order  of  filiation  has  been  made,  shall  not  pay  the  amount 
certified  for  the  costs  of  apprehending  him,  and  of  the  order 
of  filiation,  the  Justices  may  issue  a  warrant  for  his  commit- 
ment though  he  has  executed  a  bond  pursuant  to  section  14 
of  the  statute,  concerning  the  support  of  bastards.^ 

When  such  bond  has  been  given,  but  the  costs  are  not  paid, 
the  warrant  should  direct  the  father  to  be  safely  kept  until 
discharged  by  the  court  of  sessions,  or  until  he  pay  the  costs.^ 

Upon  notice  of  the  order,  (which  will  be  the  best  done  by 
delivering  a  copy,)  the  reputed  father  is  required  to  pay 
immediately  the  costs  so  certified  by  the  Justices,  and  also 

1  Thayer  vs.  Overseers  of  Hamilton,    8  Barb.  Cr.  Law  668, 9;  15  John.  208; 

5  Hill  US.  8  John..  623. 

2  Overseers  of  the  Poor  of  the  town 

of  Hastings  vs.  Stowell,  2  Denio  B. 
127,  Bronson  C.  J. 
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enter  into  a  bond,  with  good  and  sufficient  sureties,  to  be 
approved  by  them,  to  the  people  of  this  State,  in  such  penal 
sum  as  shall  be  deemed  a  full  indemnity  for  the  expense  of 
supporting  the  bastard  and  its  mother  and  with  one  of  these 
two  conditions  :  either,  Jirst,  to  pay  the  sums  for  the  support 
of  the  child  and  the  sustenance  of  the  mother,  as  ordered  by 
the  Justices,  or  as  shall  thereafter  be  ordered  by  the  court 
of  sessions,  and  to  indemnify  the  county,  city  or  town,  where 
the  bastard  was  born,  or  where  the  mother  likely  to  have 
the  bastard  shall  be,  and  every  other  county,  town  or  city, 
which  may  have  incurred  any  expense,  or  may  be  put  to  any 
expense,  for  the  support  of  the  child,  or  its  mother,  during 
her  confinement  and  recovery  ;  or,  secondly/,  that  such  person 
will  appear  at  the  next  court  of  sessions  of  the  peace  of  the 
said  county,  and  not  depart  the  said  court  without  its  leave.^ 

F'orm  of  Bond. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.  and  G.  H.,  of  , 

in  the  county  of  ,  are  held  and  firmly  bound  unto  the  People  of  the 

State  of  New  York,  in  the  sum  of  one  thousand  dollars;  for  the  payment 
whereof  to  said  People,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  this        day  of  ,  18    . 

The  condition  of  this  obligation  is  such,  that  whereas,  by  an  order  this  day 
duly  made  and  subscribed  by  the  undernamed  Justices  of  the  Peace  of  said 
county,  it  is  adjudged  that  the  said  C.  D.  is  the  reputed  father  of  a  bastard 
child,  of  which  A.  B.,  of  ,  is  pregnant  and   likely  to  become 

chargeable,  {or  of  a  bastard  child  lately  born  in  said  town,  of  the  said  A.  B., 
and  which  is  chargeable,]  to  said  town,  [or county;]  and  it  is  hereby  OKdered 
that,  &c.,  [here  recite  the  order  for  the  support  of  the  bastard  and  sustenance 
oiF  the  mother,  as  in  the  order :]  Now,  therefore,  if  the  said  G .  D.  shall  pay  the 
sums  for  the  support  of  the  said  bastard  child  and  the  sustenance  of  its  mother, 
as  the  same  is  ordered  by  the  said  Justices,  as  aforesaid,  or,  as  shall  at  any  time 
hereafter  be  ordered  by  the  Court  of  Sessions  of  the  Peace  of  the  said  county 
and  shall  fully  and  amply  indemnify  the  said  town,  [or  county.]  and  every 
other  county,  town  or  city,  which  may  have  incurred  any  expense,  or  may  be 
put  to  any  expense  for  the  support  of  such  child  or  its  mother,  during  her  con- 
finement or  recovery  therefrom,  against  all  such  expenses;  then  this  obliga- 
tion to  be  void,  otherwise  of  full  force.  C.  D.,  [i.  s.] 


Sealed  and  delivered  in  presence  of,  and  the  penalty  ) 
and  sureties  approved,  by  us,  5 


E.  F.,  [L.  8.] 

G.  H.,  [L.  s.] 


>  Juitieet. 


12R.S.69,  §§12andl4. 
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If  the  reputed  father  mean  to  appeal  from  an  order  of  the 
Justices,  then  the  condition  of  the  bond  must  be  varied, 
thus  :  [To  the  end  of  (he  recital,  as  in  the  above  form,  then 
add,^ 

Now,  therefore,  if  the  said  C.  D.  shall  personally  appear  at  the  next  Court 
of  Sessions  of  the  Peace  of  said  county,  and  shall  not  depart  the  said  court 
without  leave,  then,  &o.,  [concluding  as  in  the  above  form.] 

A  bond  with  the  latter  condition,  is  to  be  deemed  an  ap- 
peal, and  no  other  or  further  notice  of  the  appeal  is  re- 
quired. And  it  must  be  transmitted  by  the  Justices,  to  the 
next  Court  of  Sessions,  at  the  opening  thereof.^ 

Should  the  Justices  insert  any  condition  in  the  bond,  in 
addition  to  the  provisions  required  by  lawj  the  bond  would 
be  void  in  toto.* 

Upon  the  execution  of  the  bond,  the  putative  father  must 
be  discharged  from  arrest  by  the  Justices.  But  if  he  neg- 
lect or  refuse  to  execute  the  bond  or  to  pay  the  costs  and 
charges  certified  by  the  Justices,  the  Justices  (or  one  of 
them)  are  required  to  commit  him  to  the  common  jail,  there 
to  remain  until  discharged  by  the  court  of  sessions,  or  until 
he  shall  execute  such  bond  in  the  penalty  required  by  the 
Justices.* 

As  soon  as  the  appeal  is  taken  the  order  lose:^  its  force  as 
an  adjudication.* 

Form  of  Warrant  to  Commit. 

* 

COCNTT,  SS  : 

To  any  constable  of  said  county — Greeting  : 

Whereas,  by  an  order  of  filiation  this  day  made  by  us,  the  undernamed  Jus- 
tices of  the  Peace  of  said  county,  at  ,  in  said  cnunty,  we  did  adjudge 
C.  D.  to  be  the  father  of  a  bastard  child,  begotten  upon  the  body  of  A.  B., 
of  said  town,  and  did  therein  order  that  said  C.  D.  pay ,  &c.,  Ihere  set  forth  the 
direction  for  the  support  of  the  child,  the  sustenance  of  the  mother,  and  the 
certificate  of  the  Justices  of  the  amount  of  costs  and  charges  ];equired  to  be 
paid,  as  in  the  order  expressed.]  And  whereas,  upon  making  and  subscribing 
such  order,  we  did  require  the  said  C.  D.  immediately  to  pay  the  costs  so 
certified  and  to  enter  into  a  bond  to  the  people  of  this  State,  in  the  penal  sum 
of  one  thousand  dollars,  with  good  and  sufficient  sureties,  to  be  by  us  ap- 
proved, with  one  or  other  of  the  conditions  which,  by  the  statute  in  such  case 

1  2  R.  S.,  4th  ed.  p.  59,  §  15.  Si  r.  s.  653,  §  12. 

2  1  Hill,  298;  6  Hill,  b47;  2  Denio,    4  5  Denio,  98;  7  Wend.  359. 

127;  5  Denio,  98. 
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made  and  provided,  is  prescribed.  And  whereas,  due  notice  of  our  said 
order  and  requirement  has  been  given  to  the  said  CD.,  but  he  has  wholly 
neglected  either  to  pay  the  said  costs  and  charges,  or  to  execute  the  bond 
aforesaid,  [or  a  default  in  either  particular,  as  the  case  may  be.]  You  are, 
therefore,  hereby  commanded,  in  the  name  of  the  people  of  the  State  of 
New  York,  to  convey  the  said  C.  D.  to  the  common  jail  of  said  county;  the 
keeper  whereof  is  required  to  receive  and  detain  the  said  CD.  in  custody  in 
said  jail,  until  he  shall  be  discharged  by  the  Court  of  Sessions  of  the  Peace 
of  said  county,  or  shall  execute  such  bond  in  the  penalty  required  by  said 
Justices  as  aforesaid. 
Given  under  our  hdnds  at  ,  ,  18    . 

>  Justices. 

During  the  examination,  and  until  the  person  appre 
hended  is  discharged  by  the  Justices,  he  must  remain  in  the 
custody  of  the  constable,  unless  he  gives  the  bond  for  ap- 
pearance, as  aforesaid ;  and  when  committed  to  jail,  can 
neither  be  let  to  bail  nor  upon  the  limits.^ 

When  the  putative  father  is  committed  to  prison  before 
the  birth  of  the  child,  and  the  woman  so  pregnant  be  mar- 
ried before  her  delivery,  or  miscarry,  so  that  the  child  be 
not  bom  alive,  or  it  shall  appear  that  she  is  not  pregnant, 
the  Justices  by  whom  he  was  committed,  upon  such,  fact 
appearing  to  them,  must  immediately  relieve  him  out  of 
custody,  by  warrant,  under  their  hands  and  seals. 

Form  of  Warrant, 

COCKTT,  ss : 
To  the  keeper  of  the  common  jail  of  said  county — Greeting : 

Whereas,  by  the  warrant  of  us,  the  undernamed  Justices  of  the  Peaije  of 
said  county,  bearing  date  the  day  of  instant,  C  D.  was  committed 

to  your  custody  in  said  jail,  being  charged  as  the  reputed  father  of  i  bastard 
child,  vjhereof.it  was  testified  to  us,  that  A.  B.,  of  ,  was  pregnant  and 

likely  to  become  chargeable  to  said  town,  [or  county,]  and  was  so  committed 
for  not  piiying  the  costs  by  us  certified,  and  executing  the  bond  consequent 
upon  our  order  of  filiation,  as  by  statute  required.  And  whereas,  it  is  now 
testified,  and  appears  to  us,  upon  due  proof  before  us  given,  that  said  A.  B. 
hath  married  before  her  delivery  of  said  child,  [or  has  miscarried  of  such 
child,  or  appears  not  to  have  been  pregnant :]  You  are,  therefore,  hereby 
commanded,  in  the  name  of  the  people  of  the  State  of  New  York,  forthwith 
to  relieve  the  said  C  D.  out  of  your  custody,  under  the  commitment  upon 
our  warrant  as  aforesaid. 
Given  under  our  hands  and  seals,  at  ,  18    . 

[1.  8.1 
[1.  s.] 

1 1  B.  S.  653,  §  16;  2  Denio,  127;  15  John.  208. 
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If  the  person  charged  as  the  reputed  father,  reside  in  any 
other  county  than  that  in  which  the  warrant  issued,  the 
Justice  issuing  the  warrant  must  direct,  by  indorsement 
thereon,  the  sum  in  which  a  bond  shall  be  taken  of  the  per- 
son so  charged.  The  warrant  may  be  drawn  as  in  other 
cases.^ 

Jibrm  of  Indorsement. 

I,  the  within  named  Justice  of  the  Peace,  direct  that  the  penal  sum  in 
which  any  hond  shall  be  taken  of  the  within  named  C.  D.  shall  be  one  thou- 
sand dollars.  Juaiice. 

The  constable  having  the  warrant,  must  carry  it  to  some 
Justice  of  the  county  where  the  person  charged  resides,  or 
may  be  found,  who,  upon  proof  of  the  hand  writing  of  the 
Justice  issuing  the,  warrant,  must  indorse  his  name  thereon, 
with  an  authority  to  arrest  such  person  in  the  county  where 
the  Justice  indorsing  the  warrant  resides.  Tha  proof  re- 
quired may  be  made  by  the  constable  having  the  warrant. 

Ji'orm  of  Indorsement. 

Due  proof  having  been  made  to  me,  one  of  the  Justices  of  the  Peace  of 
the  county  of  ,  of  the  handwriting  of  the  within  named  ,  Jus- 

tice, I  hereby  authorize  the  arrest  of  the  within  named  C.  D.  in  the  county 
of 

Dated  ,  18    .  Justice. 

The  Justice  indorsing  the  warrant  cannot  be  prosecuted 
for  so  doing,  although  it  should  afterwards  appear  that  the 
warrant  was  illegally  issued. 

When  the  person  charged  is  arrested,  he  must  be  taken 
before  the  Justice  who  indorsed  the  warrant,  or  some  other 
Justice  of  the  same  county,  to  the  end  that  he  may  be  dis- 
charged if  he  shall  elect  to  give  the  bond  required.  The 
bond  so  to  be  given,  must  be  in  the  penal  sum  which  is  di- 
rected on  the  warrant,  and  with  one  or  the  other  of  the  condi- 
tions, either  first,  to  indemnify  the  county  and  town,  or  city, 
where  the  bastard  shall  have  been  bom,  or  where  the  woman 
likely  to  have  such  bastard  shall  be,  and  every  other  county, 
town  or  city,  which  may  have  incurred  any  expense,  or 

11  K.  S.  652,  §7. 
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may  be  put  to  any  expense  for  the  support  of  such  child, 
or  of  its  mother,  during  her  confinement  and  recovery  there- 
from, against  all  such  expenses,  and  to  pay  the  costs  of  ap- 
prehending such  father,  and  of  any  order  of  filiation  that  may 
be  made  ;  or,  secondly,  that  such  person  will  appear  at  the 
next  court  of  sessions,  to  be  holden  in  the  county  where  such 
warrant  was  originally  issued,  and  not  depart  the  said  court 
without  leave.i 

Where  the  putative  father  of  a  bastard  child  is  arrested 
on  a  warrant  in  a  county  different  from  that  in  which  the 
process  was  issued,  and  gives  a  bond  conditioned  that  he 
will  indemnify  the  county,  or  that  he  will  appear  at  the  next 
court  of  sessions,  the  bond,  although  not  strictly  conform- 
able to  the  statute,  is  valid  and  may  be  euforced.** 

Form  of  Recital  in  the  Condition,  S[C. 

Whereaa,  the  said  CD.  has  been  this  day  brought  before  the  undernamed 
,  one  of  the  Justices  of  the  Peace  of  the  county  of  ,  by  vir- 

tue of  a  warrant  issued  by  ,  one  of  the  Justices  of  the  Peace  of  the 

county  of  Oneida,  whereon  the  name  of  the  said  is  indorsed,  with  an 

authority  to  arrest  the  said  C.  D.  in  the  county  of  ;  [if  the  indorse- 

ment and  authority  were  made  by  a  different  Justice  than  the  one  before  whom 
the  person  charged  is  brought,  should  vary  the  recital  thus :]  whereon  the 
name  of  Richard  Roe,  one  of  the  Justices  of  the  Pe^ce  of  the  said  county 
of  ,  is  indorsed  with  authority,  in  which  warrant  it  is  recited  that  A. 

B.,  of  ,  in   said  county  of  Oneida,  upon  her  examination  on  oath, 

before  the  said  ,  Justice,  did  declare  herself  pregnant  of  a  child,  which 

is  likely  to  be  born  a  bastard,  [or,  did  declare  that  she  was,  on  the  28th  day 
of  last,  at  aforesaid,  delivered  of  a  bastard  child,]  and  to 

become  chargeable  [or  and  which  is  chargeable]  to  said  town,  [or  said  county;] 
and  upon  the  said  warrant  is  indorsed  the  direction  of  the  said  ,  that 

the  penal  sum  in  which  any  bond  should  be  taken  of  the  said  C.  D.,  should 
be  one  thousand  dollars:  Now,  therefore,  if  the  said  0.  D.,  &c.,  [insert  one  of 
the  conditions  expressed  in  the  preceding  paragraph.] 

If  the  bond  be  executed  with  either  of  the  conditions 
specified  in  the  statute,  the  Justice  taking  the  same  must 
discharge  the  person  so  apprehended,  and  indorse  upon  the 
warrant  a  certificate  to  that  effect.^ 


1  2  R.  S.  4th  ed.  57,  5  18.  8  2  E.  S.,  4th  ed.  59,  §§  14, 15. 

2  13  Wend.  597. 
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Form  of  Certificate. 

I  certify  that  the  within  named  G.  D.,  who  was  brought  before  me,  one  of 
the  Justices  of  the  Peace  of  the  county  of  ,^y  virtue  of  the  within 

warrant,  was  by  me  discharged  from  arrest,  upon  his  executing  a  bond  pur- 
suant to  statute. 

Dated  ,  18    . 

Justice. 

The  Justice  must  then  deliver  the  bond  taken  and  the 
warrant,  to  the  constable,  who  is  required  to  deliver  them, 
within  fifteen  days,  to  the  Justice  who  issued  the  warrant.^ 

When  a  bond  is  taken  out  of  the  county  in  which  the 
prosecution  is  instituted,  with  a  condition  to  indemnify  the 
county  or  town,  &c.,  no  order  of  filiation  is  required  ;  and 
the  bond  may  be  prosecuted  when  the  town  becomes  dam- 
nified. But  if  the  bond  be  conditioned  for  the  appearance 
of  the  person  charged,  at  the  sessions,  upon  its  return  to  the 
Justice  who  issued  the  warrant,  he  is  required  to  call  in  the 
aid  of  another  Justice  of  the  county,  and  the  two  Justices 
must  proceed  to  the  examination,  by  making  the  order  of 
filiation,  &c.,  as  in  other  cases.  And  in  this  case  the  ex- 
amination and  order  of  filiation,  &c.,  may  be  made  in  the 
absence  of  the  person  charged,  unless  before  the  same  shall 
be  made,  he  shall  personally  require  of  the  Justice  issuing 
the  warrant,  that  such  examination  be  made  in  his  presence ; 
in  which  case  reasonable  notice  of  the  time  and  place  of  the 
examination  must  be  given  to  such  person ;  and  he  may 
appear  and  contest  the  charge,  and  the  same  proceedings 
must  be  had,  as  in  case  he  had  been  brought  before  the  Jus- 
tice.^ 

If  the  person  so  charged,  and  apprehended  in  another 
county,  neglect  or  refuse  to  execute  the  bond  to  the  satis- 
faction of  the  Justice  before  whom  he  is  brought,  the  con- 
stable must  take  him  before  the  Justice  who  originally  issued 
the  warrant,  to  be  proceeded  against  in  the  same  manner  as 
if  he  had  been  arrested  in  the  county  where  the  warrant  was 
issued. 

In  making  any  examination  authorized  by  the  statute,  the 
Justice  or  Justices  may  compel  the  mother  of  a  bastard, 

1  2  R.  S.,  4th  ed.  69,  S§  14, 16.  ^  1  John.  486,  §§  18  and  19. 
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chargeable  or  likely  to  become  chargeable,  or  a  woman 
pregnant  with  a  child  likely  to  be  born  a  bastard,  and  to 
become  so  chargeable,  to  testify  and  disclose  the  name  of 
the  father.  And,  in  case  of  her  refusal,  may  after  the  ex- 
piration of  one  month  from  her  delivery,  if  she  shall  be 
sufficiently  recovered,  commit  her  to  jail,  there  to  remain 
until  she  so  testify  and  disclose.  If  she  so  refuse  on  the 
original  examination  before  a  Justice,  the  commitment  must 
be  made  by  him ;  if  she  refuse  before  the  two  Justices  as-, 
sociated  to  make  an  order  of  filiation,  it  must  be  done  by 
two  so  associated.  The  following  form  is  adapted  to  the 
latter  case  :^ 

Form  of  Warrant  to  Commit. 

COCNTT,  88. 

To  any  Constable  of  said  county — Greeting : 

Whereas,  we,  the  undernamed,  Justices  of  the  Peace  of  said  county,  are 
now  associated  for  the  purpose  of  examjning  into  the  matter  and  making  order 
for  the  indemnity  of  the  town  of  ,  in  said  county,  [or  for  the  indemnity 

of  said  county,]  against  the  support  of  a  certain  child,  said  to  have  been  born 
a  bastard  of  the  said  A.  B.,  and  chargeable,  [or  likely  to  become  chargeable,] 
to  said  town,  [or  county;]  and  whereas,  upon  the  application  of  the  Over- 
_  seers  of  the  Poor  of  said  town,  [or  the  Superintendents  of  the  Poor  of  said 
county,]  we  have  caused  C.  D.  to  be  brought,  and  he  now  is  before  us,  charged 
as  the  father  of  such  child;  and  whereas,  we  have  required  the  said  A.  B., 
who  is  now  before  us,  to  submit  to  an  examination  on  oath,  in  the  presence  of 
the  said  C.  D.,  and  to  testify  touching  the  father  of  such  bastard  child,  and  to 
disclose  his  name,  but  the  said  A.  B.  wholly  refuses  so  to  testify  and  disclose; 
and  inasmuch  as  it  now  appears  to  us,  upon  due  proof  thereof  given  on  oath 
before  us,  that  more  than  a  month  has  elapsed  since  the  said  A.  B.  was  de- 
livered of  such  child,  and  that  she  is  now  sufficiently  recovered  from  her  con- 
finement :  You  are,  therefore,  hereby  commanded,  in  the  name  of  the  People 
of  the  State  of  New  York,  to  take  the  said  A.  B.,  and  convey  her  to  the  com- 
mon jail  of  said  county,  the  keeper  whereof  is  required  to  detain  the  said  A. 
B.  in  his  custody,  in  said  jail,  until  she  shall  so  testify  and  disclose  the  name 
of  such  father. 

Given  under  our  hands,  at  ,  18    . 

i  Jmtices. 

When  the  mother  of  a  bastard  child,  chargeable  or  likely 
to  become  chargeable,  is  possessed  of  property  in  her  own 
right,  two  Justices  of  the  county,  on  the  application  of  a 
Superintendent  or  Overseer  of  the  Poor,  are  required  to 

1 1  John.  486,  §  20;  4  "Wend.  555;  18  Wend.  599. 
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examine  into  the  matter  and  in  their  discretion  make  an 
order  to  charge  the  mother  with  the  weekly  payment  of 
money,  or  other  sustentation,  for  the  support  of  the  child. 
Although  the  statute  does  not  in  terms  require  that  the 
mother  should  be  notified  to  show  cause  against  the  order, 
yet  this  notification  is  obviously  proper,'  and  perhaps  re- 
quisite. I  propose  that  notice  be  officially  given  by  sum- 
mons.^ 

Jibrm  of  Svmnums. 

COUNTT,  88 : 

To  any  Constable  of  said  county — Greeting : 

You  are  hereby  required  to  summon  A.  B.,  of  ,  in  said  county,  to 

appear  before  us,  the  undernamed  Justices  of  the  Peace  of  said  county,  on 
the  day  of  instant,  at  2  o'clock,  in  the  afternoon,  at  the  oiBce 

of  the  undernamed  ,  to  show  cause,  if  any  she  may  have,  why  we 

should  not  make  an  order  for  the  keeping  of  a  child,  said  to  have  been  lately 
bom  of  the  said  A.  B.,  a  bastard,  and  to  be  chargeable,  or  likely  to  become 
chargeable,  to  said  county,  [or  town,]  by  charging  the  said  A.  B.  with  the 
payment  of  money  weekly,  or  other  sustentation;  the  Overseers  of  the  Poor 
of  said  town  [or  the  Superintendents  of  the  Poor  of  said  county]  having  ap- 
plied to  us  for  that  purpose. 

Given  under  our  hands,  at  ,  18    . 

>  Justicu. 

Form  of  an  Order. 
County,  ss: 

Whereas,  E.  F.,  one  of  the  Superintendents  of  the  Poor  of  said  county,  [or 
G.  H.,  one  of  the  Overseers  of  the  Poor  of  ,  in  said  county,]  has 

made  application  to  us,  two  of  the  Justices  of  the  Peace  of  said  county,  com- 
plaining that  A.  B.,  of  ,  in  said  county  was  lately  delivered,  at 
aforesaid,  of  a  bastard  child,  which  is  chargeable  [or  likely  to  become  charge- 
able] to  said  county,  [or  town,]  and  that  said  A.  B.  is  possessed  of  property 
in  her  own  right,  and  is  of  sufficient  ability  to  support  said  child,  and  desiring 
that  we  should  examine  into  the  matters  and  make  order  for  the  relief  of  said 
county,  [or  town.]  And,  whereas,  upon  examination  into  the  matters  of 
said  application,  and  upon  due  proof  thereof,  before  us  given;  and  the  said 
A.  B.,  although  present  at  such  examination,  not  showing  any  sufficient  cause 
to  the  contrary,  [or,  and  the  said  A.  B.  neglecting  to  appear  before  us,  and 
show  cause,  if  any  she  might  have,  to  the  contrary,  although  duly  summoned 
so  to  appear  :]  therefore,  we  do  hereby  order,  that  the  said  A.  B.  pay  weekly 
to  said  Overseers  [or  to  said  Superintendents]  the  sum  of  ,  for  the 
support  of  said  child. 

Witness  our  hands,  at  ,  18    . 

>  Justicet. 

1  2  R.  S.,  4th  ed.  60,  §  21. 
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The  order  will,  perhaps,  more  usually,  be  made  for  the 
payment  of  money  conditionally,  thus  :^ 

We  do,  therefore,  hereby  order,  that  unless  the  said  A.  B.  shall  nurse  and 
take  care  of  said  child  herself,  she  shall  pay  weekly  to  said  Overseers,  &c 
[as  before.] 

A  copy  of  the  order  subscribed  by  the  Justices,  should  be 
served  on  the  woman  :  and  if  she  means  to  appeal  from  the 
order  to  the  Sessions,  she  must  execute  a  bond  to  the  Peo- 
ple of  this  State,  in  such  penal  sum  as  the  Justices  shall 
direct,  and  with  good  and  sufficient  sureties,  to  appear  at 
the  next  Court  of  Sessions,  and  not  depart  from  the  court  with- 
out leave.  The  execution  of  such  a  bond  is  in  itself  to  be 
deemed  an  appeal,  without  further  notice,* 

For  the  form  of  such  a  bond,  the  form  heretofore  given 
for  a  similar  bond  to  be  executed  by  the  putative  father, 
may  be  varied  to  suit  this  case. 

If,  after  the  service  of  the  order,  the  woman  refuse  or 
neglect  to  perform  the  same,  she  is  to  be  committed  to  jail 
until  she  does  comply,  unless  she  shall  have  executed  the  bond 
as  aforesaid. 

Form  of  Warrant  to  Commit. 

CorNTT,  83: 

To  any  Constable  of  said  county — Greeting : 

Whereas,  by  an  order  duly  made  by  us,  the  undernamed  Justices  of  the 
Peace  of  said  county,  bearing  date  the        day  of  instant,  we  made 

direction  for  the  keeping  of  a  certain  bastard  child,  lately  born  in  ,  in 

said  county,  of  the  body  of  A.  B.,  which  is  chargeable  to  said  town,  [or 
county,]  by  charging  the  said  A.  B.  with  the  payment:  &c.,  [as  in  the  orderj] 
which  order  was  so  made,  upon  the  application  to  us  of  the  Overseers  of  the 
Poor  of  said  town,  [or  of  the  Superintendents  of  the  said  county,]  and  after 
due  notice  to  said  A.  B.  to  show  cause,  if  any  she  might  have,  against  the 
making  of  such  order.  And  whereas,  a  copy  of  said  order,  subscribed  by  us, 
has  been  served  upon  the  said  A.  B.,  and  she  has  not  executed  a  bond  as  by 
law  authorized,  for  her  appearance  at  the  next  Court  of  Sessions,  &c.;  and 
inasmuch  as  it  is  now  proved  before  us,  and  fully  appears  that  said  A.  B.  has 
wholly  neglected  to  perform  the  requirements  in  our  said  order  :  You  are, 
therefore,  hereby  commanded  in  the  name  of  the  People  of  the  State  of  New 
York,  to  take  the  said  A.  B.  and  convey  her  to  the  common  ^il  of  said  county, 
there  to  remain,  without  bail,  until  she  shall  comply  with  said  order,  or  exe- 
cute the  bond  authorized  by  statute  as  aforesaid.    Given  under  our  hands,  at 

>  Justices. 
1  2  R.  S.  4th  ed.  60,  §  24.  2  Id. 
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If  the  mother  execute  the  bond,  the  Justices  must  trans- 
mit the  same,  with  the  order  of  sustenance,  to  the  clerk  of 
the  county,  before  the  opening  of  the  next  Court  of  Ses- 
sions ;  or  copies  of  such  bond  and  order,  signed  by  the  Jus- 
tices. And  all  further  proceedings  in  the  case  are  to  be 
then  conducted  before  the  Court  of  Sessions.^ 

It  may  happen  that  the  woman  will  refuse  to  appear  vol- 
untarily before  a  Justice  or  Justices  to  testify  and  disclose 
the  name  of  a  putative  father.  In  such  cases,  as  the  Jus- 
tices have  authority  to  compel  such  testimony  and  disclosure, 
they  will  be  required  to  issue  process  to  enforce  her  attend- 
ance, and  particularly  in  the  case  where  they  are  associated  to 
make  an  order  of  filiation  ;  for  in  that  case  the  woman  must 
be  examined  on  oath,  in  the  presence  of  the  person  charged, 
I,  therefore,  subjoin  the  form  of  process  to  bring  the  woman 
before  the  Justices  associated  to  make  an  order  of  filiation, 
and  which,  with  a  slight  variation,  may  be  used  in  other 
cases. 

JForm  of  Process. 

County, 89 : 
To  any  Constable  of  said  county — Greeting : 

Whereas,  we.  the  undernamed  Justices  of  the  Peace  of  said  county,  hare, 
upon  the  application  of  the  Overseers  of  the  Poor  of  the  town  of  ,  in 

said  county,  [or  the  Superintendents  of  the  Poor  in  said  county,]  associated 
for  the  purpose  of  examining  into  the  matter  of  a  certain  complaint  made  to 
US  by  said  Overseers,  [or  Superintendents,]  that  A.  B.  of  said  town,  is  now 
pregnant  with  a  child,  which,  when  born,  will  be  a  bastard,  and  which  ia 
likely  to  become  chargeable  to  said  town,  [or  county,  or,  that  A.  B.  has  been 
delivered,  in  said  town,  of  a  bastard  child,  which  is  chargeable,  or  likely 
to  become  chargeable  to  said  town  or  county,]  and  G.  D.  having  been  brought 
before  us  this  day,  charged  to  be  the  putative  father  of  said  child  :  Now, 
therefore,  to  the  intent  that  the  said  A.  B.  may  be  examined  before  us  on 
oath,  and  in  the  presence  of  the  said  G.  D.,  touching  the  father  of  said  child 
you  are  hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New 
York,  to  bring  the  said  A.  B.  forthwith  before  us,  at  the  office  of  the  un- 
dernamed ,  in  aforesaid.    Given  under  our  hands  at 

>  Justicei. 

If  the  putative  father,  or  the  mother  of  a  bastard,  or  of 
any  child  likely  to  be  born  a  bastard,  and  likely  to  become 
chargeable,  run  away  from  their  ordinary  residence,  leaving 
such  bastard  or  child,  the  Overseers  of  the  Poor  of  the  town 

12R.  S.  4thed.  62,  §  26. 
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or  Superintendents  of  the  Poor  of  the  county,  may  apply 
to  any  two  Justices  of  the  Peace  of  the  county,  where 
any  estate,  real  or  personal,  of  such  father  or  mother  may 
be,  for  a  warrant  to  seize  such  estate.  Proof  of  the  facts 
must  be  made  to  the  Justices.^ 

JForm  of  a  Warrant. 

CODHTT,  ss  : 

To  the  Overseers  of  the  Poor  of  the  town  of    '     ,  in  said  connty,  [or  to  the 

Superintendents  of  the  Poor  of  said  county  : 

It  appearing  to  us,  two  of  the  Justices  of  the  Peace  of  said  county,  as  well 
by  the  representation  and  application  to  us  made,  by  the  said  Overseers,  [or 
the  said  Superintendents,]  as  upon  due  proof  of  the  facts  before  us  given ,  that 
C.  D.  is  the  father  of  a  bastard  child,  whereof  A.  B.,  of  said  town,  is  now 
pregnant,  and  which,  when  born,  is  likely  to  become  chargeable  to  said  town, 
[or  county,  or  that  C.  D.  is  the  father  of  a  bastard  child,  lately  born  in  said 
town,  of  A.  B.,  and  which  is  chargeable,  or  likely  to  become  chargeable  to 
said  town,  or  said  county,]  and  that  G.  D.  has  absconded  Arom  said  town, 
which  is  the  place  of  his  ordinary  residence,  leaving  in  said  county  some 
estate,  real  or  personal ;  and  whereas,  the  said  Overseers  [or  Superintendents] 
have  applied  to  us  for  our  warrant  to  seize  said  estate :  We,  therefore, 
authorize  you  to  take  and  seize  the  goods,  chattels,  effects,  things  in  action, 
and  the  lands  and  tenements  of  said  G.  D.  wherever  the  same  may  be  found 
in  your  county.  And  you  will,  immediately  upon  such  seizure,  make  an 
inventory  of  the  property  by  you  taken,  and  return  the  same,  together  with 
your  proceedings,  to  the  next  Gourt  of  Sessions  of  the  Peace  of  said  county. 
Given  under  our  hands,  at 

>  Justices. 

The  same  procedings  must  be  had  under  this  warrant, 
and  it  may  be  discharged  for  the  same  cause  and  in  the 
same  manner  as  is  provided  in  relation  to  absconding  pa- 
rents.'' 

The  Justices  who  have  made  an  order  of  filiation  or 
maintenance,  either  against  the  putative  father  or  the  mother, 
may  from  time  to  time  vary  the  amount  directed  to  be  paid, 
by  reducing  the  sum,  as  circumstances  may  require.  But 
the  sum  can  be  increased  only  by  the  Court  of  Sessions. 

In  case  of  reduction  by  the  Justices,  it  seems  proper, 
although  the  statute  is  silent  on  the  subject,  that  they  should 
make  a  new  order  expressive  of  their  determination,  and  give 
a  copy  to  the  person  charged.  As  the  application  for  re- 
duction will,  probably,  in  most  instances,  be  made  by  the 

1  Id.   65,  §  52.  *  2  R.  S.  4th  ed.  65,  §§  58,  54. 
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person  charged,  the  Overseers  or  Superintendents,  as  the 

case  may  require,  should  have  opportunity  of  showing  cause 

against  such  reduction,  and'  should  therefore  be  notified  of 

the  application. 

Fbrm  of  Order. 

COUHTT,  ss  : 

To  the  Overseers  of  the  Poor  of  the  town  of  ,  in  said  county,  [or  the 

Superintendents  of  the  Poor  of  said  county  :] 

Whereas,  by  an  order  of  filiation,  by  us  made,  bearing  date  the  2d  day  of 
December  last,  we  did  determine  that  C.  D.  is  the  father  of  a  certain  bastard 
child,  then  lately  born  in  Whitestown  aforesaid,  and  did  therein  order,  among 
other  things,  that  the  said  C.  D.  should  pay  to  you,  the  said  Overseers,  [or 
Superintendents,]  for  the  support  of  said  child,  the  weekly  sum  of  one  dol- 
lar, so  long  as  said  child  should  continue  chargeable  to  said  town,  [or  county ;] 
and  whereas,  upon  the  application  of  said  C.  D.,  we  have  this  day  made  inquiry 
into  the  circumstances  of  the  case,  and  heard  the  proofs  and  allegations  (o 
us  submitted  in  relation  thereto;  and  it  appearing  to  us,  upon  such  inquiry, 
that  the  circumstances  in  relation  to  said  bastard  child  render  it  proper  and 
expedient  that  the  sum  required  to  be  paid  by  the  said  C.  D.  by  our  former 
order,  should  be  redaced  as  hereinafter  expressed;  and  inasmuch  as  the  said 
Overseers  [or  Superintendents]  have  shown  before  us  no  sufficient  reason 
against  such  reduction,  although  appearing  before  us,  [or  notified  to  appear 
and  show  such  cause,  if  any  they  might  have.] 

We  do,  therefore,  reduce  the  sum  required  to  be  paid  weekly,  by  the  said 
C.  D.,  by  our  former  order  as  aforesaid,  to  the  weekly  sum  of  seventy -five 
cents. 

Given  under  our  hands,  at  ,  January  1,  18    . 

>  Justice!. 

CHAPTER  202. 

AN  ACT  to  amend  the  law  for  the  Support  of  Bastards. 

Passed  April  11, 1838. 

The  People  of  the  State  of  New  York,  repreiented  in  Senate  and  Assembly, 
do  enact  asfoUows  : 

Section  1.  Whenever  a  compromise  shall  be  made  with 
the  putative  father  of  the  bastard  child,  pursuant  to  section 
sixty-eight  and  sixty-nine  of  title  six  of  chapter  twenty  of 
the  first  part  of  the  Revised  Statutes,  the  mother  of  such 
child,  on  giving  security  for  the  support  of  the  child,  and  to 
indemnify  the  city  and  county,  or  the  town  and  county,  from 
the  maintenance  of  the  child,  to  the  satisfaction  of  the  officers 
making  the  compromise,  shall  be  entitled  to  receive  the 
moneys  paid  or  secured  by  such  putative  father  as  the  con- 
sideration of  such  compromise. 
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§  2.  When  the  mother  of  such  child  shall  be  unable  to 
give  such  security,  but  shall  be  able  and  willing  to  nurse 
and  take  care  of  the  child,  she  shall  be  paid  the  same  weekly 
allowance  for  nursing  and  taking  care  of  the  child,  out 
of  the  moneys  paid  by  the  father  on  such  compromise, 
as  he  shall  have  been  liable  to  pay  by  the  order  of  filiation ; 
such  weekly  sum  to  be  paid  the  mother,  may  be  prescribed, 
regulated  or  reduced,  as  in  the  case  of  an  order  of  filiation. 
When  the  putative  father  of  a  bastard  child  is  arrested 
on  a  warrant  in  a  county  difierent  from  that  in  which  the 
process  was  issued,  and  gives  a  bond,  conditioned  that  he 
will  indemnify  the  county,  or  that  he  will  appear  at  the  next 
Court  of  General  Sessions,  the  bond,  though  not  strictly 
conformable  to  the  statute,  is  valid,  and  may  be  enforced.^ 

An  appeal  to  the  Sessions  does  not  lie  by  the  Superinten- 
dents of  the  Poor  of  a  county,  from  an  adjudication  of  Jus- 
tices in  favor  of  a  party  charged  with  being  the  father  of  a 
bastard  child.^ 

On  an  appeal  to  the  sessions  from  an  order  of  bastardy, 
the  appellant  is  not  entitled  to  trial  by  jury.' 

Justices  of  the  Peace  may  commit  the  mother  of  a  bas- 
tard child  to  prison  for  refusing  to  discover  the  putative 
father.* 

Nothing  contained  in  a  bond  by  way  of  recital  will  estop 
a  party  to  it  from  showing  it  to  be  void,  as  having  been 
taken  by  an  officer  coloro  officio,  and  without  authority  of 
law.5 

The  statute  (Session  Laws  of  1838,  p.  173)  providing  that 
the  mother  of  a  bastard  child  shall  be  entitled  to  receive  the 
money  paid  by  the  putative  father  on  a  compromise  with 
the  Superintendents  of  the  Poor,  ought  not  to  be  construed 
so  as  to  give  it  a  retrospective  operation.^ 

An  adjudication  of  two  Justices  in  favor  of  a  party  charged 
with  being  the  father  of  a  bastard  child,  is  a  bar  to  a  second 

1  The  People  vs.  Tilton,  13  Wend.  5  Germond    et  al.  vs.   The  People,  1 
697,  Savage,  Ch.  J.  Hill,  343. 

2  The  People  vs.  The  Tompkins  Gen-  6  Allen  and   wife  vs.  The   Superinten- 
eral  Sessions,  19  Wend.  154.  dents  of  Poor  of  Seneca  county,  8 

8  Roy  vs.  Targee,  7  Wend.  359.  Hill,  116,  Nelson,  C.  J. 

*  Scott  vs.  Ely  et  al.,  4  Wend.  555. 
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proceeding  against  him  respecting  the  same  matter.  The 
case  in  19  Wend.  54,  commented  on  and  explained.^ 

If  the  reputed  father  of  a  bastard  child  against  whom  an 
order  of  filiation  has  been  made,  shall  not  pay  the  amount 
certified  far  the  costs,  of  apprehending  him  and  of  the  order 
of  filiation,  the  Justices  may  issue  a  warrant  for  his  com- 
mitment, though  he  has  executed  the  bond  pursuant  to  sec- 
tion fourteen  of  the  statute  concerning  the  support  of  bas- 
tards.^ 

Proceedings  under  the  statute  respecting  bastardy  are  not 
proceedings  in  criminal  cases,  within  the  rule  requiring  war- 
rants in  such  cases  to  be  under  seal.^ 

The  law  always  secured  to  the  mother  of  a  bastard  child 
its  care,  custody  and  possession.  The  common  law  never  gave 
the  putative  father  of  such  a  child  any  right  to  its  custody, 
and  no  provision  of  our  statute  secures  to  him  any  such 
right.* 


1  Thayer  vs.  The  Overseers  of  the    3  Millet  vs.  Baker,  42  Barb.  215. 
Poor  of  Hamilton,  5  Hill,  443,    *  The  People  vs.  Mitchell,  44  Barb. 
Cowen,  J.  245;  15  ib.  247. 

2  The  People  vs.  Stowell,  2  Denio, 
127. 


CHAPTER  XV. 

Of  Masters,  Apprentices  and  Servants. 

Justices  of  the  Peace  may  often  be  required  to  aid  in  bind- 
ing out  apprentices  and  servants.  The  cases  where  their  aid 
is  required  are  the  following  i^ 

When  an  infant  is  bound  by  the  consent  of  the  mother,  a 
Justice  of  the  Peace  of  the  town  must  certify,  by  indorse- 
ment on  the  indenture,  to  the  fact  that  the  father  of  such 
infant  is  dead,  or  is  not  in  a  legal  capacity  to  give  his  con- 
sent, or  has  abandoned  or  neglected  to  provide  for  his  family. 
One  of  these  facts  must  exist  to  render  the  mother's  consent 
valid  and  effectual.^ 

Form  of  Certificate. 

I,  the  undernamed  Justice  of  the  Peace  of  the  town  of  Whitestown,  do 
certify,  that  the  father  of  the  within  named  A.  B.  is  dead,  [or  is  not  in  a  legal 
ampacity  to  give  his  consent  to  the  binding  of  the  said  ji.  B.,  or  has  abandoned 
and  neglected  to  provide  for  his  family. 2 

Dated,  January  ,  18     .  Justice. 

An  infant  who  has  no  parent  living,  or  none  in  a  legal 
capacity  to  give  consent,  and  no  guardian,  may  bind  himself, 
or  herself,  an  apprentice  by  the  consent  of  the  overseers  of 
the  Poor,  or  any  two  Justices  of  the  Peace  of  the  town,  or  a 
Judge  of  the  county  courts  of  the  county.  Such  consent 
must  be  in  writing,  and  subjoined  to,  or  endorsed  on,  the 
indenture.^ 

Certificate  of  Consent. 

We,  two  of  the  Justices  of  the  Peace  of  the  town  of  Whitestown,  do  hereby 
declare  and  certify  our  assent  to  the  binding  of  the  above  [or  within]  named 
John  Doe,  an  apprentice  to  the  within  named  Richard  Eoe,  according  to  the 
form  and  effect  of  the  within  indenture. 

D'^ted,  ,18    .  I  Justices. 


Overseers  of  the  Poor  of  any  town,  or  city,  are  authorized 
to  bind  out  any  child  who,  or  whose  parent  or  parents,  shall 

1 2  E.  S.  4th  ed.  339,  §  1  and  2.  3  2  H.  S.  4th  ed.  889,  §  8. 

2  2  Hill  597  i  5  Cowen,  170. 
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become  chargeable  to  sucb  town  or  city  ;  or  who  shall  have 
been  sent  to  a  poor-house,  other  than  the  county  poor-house. 
The  written  consent  of  two  Justices  of  the  town,  or  of  the 
Mayor,  Recorder,  or  Alderman  of  the  city,  or  any  two  of 
them,  is  required  to  such  binding,  and  it  is  made  their  special 
duty  to  inform  themselves  fully  of  the  infant's  age.i 

The  act  of  the  Justices  in  assenting  to  the  binding  is  judi- 
cial, and  they  must,  therefore,  confer  together,  and  not 
separately ;  and  their  judgment  should  be  exercised  solemnly 
and  cautiously.^ 

In  addition  to  the  powers  given  to  parents,  Overseers  of 
the  Poor,  and  others,  to  bind  out  children,  it  is  now  pro- 
vided by  statute  that  trustees,  directors  or  managers  of  any 
incorporated  orphan  asylum  or  institute,  or  home  for  indi- 
gent children  under  their  care,  may  bind  out  male  children 
under  twenty-one  years  of  age,  and  females  under  eighteen 
years,  to  be  clerks,  apprentices  or  servants,  until  such  child, 
if  a  male,  shall  be  twenty-one  years  old,  or,  if  a  female,  shall 
be  eighteen  years  old,  which  binding  shall  be  as  effectual  as 
if  such  child  had  bound  himself  or  herself  with  the  consent 
of  his  or  her  father;* 

There  does  not  seem  to  be  any  necessity  to  make  any  ad- 
ditional forms,  as  the  foregoing  statute  will  be  considered  in 
all  cases  of  binding  out  such  poor  children. 

As  it  may  be  often  convenient  that  a  Justice  should  draw 
the  indentures,  and  necessary  that  he  should  understand 
what  the  law  requires  to  be  inserted  therein,  to  guide  him 
in  determining  his  assent,  I  propose  the  following  form  of 
indenture : 

J^orm  of  Indenture. 

This  Indenture,  made  the  tenth  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  ,  between  John  Stone  and  Joseph  Leonard,  Over- 

seers of  the  Poor  of  the  town  of  ,  in  the  county  of  ,  and  James 

Jackson,  of  ,  aforesaid,  hatter,  witnesseth : 

That  the  said  Overseer  of  the  Poor  have  bound,  and  by  these  presents  do 
bind,  John  Stiles,  who  is  now  chargeable,  [or  whose  parents  are  now  charge- 
able, or  who  has  been  sent  to  the  poor-house  in  said  town,  other  than  the 
county  poor-house,]  to  said  town,  and  who  is  on  this  day,  as  we  have  fully 
informed  ourselves,  of  the  age  of  ten  years,   one  month  and  four  days,  as 

1 2  R.  S.  4th  ed.  340,  §  6.  S  Sess.  Laws,  1870,  chap.  431. 

2  3  T.  Rep.  880. 
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an  apprentice  to  the  said  James  Jackson,  and  to  reside  with  and  serve  the 
said  James  Jackson,  as  such  apprentice,  until  he  shall  arrive  at  the  full 
age  of  twenty-one  years,  and  so  to  serve,  in  all  respects,  faithfully,  obediently 
and  honestly. 

And  the  said  James  Jackson,  hereby  for  himself,  his  executors  and  ad- 
ministrators, covenants  and.  agrees  to  and  with  the  said  Overseers  of  the 
Poor,  as  such  Overseers,  and  their  successors  in  office,  and  to  and  with  the 
said  John  Stiles,  that  he  will  instruct  the  said  John  in  every  reasonable 
and  practicable  manner,  in  the  trade  and  business  of  a  hatter,  which  he  now 
follows;  that  he  will,  during  said  term,  provide  for.him  necessary  boarding, 
lodging,  apparel,  medicines  and  medical  attendance;  that  he  will  cause  him 
to  be  instructed  in  reading,  writing,  and  the  ground-rules  of  arithmetic ; 
that  he  will  provide  for,  and  deliver  to  him,  at  the  expiration  of  said  term, 
one  good  suit  of  holiday  clothes,  and  give  to  him  all  articles  of  his  every- 
day apparel,  then  in  wear,  and  also  a  new  Bible,  and  that  he  will  in  such 
manner  provide  for  and  take  care  of  such  apprentice,  that  he  shall  not, 
during  said  term,  be  in  any  manner  a  charge  to  said  town. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  the  day 
first  above  written.  , 

JOHN  STONE,  [L.  8.] 

JOSEPH  LEONARD,  [i.  a.] 

Sealed  and  delivered  in  presence  of  JAMES  JACKSON,  [l.  s.] 

RlCEAIU)  BOE. 

The  agreement  to  instruct  the  apprentice  in  reading, 
writing,  and  (if  a  male,)  in  arithmetic,  and  to  give  a  new 
Bible,  must  be  inserted  in  the  indenture  ;  the  other  agree- 
ments by  the  master,  as  expressed  in  the  above  form,  are 
customary,  and  may  be  varied  to  conform  to  the  contract  as 
actually  made.  It  is,  however,  to  be  observed,  that  a  female 
can  be  bound  only  to  the  age  of  eighteen.^ 

Fvrm  of  Justices'  Certificate  to  be  Subjoined  to,  or  Indorsed  'upon,  the 

Indentv/re . 

We,  being  two  of  the  Justices  of  the  Peace  of  the  town  of  ,  having 

fully  informed  ourselves  of  the  age  of  the  within  named  John  Stiles,  and 
having  conferred  together  touching  the  propriety  of  the  binding  of  the  said 
John  Stiles,  as  by  the  within  [or  foregoing]  Indenture,  do  hereby  declare  our 
assent  thereto. 

Dated,  ,  18    . 

i  Jiuticet. 

An  infant  coming  from  a  foreign  country,  beyond  sea, 
may  bind  himself  to  service  in  the  manner  specified  in  the 
statute.  But  such  contract  of  service  must  be  acknowledged 
before  either  a  Mayor,  Kecorder,  Alderman,  or  Justice  of 


1 8  T.  Sep.  880,  §  10  and  11. 
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the  Peace,  and  a  certificate  thereof  indorsed,  on  the  con- 
tract.^ 

/Vm  of  Certificate. 

I,  the  undernamed  Justice  of  the  Peace  of  the  county  of  ,  do  certify, 

that  on  the         day  of  ,  18    ,  the  within  named  A.  B  personally  came 

before  me,  and  being  by  me  privately  examined,  acknowledged  that  he  freely 
made  the  within  contract. 

Justice- 
Such,  contract  m^y  be  assigned  by  the  master,  by  a  writ- 
ten indorsement,  executed  in  the  presence  of  two  witnesses. 
But  to  render  such  assignment  valid,  the  written  approba- 
tion of  one  of  the  above  mentioned  ofScers  must  be  indorsed 
on  the  contract.^ 

JForm  of  Approbation. 

I,  the  Undernamed  Justice  of  the  Peace,  of  the  county  of  ,  do  hereby 

declare  my  approbation  of  the  assignment  of  the  within  contract,  by  the 
within  named  James  Jackaon,  to  John  Stiles,  of  said  county. 

Dated,  .  Justice. 

If  a  person  lawfully  bound  to  service  refuse  to  serve,  as 
by  law  and  the  terms  of  his  contract  or  indenture  required, 
the  master  may  apply  to  a  Justice  of  the  Peace  of  the  county 
where  he  resides,  to  enforce  his  service.  The  act  authorizes 
the  Justice  to  send  for  the  person  so  refusing,  either  by  war- 
rant or  otherwise.  Although  the  act  requires  no  formal 
complaint  to  be  made,  yet  it  seems  to  me  proper  to  be  done 
before  issuing  the  warrant.^ 

Ibrm  oj  Complaint. 

County,  bs: 
James  Jackson,  of  ,  in  said  county,  being  duly  sworn  before  the  un- 

dernamed Justice  of  the  Peace  of  said  county,  makes  oath  and  complains 
that  John  Stiles,  who  has  been  lawfully  bound  to  service  to  the  said  James, 
and  on  whose  binding  no  sum  of  money  was  received,  or  entitled  to  be  re- 
ceived, by  said  James,  and  whose  term  of  service  is  now  unexepired,  refuses 
to  serve  the  said  James,  as,  by  law,  and  the  terms  of  his  indenture,  required. 
Subscribed  and  sworn,  ,  18    ,  before  me. 

Justice. 

Form  of  Warrant. 
CorsTT,  88 : 
To  any  Constable  of  said  county — Greeting ; 

"Whereas,  James  Jackson,  of  ,  in  said  county,  has  this  day  made 

complaint,  on  oath,  to  me,  the  undernamed  Justice  of  the  Peace  of  said 

1  8  T  Rep.  880,  §  11  and  12.  »  2  R.  S..  2d  ed.,  90,  §  28. 

2  §  14. 
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county,  that  John  Stiles,  gtc.,  [as  In  the  complaint.]  You  are,  therefore, 
hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New  York, 
forthwith  to  bring  the  said  John  Stiles  before  me,  at  my  oflSce  in  afore- 

said, to  be  dealt  with  in  the  premises  as  the  law  requires. 
Given  under  my  hand,  at  ,  the        day  of 

Justice. 

If  the  apprentice,  when  brought  before  the  Justice,  per- 
sist in  his  refusal  to  serve,  he  must  be  committed,  &c.,  until 
he  will  consent  to  serve.^ 

The  refusal  of  a  servant  to  deliver  goods  entrusted  to  him 
by  his  master,  on  a  demand  made  by  a  stranger,  is  not  suffi- 
cient evidence  of  a  conversion  in  an  action  of  the  latter 
against  the  servant.^ 

Jbrm  of  Warrant  to  Commit,  Sfc. 
County,  ss  : 
To  anj  Constable  of  said  county — Greeting : 

Whereas,  John  Stiles,  an  apprentice,  lawfully  bound  to  service  to  James 
Jackson,  of  ,  in  said  county,  has  been  this  day  brought  before  me,  the 

undernamed  Justice  of  the  Peace  of  said  county,  by  my  warrant  issued  upon  the 
complaint,  on  oath,  of  the  said  James,  that  the  said  John,  &c.,  [as  in  the 
complaint.]  And  inasmuch  as  the  said  John,  now  before  me,  persists  in  his 
refusal  to  serve  the  said  James,  and  it  appears  to  me,  upon  due  proof,  that 
said  John  has  been  lawfully  bound  to  service  to  the  said  James  ;  that  said 
James  has  not  received,  nor  is  entitled  to  receive  any  sum  of  money  for  his 
instruction  of  said  John  ;  that  the  term  for  which  he  is  so  bound  is  now  un- 
expired, and  that  his  sajd  refusal  is  contrary  to  the  terms  of  his  indentures 
and  to  the  law  in  such  cases  made  and  provided  :  You  are,  therefore,  hereby 
commanded,  in  the  name  of  the  People  of  the  State  of  New  York,  to  convey 
the  said  John  to  the  common  jail  of  said  county,  the  keeper  whereof  is 
hereby  required  to  detain  the  said  John  in  his  custody  in  said  jail,  until  he 
shall  consent  to  serve  the  said  James,  as  by  law  required. 

Given  under  my  hand,  at  aforesaid,  ,18    . 

Justice. 

If  a  person,  lawfully  bound  to  seivice  under  the  provi- 
sions of  the  above  mentioned  title,  be  guilty  of  any  misde- 
meanor or  ill  behavior,  the  master  may  make  complaint 
thereof,  on  oath,  to  two  of  the  Justices  of  the  Peace  of  the 
county,  who  are  required  to  cause  the  offender  to  be  brought 
before  them,  and  if  they  find  the  complaint  well  founded, 
may  either  commit  him  to  jail  for  a  term  not  exceeding  one 
month,  or  discharge  him  from  his  service.* 

1  2  E.  S.,  2d  ed.,  90,  §  28.  8  2  B.  S.,  2d  ed.,  §  29  and  80. 

2  Mont  vs.  Derick,  6  Hill,  455,  Bron- 
son,  J. 
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Indentures  of  apprenticeship  are  not  rendered  invalid  by 
omitting  to  specify  the  profession,  trade  or  employment  in 
«rhich  the  apprentice  is  to  be  instructed.^ 

Jihrm  of  Complaint. 

COUMTT,  SS. 

James  Jackson,  of  ,  in  said  county,  being  duly  sworn,  makes  oath 

and  complains  before  the  undernamed  Justice  of  the  Peace  of  said  county, 
that  John  Stiles,  who  is  lawfully  bound  as  an  apprentice  to  the  said  James, 
and  on  whose  binding  no  sum  of  money  was  received,  or  entitled  to  be  re- 
ceived by  said  James,  a,s  a  compensation  for  the  instruction  of  said  John,  and 
whose  term  of  service  is  unexpired,  has  been  guilty,  in  his  service,  of  divers 
acts  of  misdemeanor  and  ill  behavior;  that  is  to  say,  the  said  John  has,  for 
some  time  past,  against  the  will  and  repeated  reproofs  and  remonstrances  of 
said  James,  habitually  resorted  to  taverns  and  places  of  •  amusement,  and  be- 
come altogether  unsteady  and  unfaithful,  [or  other  cause  of  complaint  which 
gave  rise  to  the  prosecution,  as  the  case  may  be.]      JAMES  JACKSON. 

Subscribed  and  sworn,  ,  before  us. 

>  Justicet. 

Form  of  Warrant. 

County,  ss. 
To  any  Constable  of  said  county — Greeting : 

Whereas,  James  Jackson,  of  ,  in  said  county,  has  this  day  made 

complaint,  on  oath,  to  us,  the  undernamed  Justices  of  the  Peace  of  said 
cpunty,  that  John  Stiles,  &c.,  [here  set  forth  the  substance  of  the  complaint :] 
You  are  therefore  hereby  commanded,  in  the  name  of  the  People  of  the 
State  Of  New  York,  forthwith  to  apprehend  the  said  John  Stiles,  and  bring 
him  before  us,  at  the  oflSce  of  the  undernamed  ,  iu  ,  afore- 

said, that  we  may  hear,  examine  and  determine  said  complaint,  and  deal  with 
said  John  in  the;  premises,  as  by  law  required.    Given  under  our  hands  at 

>  Justices. 

Although  the  statute  does  not,  in  terms,  require  that  a 
record  of  conviction,  in  case  they  find  the  apprentice  guilty, 
should  be  made,  yet  the  importance  and  effect  of  a  decision 
against  the  apprentice,  seems  to  render  such  a  proceeding 
proper  and  necessary. 

Form  of  Record. 

County,  ss. 

Be  it  remembered,  that  on  the        day  of       instant,  at  ,  in  said 

county,  ca^^e,  personally,  James  Jackson,  of  aforesaid,  before   us, 

the  undernamed,  being  two  of  the  Justices  of  the  Peace  of  said  county,  and 

made  to  us  complaint,  on  oath,  that  John  Stiles,  8w.,  [here  set  forth  the  com- 

1  Fowler  vs.  Hollenbect,  9   Barb.  809;  7  Greenleaf  R.467;  1  Sandf.  S.  C. 
B.  602. 
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plaint ;]  whereupon  we  did  issue  our  warrant  to  cause  the  said  John  to  be 
brought  before  us,  to  answer  to  said  complaint,  &c. ;  and  now  at  this  day,  to 
wit,  on  the  11th  day  of        ,  18     ,  at  aforesaid,  the  said  John  is 

personally  brought  before  us,  and  the  said  James  also  appears,  and  wc,  having 
heard  and  examined  the  proofs  and  allegations,  as  well  of  the  said  James, 
touching  his  complaint,  a,t  of  said  John  Stiles  in  his  defence  thereof,  and  it 
appearing  to  us  that  said  complaint  is  well  founded,  and  that  said  James  has 
.  not  received  nor  is  entitled  to  receive  any  sum  of  money  as  a  compensation 
for  his  instruction  of  said  John,  do  determine  and  adjudge  that  said  John 
Stiles  is  guilty  of  the  premises  whereof  the  said  James  has  complained 
against  him,  as  aforesaid :  jind  we  do  further  adjudge  and  determine,  that 
said  John  Stiles  be  imprisoned,  for  his  said  offense,  in  the  common  jail  uf 
said  county,  there  to  be  employed  in  hard  labor,  and  be  confined  in  a  room 
with  no  other  person,  for  the  term  of  twenty  days.  In  witness  whereof,  we 
have  hereunto   set  our  hands,  at  aforesaid,  this        day  of        , 

A.  D.  18    . 

>  Jutticet. 

Form  of  Warrant  to  Commit,  Sfc. 
CorNTT,  ss. 
To  any  Constable  of  said  County — Greeting : 

Whereas,  John  Jackson,  of  ,  in  said  county,  made  complaint,  on 

oath,  to  us,  two  of  the  Justices  of  the  Peace  of  said  county,  that  John 
Stiles,  8cc.,  [here  set  forth  the  complaint.]  And  whereas,  we  caused  the 
said   John  to  appear,  this  day,  before  us,  at  aforesaid,   (and  the 

said  James  also  appeared,)  and  upon  hearing  and  examining  the  proofs  and 
allegations  of  both  of  said  James  and  John,  touching  the  matter  in  said  com- 
plaint alleged,  and  it  appearing  to  us  that  said  complaint  is  well  founded, 
and  that  said  James  had  not  received,  and  was  not  entitled  to  receive  any 
sum  of  money  for  the  instruction  of  said  John,  we  did  adjudge  and  deter- 
mine that  said  John  Stiles  be  imprisoned'  as  hereinafter  directed.  You  are 
therefore  hereby  commanded,  in  the  name  of  the  People  of  the  State  of 
New  York,  to  take  and  convey  the  said  Stiles  to  the  common  jail  of  said 
county,  the  keeper  whereof  is  required  to  detain  the  said  John  in  safe  cus- 
tody in  said  jail,  employed  in  hard  labor,  and  in  a  room  with  no  other  per- 
son, for  the  term  of  twenty  days.    'Witness  our  hands  at 

>  Justices. 

If  the  Justice  find  the  complaint  to  be  well  founded,  and 
adjudge,  instead  of  imprisonment,  that  the  offender  be  dis- 
charged from  his  service,  &c. — then,  instead  of  concluding 
the  record,  as  in  the  foregoing  form,  with  the  sentence  of 
imprisonment — say : 

And  do  further  adjudge  and  determine,  that  said  John  Stiles  be  henceforth 
discharged  from  his  service,  and  the  said  James  Jackson  from  all  obligations 
to  the  said  John  Stiles,  by  reason  of  any  contract  of  service,  or  indenture  of 
apprenticeship  between  them,  or  in  behalf  of  said  John,  heretofore  made. 

Tt 
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I'orm  of  Certificate  of  Discharge. 

CoCNTY,  SB. 

Whereas,  upon  due  hearing  and  examination  before  ns,  being  two  of  the 
Justices  of  the  Peace  of  said  county,  touching  certain  acts  of  misdemeanor, 
and  ill  behavior  of  John  Stiles,  in  his  service  as  an  apprentice ,  lawfully  bound 
to  James  Jackson,  of  ,  in  said  county — whereof  the  said  James 

made  complaint  on  oath  to  us;  and  whereas,  upon  hearing  the  proofs  and 
allegations  both  of  said  James  and  said  John,  who  appeared  before  us  and 
submitted  the  same,  touching  said  complaint,  and  it  appearing  to  us  that  said 
James  had  not  received,  nor  was  entitled  to  receive,  any  sum  of.money  as  a  com- 
pensation for  his  instruction  of  said  John — we  did.adjudge  and  determine  that 
said  complaint  was  well  founded,  and  that  said  John  be  henceforth  discharged 
from  his  service,  and  the  said  James  from  all  obligaiions  to  the  said  John, 
kc. — as  by  the  record  of  our  said  determination  remaining  before  us  may 
more  fully  be  seen.  Now,  therefore,  know  all  men  whom  it  may  concern,  that 
the  said  John  Stiles  is  discharged  from  his  service  to  the  said  James  Jackson, 
and  the  said  James  Jackson  from  all  obligations  to  the  said  John  Stiles — any 
contract  of  service  or  indenture  of  apprenticeship,  between  them,  or  in  be- 
half of  said  John,  heretofore  made,  to  the  oontrary  notwithstanding.  Given 
under  our  hands,  at  ,  18    . 


s 


Justices. 


If  a  master  be  guilty  of  any  cruelty,  misusage,  refusal  of 
necessary  provisions  or  clothing,  or  any  other  violation  of 
law  or  the  terms  of  his  contract,  towards  the  person  bound 
to  his  service,  such  person  may  complain  to  two  Justices  of 
the  Peace  of  the  county,  who  are  empowered  to  summon 
the  parties  before  them,  examine  into,  hear,  and  determine 
the  complaint,  and  if  they  find  sufficient  cause,  discharge 
such  person  from  his  obligation  of  service.  ^ 

To  make  a  master  liable  for  the  negligence  or  unskillful- 
ness  of  his  servant,  while  engaged  in  his  lawful  business, 
there  must  be  an  allegation  of  negligence  or  unskillfulness. 

A  master  is  not  liable  for  the  wilful  acts  of  his  servants, 
done  without  his  direction." 

Form  of  Complaint. 

COUHTT,  88. 

John  Stiles  of  ,  in  said  county,  being  duly  sworn,  makes  oath 

and  complains  to  the  undernamed  Justices  of  the  Peace  of  said  county,  that 
he  is  now  an  apprentice  lawfully  bound  to  James  Jackson,  of 
aforesaid,  hatter,  the  said  James  not  having  received,  nor  being  entitled  to 
receive  any  sum  of  money  with  him  as  a  compensation  for  his  instruction  ; 

1 2  B.  S.  2d  ed.,  §  82;  13  John.  270.    2  Hay  vs.  The  Cohoes    Company,  3 

Barb.  42. 
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and  that  said  James  has  misused  him,  the  said  John,  by  refusing  to  him  the 
necessary  clothing,  [or  any  other  matter  of  complaint,  as  the  case  may  be.] 

JOHN  STILES. 
Subscribed  and  sworn,        ,  18    ,  before  us. 

f  Justices. 

Form  of  Svmmons. 

COVHTY,  ss. 
To  any  Constable  in  said  county — Greeting : 

"Whereas,  John  Stiles  has  this  day  made  complaint,  on  oath,  to  us,  the 
undernamed  Justices  of  the  Peace  of  said  county,  [here  set  forth  the  com- 
plaint :]  You  are,  therefore,  hereby  commanded,  in  the  name  of  the  People 
of  the  State  of  New  York,  to  summon  the  said  James  Jackson  and  John 
Stiles  to  appear  before  us,  at  the  office  of  the  undernamed  ,  in  , 

aforesaid,  on  the        day  of  January  instant,  at  two  o'clock  in  the  afternoon, 
that  we  may  examine  into,  hear  and  determine  said  complaint. 

Given  under  our  hands,  at        ,  aforesaid,        ,  18    .  )  ^    ^. 

'        '  >  Justices. 

If  the  Justices  find  this  complaint  well  founded,  they  are 
directed  to  discharge  the  apprentice  from  his  service.  The 
foregoing  forms  of  the  record  and  certificate  of  discharge 
upon  the  complaint  of  the  master,  may  be  easily  varied  and 
adapted. to  this  case. 

All  the  preceding  cases,  relating  to  proceedings  against 
apprentices  and  masters  for  refusing  to  serve,  ill  behavior, 
misusage,  &c.,  are  not  applicable  where  the  master  or  mis- 
tress shall  have  received,  or  shall  be  entitled  to  receive 
money  with  the  ajDprentice  as  a  compensation  for  instruction. 
For,  in  cases  where  money  is  paid,  or  agreed  to  be  paid,  the 
final  order  between  the  master  and  apprentice  can  be  made 
only  by  the  Court  of  Sessions  of  the  Peace,  as  in  the  cases 
following.^ 

In  case  money  is  paid,  or  agreed  for,  on  the  binding,  the 
person  bound  may  make  the  like  complaint  against  the  mas- 
ter for  cruelty,  misusage,  &c.  to  a  Justice  of  the  Peace  of  the 
county  where  he  resides.  The  Justice  is  authorized  to  make 
such  order  and  direction  between  the  master  and  apprentice 
as  the  equity  of  the  case  may  require  ;  and,  if  he  cannot 
reconcile  the  difficulty,  must  recognize  the  master  to  appear 
at  the  next  General  Sessions,  in  such  sum  and  with  such 
surety  as  be  shall  approve.^ 

1 2  R.  S.  2d  ed.  91,  §  83.  2  id.  $36. 
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The  two  preceding  forms  of  a  complaint  and  summons 
may  be  used  in  this  case,  upon  reversing  the  allegation  as  to 
the  payment,  or  agreement  to  pay,  money  on  the  binding, 
and  slightly  varying  the  conclusion  of  the  summons. 

Ihrm  of  Recognizance. 

We,  James  Jackson  and  Richard  Roe,  both  of  ,  in  the  county  of  Oneida, 
acknowledge  ourselves  to  owe  to  the  People  of  the  State  of  New  York — that 
Is  to  say,  the  said  James,  the  sum  of  one  hundred  dollars,  and  the  said  Rich> 
ard  the  sum  of  fifty  dollars,  to  be  respectively  made  and  levied  of  our  several 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  said  People,  if  default 
shall  be  made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such,  that  whereas  John  Stiles  has 
made  complaint,  on  oath,  to  the  undernamed  Justice  of  the  Peace  of  said 
county — that  he  is  now  an  apprentice  lawfully  bound  to  James  Jackson,  of 
,  aforesaid^that  the  said  James  did  receive  on  the  binding  of  said  John, 
[or  it  was  agreed  on  the  binding  of  said  John,  that  the  said  James  should  be 
paid]  the  sum  of,  &c.,  [insert  the  residue  of  the  complaint] — and  the  said 
James  Jackson  and  John  Stilea  having  this  day  appeared  before  the  said 
Justice,  and  the  said  Justice  thereupon  proceeded  to  inquire  into  the  mat- 
ter of  said  complaint,  and  to  make  equitable  order  and  direction  between 
them,  was  unable  to  compound  or  reconcile  the"  difficulty  between  them. 
Now,  therefore,  if  the  said  James  Jackson  shall  appear  at  the  next  Court 
of  Sessions  of  the  Peace,  to  be  holden  in  and  for  said  county  of  Oneida, 
and  abide  the  order  of  said  Court,  touching  the  matter  of  said  complaint, 
or  any  matter  relating  to  the  binding  or  service  of  said  John  Stiles,  and 
not  depart  the  court  without  leave — then  this  recognizance  to  be  void, 
otherwise  of  force. 

Taken,  subscribed  and  acknowledged,  thii         )      JAMES  JACKSON, 
day  of       18    ,  before  me,  J 

Justice. 

The  master  may,  in  like  manner,  where  money  was  paid,' 
or  agreed  to  be  paid  on  the  binding,  con^plain  to  a  Justice 
of  the  Peace  of  the  county  of  the  refusal  to  serve,  misde- 
meanor, or  ill  behavior  of  the  person  bound  ;  and  the  Jus- 
tice is  bound  to  inquire  in  the  same  manner,  and  may  recog- 
nize the  person  bound  to  service  for  his  appearance  at  the 
next  Sessions.^ 

The  forms  already  given  may  be  readily  adapted  to  the 
last  mentioned  case. 

Upon  the  death  of  a  master,  to  whom  a  person  may  have 
been  bound  to  service,  by  either  the  Superintendents  or 
Overseers  of  the  Poor,  the  executors  or  administrators  of  the 
master  may,  with  the  written  consent  of  the  person  bound, 

1 2  R.  S.  2d  ed.  91,  S  37. 
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assign  the  contract  of  service  to  any  other  person,  &c.  Such 
written  consent  must  be  acknowledged  before  a  Justice  of 
the  Peace.i 

Form  of  Certificate  of  Acknowledgment. 

c 

I  certify,  that  John  Stiles  this  day  personally  appeared  before  me  and 
acknowledged  that  he  freely  executed  the  within  [or  foregoing,  or  annexed] 
written  consent. 

Jiutice. 

Since  the  Revised  Statutes,  the  person  who  is  to  consent 
to  the  binding  of  an  apprentice,  must  do  so  by  a  certificate 
at  the  end  of  or  endorsed  upon  the  indentures;  and  his  mere 
signature  to  the  latter,  though  they  express  his  consent,  will 
not  answer.* 

Our  law  recognizes  no  general  authority  in  a  father  to 
dispose  of  his  children,  except  for  some  specific  or  temporary 
purpose,  such  as  apprenticeship  during  the  father's  life,  or 
guardianship  after  his  death.^ 

1  2  B.  S.  2d  ed.  91,  §  41.  3  Barry  ys.Mercein,  8  Hill,  899i  Cow- 

s  North  vs.  The  First  Judge  of  Liv-       en  J. 
ingston,  2HiU696. 


CHAPTER   XVI. 

Of  Disorderly  Persons. 

The  provisions  as  to  disorderly  persons,  are  contained  in 
title  5,  chap.  20,  part  1,  of  the  Revised  Statutes,  vol.  1,  p. 
665, 

Section  1.  All  persons  who  threaten  to  run  away  and 
leave  their  wives  or  children  a  burden  on  the  public  ;  all 
persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen 
goods  may  be  found ;  all  common  prostitutes,  all  keepers  of 
bawdy  houses,  or  houses  for  the  resort  of  prostitutes,  drunk- 
ards, tiplers,  gamesters,  or  other  disorderly  persons ;  all 
persons  who  l;iave  no  visible  profession  or  calling  to  maintain 
themselves  by,  but  who  do,  for  the  most  part,  support  them- 
selves by  gaming ;  all  jugglers,  common  showmen  and 
mountebanks,  who  exhibit  or  perform  for  profit,  any  puppet 
show,  wire  or  rope  dance,  or  other  idle  shows,  acts,  or  feats ; 
all  persons  who  keep  in  any  public  highway  or  place,  or  in 
any  place  where  spirituous  liquors  are  sold,  any  keno  table, 
wheel  of  fortime,  thimbles,  or  other  table,  box,  machine  or 
device  for  the  purpose  of  gaming ;  all  persons  who  go  about 
with  such  table,  wheel,  or  other  machine  or  device,  exhibit- 
ing tricks  or  gaming  therewith  ;  all  persons  who  play  in 
public  streets  or  highways,  with  cards,  dice,  or  any  other 
instrument  or  device  for  gaming ;  shall  be  deemed  disor- 
derly persons. 

\  2.  Upon  complaint  made  on  oath  to  any  Justice  of  the 
Peace  against  any  person  as  being  disorderly,  he  shall  issue 
his  warrant  for  the  apprehension  of  the  offender,  and  cause 
him  or  her  to  be  brought  before  such  Justice  for  examina- 
tion. If  it  shall  appear  by  the  confession  of  the  offender, 
or  by  competent  testimony,  that  he  or  she  is  a  disorderly 
person,  the  Justice  may  require  of  the  offender  sufficient 
sureties  for  his  or  her  good  behavior  for  the  space  of  one 
year.  In  default  of  such  sureties  being  found,  the  Justice 
shall  make  up,  sign  and  file  in  the  county  clerk's  office,  a 
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record  of  the  conviction  of  such  offender  as  a  disorderly  per- 
son, specifying  generally  the  nature  and  circumstances  of 
the  offence,  and  shall,  by  warrant  under  his  hand,  commit 
such  offender  to  the  common  jail  of  the  city  or  county,  there 
to  remain  until  such  sureties  be  found,  or  such  offender  be 
discharged  according  to  law.^ 

Complaint  against  a  Disorderly  Person. 
Oneida  County,  ss. 

The  complaint  of  A.  B.,  taken  and  made  on  oath,  before  me,  E.  F.,  a  Jus- 
tice of  the  Peace  of  said  county,  the  day  of  ,  18  ,  who  saith,  that 
[here  insert  the  facts  on  which  the  complaint  is  founded.]  And  thereupon 
the  said  A.  B.  prays  that  the  said  C.  D.  may  be  proceeded  against  as  a  disor- 
derly person.  A.  B. 
Sworn  before  me, 

E.  F.,  Justice. 

Warrant  against  a  Disorderly  Person. 
Oneida  ConNTT,  ss : 
To  any  Constable  of  said  county : 

Whereas,  A.  B.  hath  this  day  made  complaint  on  oath,  before  me,  B.  F., 
a  Justice  of  the  Peace  of  the  said  county,  that  [here  set  forth  the  complaint.] 
These  are  therefore  to  command  you,  forthwith  to  take  the  said  C.  D.  and 
bring  him  before  me  for  examination  as  a  disorderly  person,  and  to  be  dealt 
with  according  to  law.     Given  under  my  hand,  the         day  of  ,  18     . 

E.  F ,  Justice. 

Recognizance  from  a  Disorderly  Person  for  Good  Behavior, 
Oneida  Cocntt,  ss  : 

Be  it  remembered,  that  on  the        day  of  ,  18     ,  ,  of  ,  in 

said  county,  of  the  same  place,  and  O.  P.  of  the  same  place,  come 

before  me,  E.  F.,  a  Justice  of  the  Peace  of  said  county,  and  severally  and 
respectively  acknowledged  themselves  to  be  indebted  to  the  People  of  the 
State  of  New  Tork,  in  the  manner  and  form  following,  that  is  to  say,  the  said 
in  the  sum  of  one  hundred  dollars,  and  the  said  L.  M.  and  in  the 

sum  of  fifty  dollars  each,  to  be  levied  of  their  respective  goods  and  chattels, 
lands  and  tenements,  to  the  use  of  the  said  People,  if  default  shall  be  made 
in  the  condition  following  : 

Whereas,  the  above  bounden  C.  D.  is  this  day  duly  convicted  before  me, 
the  said  Justice,  of  being  a  disorderly  person,  for  that  [here  state  briefly  the 
offence  as  in  the  warrant.]  Now,  therefore,  the  condition  of  this  recognizance 
is  such,  that  if  the  said  C.  D.  shall  be  of  good  behavior  for  the  space  of  one 
year,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  force. 

CD. 
L.M. 
Subscribed  and  acknowledged  the  day  and  )  O.  P. 

year  above  written,  before  me,  ) 

1  23  Wend.  48;  6  Hill,  77;  5  Barb.  207. 
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Record  of  Conviction  of  a  Disorderly  Person. 
Oneida  Counit,  ss  : 

Be  it  remembered,  that  on  the         day  of  >  18    ,  C.  D.,  at  the  town 

of  ,  in  the  said  county,  is  convicted  before  me,  E.  F.,  a  Justice  of  the 

Peace  of  the  said  county,  of  being  a  disorderly  person,  for  that  [here  state 
briefly  the  offence,  as  in  the  warrant,]  and,  upon  such  conviction,  I  did  require 
the  said  C.  D.  to  find  two  sufficient  sureties,  in  the  sum  of  fifty  dollars  each, 
for  his  good  behavior  for  the  space  of  one  year  ;  but  the  said  C.  D.  hath  neg- 
lected and  refused  to  find  such  sureties  as  aforesaid.  And  thereupon  it  is 
considered  by  me,  the  said  Justice,  that  the  said  C.  D.  be  committed  to  the 
common  Jail  of  the  said  county,  there  to  remain  until  such  sureties  be  found, 
or  the  said  C.  D.  be  discharged  according  to  law. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  the  day  and  year  first 
above  written.  Juttice. 

Commitment  of  a  Disorderly  Person. 

Obeida  County,  ss  : 
To  any  Constable  of  said  county,  and  to  the  Keeper  of  the  common  jail  of 

the  said  county : 

Whereas,  C.  D.  is  this  day  duly  convicted  before  me,  the  said  Justice,  of 
being  a  disorderly  person,  for  that  [here  state  briefly  the  offence,  as  in  the 
warrant,]  and  upon  such  conviction,  I  did  require  the  said  C.  D.  to  find  two 
sufficient  sureties,  in  the  sum  of  fifty  dollars  each,  for  his  good  behavior  for 
the  space  of  one  year  ;  but  the  said  C.  D.  hath  neglected  and  refused  to  find 
such  sureties.  These  are,  therefore,  to  command  you,  the  said  constable, 
forthwith  to  convey  and  deliver  the  said  C.  D.  into  ibe  custody  of  the  said 
keeper ;  and  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  C. 
D.  into  your  custody  in  the  said  jail,  and  him  there  safely  keep,  until  he  shall 
find  such  sureties  as  aforesaid,  or  until  he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  the        day  of  ,  18    . 

E.  F.,  Jmtiee. 

§  6.  Any  person  committed  to  the  common  jail  for  not 
finding  sureties  for  good  behavior,  may  be  discharged  by 
any  two  Justices  of  the  Peace  of  the  county,  upon  giving 
such  sureties  for  good  behavior  as  were  originally  required 
from  such  ofiender. 

Recognizance  before  two  Justices  after  Commitment. 
Oneida  County,  ss  : 

Be  it  remembered,  that  on  the         day  of  >  18    ,  L.  M.  of  ,  in 

the  said  county,  and  0.  P.  of  the  same  place,  personally  came  before  us, 
and  ,  two  of  the  Justices  of  the  Peace  of  the  said  county,  and  severally 

and  respectively  acknowledged  themselves  to  be  indebted  to  the  People  of  the 
State  of  New  York,  in  the  sum  of  fifty  dollars  each,  to  be  levied  of  their 
respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people,  if  default  shall  be  made  in  the  condition  following : 

"Whereas,  C.  D.  was,  on  the  day  of  last,  duly  convicted  before  E. 

F.,  Esq.,  a  Justice  of  the  Peace  of  the  said  county,  of  being  a  disorderly  per- 
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son,  for  that  [here  state  briefly  the  offence,  as  in  the  warrant;]  and  for  want  of 
sureties  for  his  good  behavior,  the  said  C.  D.  was  committed,  and  is  now  com- 
mitted to  the  common  jail  of  the  said  county.  Now  therefore,  the  condition 
of  this  recognizance  is  such  that  if  the  said  G.  D.  shall  be  of  good  behavior 
for  the  space  of  one  year  from  the  time  of  the  said  conviction,  then  this  recog- 
nizance to  be  void,  otherwise  to  remain  in  force. 

Subscribed  and  acknowledged  the  day  and  year  first  above  written,  before  us. 


L.  M.,  ) 
O.  P.,  I 


Justices. 


Warrant  to  Discharge  Prisoner. 

Oneida  Countt,  ss  : 
G.  H.  and  I.  J.,  two  of  the  Justices  of  the  Peace  of  the  said  county,  to  the 

Keeper  of  the  common  jail  of  the  said  county  : 

Discharge  out  of  your  custody  the  body  of  C.  D.  if  detained  for  no  other 
cause  than  that  which  is  mentioned  in  his  warrant  of  commitment  as  a  disor- 
derly person,  made  by  £.  F.,  Esq.,  a  Justice  of  the  Peace  of  the  said  county, 
dated  the        day  of  last,  for  not  finding  sureties  for  his  good  behavior, 

he  having  found  such  sureties  before  us  ;  and  for  your  so  doing,  this  shall  be 
your  sufScient  warrant. 

Given  under  our  hands  and  seals,  the        day  of  ,  18    . 

[1.8.] 


CHAPTER   XVII. 

Of  Profane  Qursing  and  Swearing  ;  Of  the  Disturbance 
of  Religious  Meetings  ;  and  of  the  Observance  of  Sun- 
day. 

The  provisions  by  statute  in  relation  to  the  subjects  em- 
braced in  this  chapter,  are  contained  in  the  6th,  7th,  8th  and 
9th  articles,  of  the  8th  title  of  the  20th  chapter,  of  the  first 
part  of  the  Revised  Statutes,  vol.  1,  p.  673  to  677. 

Whenever  complaint  is  made  to  any  Justice  of  the  Peace, 
Mayor,  Recorder,  or  Alderman,  of  a  violation  of  any  pro- 
vision relative  to  profane  swearing,  the  disturbance  of  reli- 
gious meetings,  or  the  observance  of  Sunday,  or  when  any 
such  violation  happens  in  the  presence  of  such  officer,  he  is 
to  cause  the  offender  to  be  brought  before  him  and  proceed 
summarily  to  inquire  into  the  facts ;  and  if  the  person  charged 
be  found  guilty,  a  record  of  his  conviction  is  to  be  made 
and  signed  by  such  officer,  before  issuing  any  process  to 
enl'orce  the  same  ;  which  conviction  is  final,  and  is  not  to  be 
re-examined  upon  the  merits  in  any  court.  (§  73,  art.  9, 
1  R.  S.  676.) 

No  prosecution  can  be  maintained  for  any  of  said  offences, 
unless  it  be  instituted  by  the  actual  issuing  of  process  to 
apprehend  the  offender,  or  by  his  actual  appearance  to  an- 
swer the  complaint  within  twenty  days  next  after  the  offence 
committed.     (§  74.) 

Upon  conviction  for  any  such  offence,  where  no  other 
special  provision  is  made  for  the  collection  of  the  penalty,  the 
magistrate  may  issue  an  execution  to  any  constable  of  the 
county  to  levy  the  penalty  and  costs  of  the  conviction,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender, 
and  in  case  sufficient  goods  and  chattels  cannot  be  found, 
then  to  commit  the  offender  to  the  common  jail  of  the  county, 
for  such  time  as  shall  be  specified  in  the  execution,  not  less 
than  one,  nor  more  than  three  days.     (§  75.) 

Within  thirty  days  after  the  conviction,  the  magistrate  is 
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to  file  in  the  county  clerk's  office  a  certificate  of  the  convic- 
tion, briefly  stating  the  offence  charged,  the  conviction  and 
judgment  thereon,  and  if  any  fine  has  been  collected,  the 
amount  thereof,  and  to  whom  paid.     (^  76.) 

In  all  prosecutions  for  any  of  the  offenses  specified  in  this 
chapter,  the  like  fees  are  allowed  as  in  civil  suits  before  Jus- 
tices of  the  Peace,  but  not  to  exceed  five  dollars,  and  to  be 
paid  by  the  offender,  over  and  above  the  penalty;  but  in  case 
of  the  imprisonment  of  the  offender,  no  charges  or  fees  are 
to  be  allowed.     (§  77.) 

Of  Profane  Cursing  and  Swearing.^ 

§  61.  Every  person  who  shall  profanely  curse  or  swear 
shall  forfeit  one  dollar  for  every  offense ;  if  the  offense  be 
committed  in  the  presence  and  hearing  of  any  Justice  of  the 
Peace,  Mayor,  Recorder,  or  Alderman  of  any  city,  while 
holding  a  court,  a  conviction  of  the  offender  shall  be  imme- 
diately made  by  such  magistrate,  without  any  other  proof 
whatsoever. 

^62.  And  if,  at  any  time,  the  offense  be  committed  in  the 
presence  and  hearing  of  such  Justice,  Mayor,  Recorder,  or 
Alderman,  under  such  circumstances  as  in  the  opinion  of  the 
magistrate  to  amount  to  a  gross  violation  of  public  decency, 
such  magistrate  may,  in  his  discretion,  convict  the  offender 
without  other  proof. 

If  the  offence  be  committed  on  any  other  occasion,  except 
in  the  presence  and  hearing  of  such  magistrate,  the  prosecu- 
tion is  to  be  commenced  by  complaint  and  warrant. 

Form  of  Complaint, 

Oneida  County,  ss. 

The  complaint  of  A..  B.,  made  on  oath,  the         day  of  ,  18      ,  before 

me,  E.  F.,  a  Justice  of  the  Peace  of  the  said  county,  who  on  his  oath  saith, 

that  on  this  present  day,  [or  on  the  day  of  last,]  at  the  town  of 

,  in  the  said  county,  he  heard  C.  D.  swear  one  profane  oath,  [or  curse 

one  profane  curse,]  in  these  words,  to  wit :  [set  forth  the  words.]       A.  B. 

Sworn  before  me,  £.  F.,  Justice. 


1  I  K.  S.  673,  art.  6. 
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Form  of  Warrant. 

Ondida.  County,  ss. 
To  any  Constable  of  the  said  county : 

Whereas,  A.  B.,  hath  this  day  made  complaint  on  oath,  before  me,  £.  F.,  a 
Justice  of  the  Peace  of  the  said  county,  that  on  this  present  day,  at  the  town 
of  ,  in  the  said  county,  he  heard  C.  D.  swear  one  profane  oath,  in  these 

words,  to  wit:  [set  forth  the  words.] 

These  are,  therefore,  to  command  you,  forthwith  to  take  the  said  G.  D., 
and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  the        day  of  ,  18      .  Jiutice. 

Record  of  Conviction  on  a  Complaint. 
Oneida  Coitntt,  ss. 
Be  it  remembered,  that  on  the         day  of  ,18      ,  at  the  town  of 

.  in  the  said  county,  A.  B.  cometh  before  me,  a  Justice  of  the 

Peace  of  the  said  county,  and  on  oath  makes  complaint,  that  on  the  said 
day  of  ,  at  the  said  town  of  ,  he  heard  swear  one  profane 

oath,  [or  curse  one  profane  curse,]  in  these  words,  to  wit  :  [set  forth  the 
words;]  and  afterwards,  on  the  said        '   day  of  ,  at  the  said  town  of 

,  the  said  is  brought  before  me,  on  a  warrant  by  me  Issued  for 

that  purpose,  and  upon  inquiry  into  the  matters  of  the  said  complaint,  in  the 
presence  of  the  said  by  competent  testimony  before  me  had  and  made,  I 

do  find,  that  on  the  said        day  of  aforesaid,  at  the  said  town  of  , 

the  said  did  swear  one  profane  oath,  [or  curse  one    profane  curse,]  in 

these  words,  to  wit :  [set  forth  the  words.]    And  thereupon,  the  said  , 

the  said        day  of  aforesaid,  before  me,  the  said  Justice,  is  conTicted; 

and  for  his  offence  aforesaid,  hath  foifeited  the  sum  of  one  dollar. 
In  witness  whereof,  I  hare  hereunto  set  my  hand,  the        day  of         18 

E.  F.,  Justice. 

Record  qf  Conviction  for  Offence  in  Justice^s  Presence. 
Ohbida  County,  ss. 

Be  it  remembered,  that  on  the        day  of  >  18    ,  at  the  town  of        , 

in  the  said  county,  in  the  presence  and  hearing  of  me,  E.  F.,  a  Justice  of  the 
Peace  of  the  said  county,  while  I,  the  said  Justice,  was  holding  a  court,  [or 
in  the  presence  and  hearing  of  me,  E.  F.,  a  Justice  of  the  Peace  of  the  said 
county,  under  such  circumstances,  as,  in  my  opinion,  amounted  to  a  gross  vio- 
lation of  public  decency,]  C.  D.  did  swear  one  profane  oath,  in  these  words,  to 
wit:  [set  forth  the  words.]  And  thereupon,  the  said  C.  t).,  the  said  day 
of  aforesaid,  before  me,  the  said  Justice,  is  convicted;  and  for  his  offence 

aforesaid,  hath  forfeited  the  sum  of  one  dollar. 

Id  witness  whereof,  I  have  hereunto  set  my  hand,  the       day  of'       18    . 

A.  B.,  Justice. 

If  the  offender  do  not  forthwith  pay  the  penalty,  with  the 
costs,  or  give  security  for  their  payment  within  six  days, 
he  is  to  be  committed  by  warrant  to  the  common  jail  of  the 
counly,  for  every  offence,  or  for  any  number  of  offences  where- 
of he  was  convicted,  at  one  and  the  same  time,  for  not  less 
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than  one  day,  nor  more  than  three  days,  there  to  be  confined 
in  a  room,  separate  from  all  other  prisoners.     (§  63.) 

Secwrityfor  Payment  of  Penalty  and  Costs. 

OSEIDA  ^COUNTT,  88. 

Whereas,  C.  D.  has  this  day  been  convicted  before  E.  F.,  Esq.,  a  Justice 
of  the  Peace  of  said  county,  of  swearing  one  profane  oath,  at  the  town  of  , 
in  the  said  county,  whereby  he  hath  forfeited  the  sum  of  one  dollar;  and  the 
said  Justice  has  settled  and  ascertained  the  costs  of  the  said  conviction  at  the 
sum  of  .    We,  the  said  C.  D.  and  G.  H.,  aa  his  surety,  do  hereby  en- 

gage to  pay  the  said  penalty  and  costs,  to  the  Overseers  of  the  Poor  of  the 
said  town,  within  six  days  from  the  date  hereof.  A.  B.  [l.  s.] 

Witness  our  hands  and  seals,  the        day  of  ,  18      .     G.  D.  [i>.  s.] 

Commitment  for  Non-payment  of  Penalty  and  Costs. 

Oneida.  Cocnty,  ss. 

To  any  Constable  of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 

the  said  county : 

Whereas,  C.  D.  is  this  day  convicted  before  me,  E.  F.,  a  Justice  of  the  said 
county,  of  swearing  one  profane  oath,  at  the  town  of  ,  in  the  said  county, 
whereby  he  hath  forfeited  the  sum  of  one  dollar,  and  I  have  settled  and  ascer- 
tained the  costs  of  the  said  conviction  at  the  sum  of  .  And  whereas ,  the 
said  C.  D.  hath  refused  and  doth  refuse  to  pay  the  said  penalty  and  costs,  or 
to  give  security  for  their  payment  within  six  days. 

These  are,  therefore,  to  command  you,  the  said  constable,  forthwith  to  con- 
vey and  deliver  the  said  C.  D.  into  th^  custody  of  the  said  keeper;  and  you, 
the  said  lieeper,  are  hereby  required  to  receive  the  said  C.  D.  into  your  cus- 
tody, in  the  said  jail,  and  him  there  safely  keep  for  the  term  of  days, 
[not  less  than  one,  nor  more  than  three,]  to  be  confined  in  a  room  separate 
from  all  other  prisoners.  Given  under  my  hand,  the  day  of  ,  18  . 
,                                                     A.  B.,  Justice. 

Certificate  of  Conviction,  to  be  filed  in  the  Comity  Clerk's  Office. 

Oneida  Cocntt,  ss.  ^ 

On  the        day  of  18     ,  at  the  town  of  ,  in  the  said  county,  C. 

D.  was  convicted,  before  me,  E.  F.,  a  Justice  of  the  Peace  of  the  said  county, 
of  swearing  one  profane  oath,  in  these  words,  to  wit :  [set  forth  the  words,] 
on  the  said        day  of  ,  at  the  said  town  of        whereby  he  hath  for- 

feited the  sum  of  one  dollar,  which  sum  has  been  paid  to  me.  [Or  which  sum 
has  not  been  paid.]    Given  under  my  hand,  the        day  of  18 

Justice. 

Of  the  Disturbance  of  Religious  Meetings 

The  offences  under  this  head  are  specially  pointed  out  in 
1  Rev.  Stat.  674,  §  64. 

The  penalty  is  a  sum  not  exceeding  twenty-five  dollars, 
for  the  benefit  of  the  poor  of  the  county,  to  be  prosecuted 
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summarily  before  any  Justice  of  the  Peace  of  the  county, 
or  the  Mayor,  Recorder,  Alderman,  or  other  magistrate  of 
the  city,  where  the  offence  is  committed.     (Sec.  65.) 

If  the  offence  is  committed  in  the  presence  of  either  of 
the  above  officers,  he  may  immediately  cause  the  offender  to 
be  brought  before  him,  and  inquire  into  the  facts.  In  other 
cases  the  prosecution  is  to  be  by  complaint  and  warrant. 

Farm  of  Complaint. 
Oneida  County,  ss  : 

The  complaiiit  of  A.  B.,  made  on  oath,  the  day  of  ,  18    ,  before 

me,  £.  F.,  a  Justice  of  the  Peace  of  the  said  county,  who,  on  his  oath,  saith, 
that  on  the        day  of  instant,  at  the  town  of  ,  in  the  said  county, 

C.  D.  did  wilfully  disturb  and  interrupt  an  assemblage  of  people  met  for  reli- 
gious worship,  by  rude  and  indecent  behavior,  to  wit :  by  [set  forth  the  man- 
ner of  the  disturbance.] 

Swom before  me,  &c.,  ^.'F.,  Justice. 

FM-m  of  Warrant  on  Complaint. 

Oneida  Codntt,  ss  : 
To  any  Constable  of  the  said  county : 

Whereas,  A.  B.  hath  this  day  made  complaint,  on  oath,  before  me,  £.  F.,  a 
Justice  of  the  Peace  of  the  said  county,  that  on  the         day  of  instant, 

at  the  town  of  ,  in  the  said  county,  C.  D.  did  wilfully  disturb  [set  forth 

the  complaint.] 

These  are,  therefore,  to  command  you  forthwith  to  take  the  said  C.  D.  and 
bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  the         day  of  ,  18    . 

Justice. 

Warrant  for  Offence  in  Justice's  Presence. 

Oneida  County,  ss  : 
To  any  Constable  of  the  said  county : 

Whereas,  on  the        day  of  instant,  at  the  town  of  ,  in  the  said 

county,  C.  D.  did,  in  my  presence,  wilfully  disturb  and  interrupt  an  assem- 
blage of  people  met  for  religious  worship,  [set  forth  the  manner  of  the  dis- 
turbance.] 

These  are,  therefore,  [as  in  the  preceding  form.] 

When  the  offence  is  committed  in  the  presence  of  the 
officer,  he  is  authorized  to  cause  the  offender  to  be  brought 
before  him,  and  proceed  to  inquire  into  the  facts.  (1  R.  S. 
675,  §  65.)  Under  this  provision  the  officer  may,  probably, 
immediately  upon  the  commission  of  the  offence,  cause  the 
offender  to  be  brought  before  him  by  a  verbal  order ;  but  if  the 
offender  has  departed,  a  warrant  should  be  issued. 
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By  an  act  passed  April  8,  1834,  (see  Laws  of  1834,  page 
82,)  it  is  provided,  that  it  shall  be  lawful  for  any  person  com- 
plained of  for  a  violation  of  the  statute  in  relation  to  the 
disturbance  of  religious  meetings,  before  the  court  shall  pro- 
ceed to  investigate  the  merits  of  the  case,  to  demand  of  such 
court  that  he  may  be  tried  by  a  jury.  Upon  such  demand, 
it  is  the  duty  of  the  court  to  issue  a  venire  to  any  constable 
of  the  county,  or  marshal  of  the  city,  where  the  offender  is 
to  be  tried,  commanding  such  officer  to  -  summon  the  same 
number  of  jurors,  and  in  the  same  manner  as  is  provided  for 
the  summoning  of  jurors  before  the  courts  of  special  sessions. 
The  court  are  to  proceed  to  empannel  a  juiy  for  the  trial, 
in  the  same  manner,  and  are  subject  to  all  the  rules  and 
regulations  prescribed  in  the  acts  providing  for  trials  by 
jury  in  courts  of  special  sessions. 

It  is  also  provided  by  the  said  act,  that  in  addition  to  the 
costs  allowed  by  law  for  pi'osecution  under  the  statute  in 
relation  to  the  disturbance  of  religious  meetings,  all  the 
costs  consequent  upon  a  trial  by  a  jury,  shall  be  added  and 
paid  by  the  party  offending,  in  cases  of  conviction,  and  shall 
be  the  same  as  is  allowed  by  law  in  civil  cases. 

/Vm  of  Venire. 

Oneida  Codntt,  s3  : 
To  any  Constable  of  said  county  : 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful  men,  quali- 
fied to  serve  as  jurors,  and  not  exempt  from  such  service  by  law,  and  who  are 
in  no  wise  of  kin  to  C.  D.,  to  be  and  appear  before  me,  E.  F.,  a  Justice  of  the 
Peace  of  said  county,  on  the  day  of  instant,  [not  more  than  three 

days  from  the  date,]  at  o'clock  in  the  noon,  at  my  office  in  the  town 

of  ,  to  make  a  jury  for  the  trial  of  the  said  C.  D.  for  an  alleged  violation 
of  article  seventh,  title  eighth,  chapter  twentieth,  part  first  of  the  Revised 
Statutes,  entitled,  "  Of  the  disturbance  of  religious  meetings."  And  have 
you  then  and  there  a  panel  of  the  jurors  and  this  precept. 

Given  under  my  hand,  the  day  of  ,  18    . 

Justice. 

Record,  of  Conviction  on  a  Complaint. 

Oneida  Countt,  as : 

Be  it  remembered  that  on  the        day  of  ,  18    ,  at  the  town  of         , 

in  the  said  county,  A.  B.  cometh  before  me,  E.  F.,  a  Justice  of  the  Peace  of 
the  said  county,  and  on  oath  makes  complaint,  that  on  the  day  of 

instant,  at  the  said  town  of  ,  did  [set  forth  the  complaint ;]  and  there- 

upon I  caused  the  said  to  be  brought  before  me  ;  and  afterwards,  on  the 


752    Of  the  Disturbance  of  Eeligious  Meetings. 

said        day  of  ,  at  the  said  town,  I  proceeded,  in  the  presence  of  the 

said  C.  D.,  [if  a  jury  was  empanneled,  add,  "  and  of  a  jury  for  that  purpose 
empannelled  and  sworn,"]  to  inquire  into  the  facts  ;  and  thereupon  the  said 
C.  D.,  on  the  said        day  of  aforesaid,  before  me,  the  said  Justice,  [if  a 

jury  was  sworn,  add,  "  by  the  verdict  of  the  said  jury,"]  was  convicted  of 
the  offence  aforesaid.  And  thereupon  it  is- considered  by  me,  the  said  Jus- 
tice, that  the  said  C.  D.,  for  the  offence  aforesaid,  forfeit  the  sum  of  dol- 
lars, [not  exceeding  twenty-dve  dollars,]  for  the  benefit  of  the  poor  of  the 
said  county. 
In  witness  whereof,  I  have  hereunto  set  my  hand,  the        day  of        ,  18    . 

Justice. 

Record  of  Conviction  for  Offence  in  Justice's  Presence. 

Oneida  Cotoit,  ss. 

Be  it  remembered,  that  on  the        day  of         instant,  at  the  town  of  , 

in  the  said  county,  G.  D.  did,  in  my  presence,  [set  forth  the  offence,]  and 
thereupon  I  caused  the  said  C.  D.  to  be  brought  before  me,  and  afterwards, 
on  this  present  day,  at  the  said  town,  I  proceeded,  [as  in  the  above  form.] 

If  the  person  convicted  do  not  immediately  pay  the  pen- 
alty with  the  costs,  or  give  security  for  their  payment  within 
twenty  days,  he  is  to  be  committed  by  warrant  to  the  com- 
mon jail,  until  the  same  be  paid,  or  for  such  term,  not  ex- 
ceeding thirty  days,  as  shall  be  specified  in  the  warrant.  (1 
Rev.  Stat.  675,  ^  68.) 

Security  for  Payment  of  Penalty  and  Costs. 
Oneida  Oodmtt,  ss. 

Whereas,  C.  D.  has  been  this  day  convicted  before  E.  F.,  Esquire,  a  Justice 
of  the  Peace  of  the  said  county,  of  wilfully  disturbing  an  assemblage  of  people 
met  for  religious  worship;  [or  as  the  offence  wasj]  and  upon  such  conviction, 
has  been  fined  by  the  said  Justice,  the  sum  of  dollars,  and  the  said  Justice 
has  settled  and  ascertained  the  costs  of  the  said  conviction  at  the  sum  of 
We,  the  said  C.  D.  and  G.  H.,  as  his  surety,  do  hereby  agree  to  pay  the  said 
penalty  and  costs  to  the  Superintendents  of  the  Poor  of  the  said  county,  with- 
in twenty  days  from  the  date  hereof.    Dated  the        day  of  18 

Commitment  for  Non-Payment  of  Penalty  and  Costs. 

Oneida  Oounty,  ss; 
To  any  Constable  of  the  said  County,  and  to  the  Keeper  of  the  Common  Jail 

of  the  said  County : 

Whereas,  C.  D.  is  this  day  convicted  before  me,  E.  *".,  a  Justice  of  the 
Peace  of  the  said  county,  of  wilfully  disturbing'  an  assemblage  of  people  met 
for  religious  worship;  [or  as  the  offence  was;]  and  upon  such  conviction,  I 
did  determine  and  adjudge,  that  the  said  C.  D.  for  the  said  offence  should  for- 
feit the  sum  of  dollars,  for  the  benefit  of  the  poor  of  the  said  county,  and 
I  have  settled  and  ascertained  the  costs  of  the  said  conviction  at  the  sum  of 
.  And  whereas,  the  said  C.  D.  hath  not  paid  the  said  penalty  and  costs, 
nor  given  security  for  the  payment  thereof  witiiin  twenty  days.    These  are 
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therefore  to  command  you,  the  said  constable,  forthwith  to  convey  the  said 

C.  D.  to  the  common  jail  of  the  said  county,  and  to  deliver  him  to  the  keeper 
thereofj  and  you  the  said  keeper,  are  hereby  required  to  receive  the  said  C. 

D.  into  your  custody  in  the  said  jail,  and  him  there  safely  keep  until  he  shall 
pay  the  said  penalty  and  costs,  or  for  the  term  of  days,  [not  exceeding 
twenty  days.]    Given  under  my  hand,  the        day  of         18    . 

Justice, 

Certificate  of  Conviction  to  he  Filed. 
Oneida  Covnit,  ss. 

On  the        day  of  18    ,  at  the  town  of        in  the  said  county,  C.  D. 

was  convicted, 'before  me,  E.  F.,  a  Justice  of  the  Peace  of  the  said  county,  of 
[set  forth  the  offence  as  in  the  commitment.]  And  upon  such  conviction,  I 
did  adjudge  and  determine,  tiuit  the  said  C.  D.  for  the  said  offence,  should 
forfeit  the  sum  of  dollars,  for  the  benefit  of  the  poor  of  the  said  county, 
which  has  been  collected  and  paid  to  the  county  treasurer,  [or  which  has  not 
been  collected  or  paid.]    Given  under  my  hand,  Su. 

Justice. 

It  is  the  duty  of  all  sheriffs  and  their  deputies,  coroners, 
marshals,  constables,  and  other  peace  officers,  present  at  the 
meeting  of  any  assembly  for  religious  worship,  which  shall 
be  interrupted  and  disturbed,  to  apprehend  the  offender  and 
take  him  before  a  magistrate.     (1  Kev.  Stat.  675,  §  66.) 

All  Judges,  Mayors,  Kecorders,  Aldermen,  and  Justices 
of  the  Peace,  upon  their  own  view  of  any  person  offending 
against  the  provisions  of  the  article  as  to  the  disturbance  of 
religious  meetings,  may  order  the  offender  into  the  custody 
of  any  officer  named  in  the  66th  section,  or  of  any  official 
member  of  the  church  or  society  so  disturbed,  until  he  is 
bailed  or  tried,  {\  67.) 

///.   Of  the  Observance  of  Sunday. 

The  statute  prohibits,  on  the  first  day  of  the  week,  called 
Sunday,  shooting,  hunting,  fishing,  sporting,  playing,  horse- 
racing,  gaming,  frequenting  of  tippling-houses  or  any  unlaw- 
ful exercises,  or  pastimes;  also  traveling  on  that  day,  unless 
in  certain  cases,  which  are  specially  mentioned  in  the  stat- 
ute; and  also,  servile  laboring  or  working,  except  works  of 
necessity  and  charity,  a,nd  except  persons  who  keep  Saturday 
as  holy  time.  The  penalty  is  one  dollar,  and  the  offender 
must  be  of  the  age  of  fourteen  years.     (1  E.  S.  675,  §  70.) 

The  statute  prohibits  the  exposing  to  sale  of  any  wares, 
Uu 
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merchandise,  fruit,  herbs,  goods,  or  chattels,  on  Sunday, 
except  meats,  milk,  and  fish,  which  may  be  sold  before  nine 
o'clock  in  the  morning.     (^  71.) 

Keepers  of  inns  or  taverns,  and  every  person  authorized 
to  retail  strong  or  spirituous  liquors,  are  prohibited  from 
selling  or  giving  away,  on  Sunday,  of  any  strong  or  spiritu- 
ous liquors.  The  penalty  is  a  misdemeanor  and  punishable 
as  such.  [See  act  to  suppress  intemperance,  and  to  regulate 
the  sale  of  spirituous  liquors,  passed  April  16,  1857,  §  21.] 

Form  of  Complaint  for  Sabbath  Breaking. 

Oneida  Couhtt,  ss. 

The  complaint  of  A.  B.,  made  on  oath,  the  day  of  18  ,  before  me, 
E.  F.,  a  Justice  of  the  Peace  of  the  said  county,  who  on  his  oath  saith,  that 
on  the       day  of  instant,  being  the  first  day  of  the  week,  called  Sunday, 

at  the  town  of  in  the  said  county,  C.  D.,  being  of  the  age  of  fourteen 

years,  did  travel,  [or  "  hunt,"  or  "  fish,"  or  other  offence,],  contrary  to  the 
statute  in  such  case  made  and  provided, 

A.  B. 

Sworn  before  me,  E.  F.,  Justice. 

The  warrant  will  be  in  the  same  form  as  for  profane 
swearing,  stating  the  time  to  have  been  on  Sunday,  as  in  the 
above  complaint. 

Record  of  Co/noiction  for  Traveling  on  Sunday. 

Oneida  Countt,  ss. 

Be  it  remembered,  that  on  the        day  of  ,  18    ,  at  the  town  of         , 

in  the  said  county,  A.  B.  cometh  before  me,  E.  F.,  a  Justice  of  the  Peace  of 
the  said  county,  and  on  oath,  makes  complaint,  that  on  the  said         day  of 
instant,  being  the  first  day  of  the  week,  called  Sunday,  at  the  said  town 
of  ,  CD.,  being  of  the  age  of  fourteen  years,  did  travel,  contrary  to  the 

statute  in  such  case  made  and  provided.    And  afterwards,  on  the  said 
day  of  ,  at  the  said  town  of  ,  the  said  C.  D.  is  brought  before  me, 

on  a  warrant  by  me  issued  for  that  purpose,  and  upon  inquiring  into  the  mat- 
ters of  the  said  complaint  in  the  presence  of  the  said  C.  D.,  by  competent  tes- 
timony before  me  had  and  made,  I  do  find,  that  on  the  said  day 
of  ,  being  the  first  day  of  the  week,  called  Sunday,  at  the  said 
town  of  ,  the  said  CD.,  being  of  the  age  of  fourteen  years,  did 
travel,  such  traveling  not  being  in  case  of  charity  or  necessity,  nor 
in  going  to  or  returning  from  some  church  or  place  of  worship,  within  the  dis- 
tance of  twenty  miles,  nor  in  going  for  medical  aid  or  for  medicines,  or  return- 
ing, nor  visiting  the  sick,  or  returning,  nor  in  carrying  the  mail  of  the  United 
States,  nor  in  going  express,  by  order  of  some  public  officer,  nor  in  removing 
his  family  or  household  fiimiture,  when  such  removal  was  commenced  on 
some  other  day.    And  thereupon,  the  said  C  D.,  the  said      day  of       afore- 
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said,  before  me,  the  said  Justice,  is  convicted;  and  for  his  offence  aforesaid, 
hath  forfeited  the  sum  of  one  dollar. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  the        day  of       ,  18    . 

Justice^ 
Execution  for  Penalty  and  CostsA 

Oneida  Countt,  ss  : 
To  any  Constable  of  the  said  county : 

Whereas,  C.  D.  is  this  day  convicted  before  me,  E.  F.,  a  Justice  of  the 
Peace  of  the  said  county,  of  traveling,  [or  hunting,  or  as  the  offence  was,] 
on  the  day  of  instant,  being  the  first  day  of  the  week,  called  Sunday, 
at  the  town  of  ,  in  the  said  county,  whereby  he  hath  forfeited  the  sum 

of  one  dollar,  and  I  have  settled  and  ascertained  the  costs  of  the  said  convic- 
tion at  the  sum  of  .  These  are,  therefore,  to  command  you  to  levy  the 
said  penalty  and  costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  C.  D.,  and  in  case  sufficient  goods  and  chattels  cannot  be  found,  you  are 
further  commanded  to  take  the  body  of  the  said  C.  D.,  and  commit  him  to 
the  common  jail  of  the  said  county,  there  to  remain  for  the  term  of 
days,  [not  less  than  one,  nor  more  than  three.]    Given  under  my  hand,  &c. 

Justice. 

Certificate  of  Conviction  to  be  Filed. 

Oneida  Counxt,  ss  ; 

On  the        day  ,18    , at  the  town  of  ,  in  the  said  county,  CD. 

was  convicted  before  me,  E.  F.,a  Justice  of  the  Peace  of  the  said  county,  of 
traveling  on  the  day  of  instant,  being  the  first  day  of  the  week,  called 
Sunday,  at  the  said  town  of  ,  whereby  he  hath  forfeited  the  sum  of  one 

dollar,  which  has  been  paid  to  me,  [or  which  has  not  been  paid.] 

Given  under  my  hand,  Sic.  Justice. 

Of  Beggars  and  Vagrants. 

The  provisions  by  statute  in  relation  to  beggars  and  va- 
grants are  contained  in  title  2,  chap.  20,  part  1,  of  the  Re- 
vised Statutes,  vol.  1,  p.  632. 

§  1.  All  idle  persons  who,  not  having  any  visible  means 
to  maintain  themselves,  live  vrithout  employment ;  all  per- 
sons wandering  abroad  and  lodging  in  taverns,  groceries, 
beer  houses,  out  houses,  market  places,  sheds  or  barns,  or  in 
the  open  air,  and  not  giving  a  good  account  of  themselves  ; 
all  persons  wandering  abroad  and  begging,  or  who  go  about 
from  door  to  door,  or  place  themselves  in  the  streets,  high- 
ways, passages,  or  other  public  places,  to  beg  or  receive  alms, 
shall  be  deemed  vagrants. 
.§2.  It  shall  be  the  duty  of  every  constable  or  other  peace 

1 1  2  R.  S.  677,  §  75. 
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officer,  whenever  required  by  any  person,  to  carry  such  va- 
grant before  a  Justice  of  the  Peace  of  the  same  town,  or 
before  the  Mayor,  Recorder,  or  any  one  of  the  Aldermen  of 
the  city  in  which  such  vagrant  shall  be,  for  the  purpose  of 
examination. 

If  the  Justice  or  other  officer  be  satisfied,  by  the  confes- 
sion of  the  offender,  or  by  competent  testimony,  that  such 
person  is  a  vagrant,  within  the  description  aforesaid,  he  is  to 
make  up  and  sign  a  record  of  conviction  thereof,  which  is  to 
be  filed  in  the  office  of  the  clerk  of  the  county ;  and  by 
warrant  under  his  hand,  commit  such  vagrant,  if  he  be  not  a 
notorious  offender,  and  be  a  proper  object  for  such  relief,  to 
the  county  poor  house,  if  there  be  one,  or  to  the  alms  house 
or  poor  house  of  such  town  or  city,  for  any  term  not  exceed- 
ing six  months,  there  to  be  kept  at  hard  labor ;  or  if  the 
offender  be  an  improper  person  to  be  sent  to  the  poor  house, 
then  he  is  to  be  committed  to  the  bridewell  or  house  of  cor- 
rection of  such  city  or  county,  if  there  be  one,  and  if  none, 
to  the  common  jail  of  such  county,  for  a  term  not  exceeding 
sixty  days,  there  to  be  kept,  if  the  Justice  think  proper  so 
to  direct,  upon  bread  and  water  only,  for  such  time  as  shall  be 
directed,  not  exceeding  one-half  the  time  for  which  he  shall 
be  committed.     (Section  3.) 

Record  of  Conviction  of  a  Vagrant. 
Oneida  Codntt,  ss  : 

Be  it  remembered,  that  on  the        day  of  ,18     ,  A.  B.,  a  constable  of 

the  town  of  ,  in  the  said  county,  doth  bring  unto  me,  E.  F.,  a  Justice  of 

the  Peace  of  the  said  town  of  ,  one  C.  D.,  and  doth  complain  unto  me, 

and  give  me  to  be  informed,  that  on  this  present  day,  the  said  C.  D.,  at  the 
Baid  town  of  ,  did  go  about  from  door  to  door,  to  beg  and  receive  alms  ; 

which  complaint  and  information  being  heard  by  me,  I,  the  said  Justice,  on 
the  day  and  year  aforesaid,  at  the  said  town  of  .  upon  the  examination 

of  the  said  C.  D.,  and  upon  competent  testimony  before  me  had  and  made,  do 
find,  that  on  this  present  day,  the  said  C.  D.,  at  the  said  town  of  ,  did 

go  about  from  door  to  door,  to  beg  and  receive  alms,  and  thereupon,  I,  the 
said  Justice,  being  satisfied  that  the  said  C.  D.  is  a  vagrant  within  the  descrip- 
tion of  the  statute  in  such  case  made  and  provided,  do  convict  the  said  CD. 
of  being  such  vagrant.  And  thereupon  it  is  considered  by  me,  the  said  Jus- 
tice, that  the  said  0.  D.  be  committed  to  the  county  poor  house,  for  the  term 
of  six  months,  there  to  be  kept  at  hard  labor.  [Or  thus  :]  And  thereupoait 
ia  considered  by  me,  the  said  Justice,  that  the  said  0.  D.,  he  being  an  impro- 
per person  to  be  sent  to  the  poor  house,  be  committed  to  the  common  jail  of 
the  said  county,  for  the  term  of  days,  (not  exceeding  sixty,)  and  if  the 
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Justice  think  proper  so  to  direct,  "  there  to  be  kept  upon  bread  and  water 
only,  for        days,"  (not  exceeding  one-half  the  time.) 

In  witness  whereof,  I,  the  said  Justice,  have  hereunto  set  my  hand,  at  the 
said  town  of  ,  the  day  and  year  first  above  written. 

E.  F.,  Justice. 

Form  of  Commitment. 

Oneida  County,  ss  : 
To  any  Constable  of  said  county,  and  to  the  Keeper  of  the  common  jail  of 

said  county  : 

Whereas,  C.  D.  is  this  day  duly  convicted  before  me,  E .  F.,  a  Justice  of  the 
Peace  of  the  town  of  ,  in  the  said  county,  of  being  a  vagrant,  for  that,  on 
this  day,  [or  on  the  day  of  instant,]  the  said  C.  D.,  at  the  said  town 
of  ,  did  go  about  from  door  to  door,  to  beg  and  receive  alms  ;  and  upon 

such  conviction,  I  did  adjudge  and  determine  that  the  said  C.  D.  be  com- 
mitted to  the  common  jail  of  the  said  county,  for  the  term  of  days,  [and 
if  the  conviction  be  so,  there  to  be  kept  upon  bread  and  water  only,  for 
days.]  These  are,  therefore,  to  command  you,  the  said  constable,  forthwith 
to  convey  and  deliver  the  said  C.  D.  into  tDe  custody  of  the  said  keeper  ;  and 
you,  the  said  keeper,  are  hereby  commanded  to  receive  the  said  C.  D.  into 
your  custody,  in  the  said  jail,  and  him  there  safely  keep,  for  the  said  term  of 
days,  [and  if  the  conviction  be  so,  to  be  kept  upon  bread  and  water  only, 
for        days.] 

Given  under  my  hand,  the        day  of       ,  18    .  Justice. 

If  the  commitment  be  to  the  poor  house,  or  to  the  bride- 
well, or  house  of  correction,  the  above  form  may  be  readily 
adapted  to  the  case. 

Commitment  qf  a  Child  fovmd  Begging,  4rc.,  to  the  Poor  House. 

Oneida  Countt,  ss : 
E.  F.,  a  Justice  of  the  Peace  of  the  said  county,  to  any  Constable  of  the  said 

county,  and  to  the  Keeper  of  the  county  poor  house,  in  said  county  : 

Whereas,  C.  D.,  a  child,  is  this  day  duly  convicted  before  me,  the  said 
Justice,  upon  complaint  and  proof  thereof,  of  having  this  day  solicited 
charity  from  door  to  door  in  town  of  ,  in  the  said  county.    These  are, 

therefore,  to  command  you,  the  said  constable,  forthwith  to  convey  and  de- 
liver the  said  C.  D.  into  the  custody  of  the  said  keeper  of  the  said  poor  house ; 
and  you,  the  said  keeper,  are  hereby  commanded  to  receive  the  said  C.  D. 
into  your  custody  in  the  said  poor  house,  there  to  be  detained,  kept,,  em- 
ployed and  instructed  in  such  useful  labor  as  the  said  C.  D.  shall  be  able  to 
perform,  until  discharged  therefrom  by  the  county  Superintendents  of  the 
Poor,  or  bound  out  as  an  apprentice,  by  them. 

Given  under  my  hand,  &o.  Justice. 

The  proceedings  against  vagrants  may  be  commenced  by 
complaint  and  warrant,  as  against  disorderly  persons.  For 
the  forms  in  such  case,  see  the  forms  in  proceedings  against 
disorderly  persons,  which  maybe  readily  adapted  to  the  case 
of  a  vagrant.     (1  E.  S.  633,  §  4.) 
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Wills  of  Beal  and  Personal  Prcyperty. 

All  persons,  except  idiots,  persons  of  unsound  mind, 
and  infants,  may  devise  their  real  estate,  by  a  last  will  and 
testament,  duly  executed  according  to  the  provisions  of  this 
title,! 

Now,  by  statute,  any  married  female  may  take  by  inher- 
itance or  by  gift,  grant,  devise,  or  bequest,  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate 
use,  and  convey  and  devise-xesA.  and  personal  property,  and 
any  interest  or  estate  therein,  and  the  rents,  issues  and  pro- 
fits thereof,  in  the  same  manner  and  with  the  like  efiect  as  if 
she  were  unmarried,  and  the  same  shall  not  be  subject  to 
the  disposal  of  her  husband  nor  be  liable  for  his  debts.^ 

Every  will  that  shall  be  made  by  a  testator,  in  express 
terms,  of  all  his  real  estate,  or  in  any  other  terms  denoting 
his  interest  to  devise  all  his  real  property,  shall  be  construed 
to  pass  all  the  real  estate,  which  he  was  entitled  to  devise  at 
the  time  of  his  death.^ 

Every  male  person  of  the  age  of  eighteen  years  or  upwards, 
and  every  female  not  being  a  married  woman  of  the  age  of 
sixteen  years,  or  upwards,  of  sound  mind  and  memory,  and 
no  others,  may  give  and  bequeath  his  or  her  personal  estate 
by  will,  in  writing,* 

No  unwritten  will  bequeathing  personal  estate  shall  be 
valid,  unless  made  by  a  soldier  while  in  actual  military  ser- 
vice, or  by  a  mariner  while  at  sea,^ 

Every  last  will  and  testament  of  real  or  personal  property, 
or  both,  shall  be  executed  and  attested  in  the  following 
manner : 


1  2  R.  S.  4th  ed.  241,  §  1;  26  "Wend.  3  2  R.  S.  4th  ed.  241,  §  5;  20  Wend. 

255;  3  Denio,  37  ;  4  Barb.  28  ;  10  409;  1  HiU,  591;  10  Paige,  149. 

Paige,  147.  *  2  R.  S.  4th  ed.  243,  §  18  ;  1  Barb 

3  Laws  of  1849,  p.  528,  §  3 ;  12  Ker-  Ch.  12;  15  Barb.  304. 

nan,  415.  5  2  R.  S.  4th  ed.  243,  §  19. 
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1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the 
will. 

2.  Such  subscription  shall  be  made  by  the  testator  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  ac- 
knowledged by  him  to  have  been  so  made  to  each  of  the  at- 
testing witnesses. 

3.  The  testator  at  the  time  of  making  such  subscription, 
or  at  the  time  of  acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed,  to  be  his  last  will  and  testament. 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  as  a  witness  at  the  end  of  the  will, 
at  the  request  of  the  testator.^ 

A  party  seeking  to  establish  an  instrument  as  a  will,  must 
prove  that  all  the  requirements  of  the  statute,  (as  above 
stated,)  were  substantially  complied  with  in  its  execution.^ 

Concerning  the  due  execution  of  a  will,  the  statute  only 
requires,  on  the  part  of  the  testator,  besides  his  hand  and 
seal,  the  publication  or  announcement  of  the  instrument  as 
his  last  will  and  testament,  and  his  request  to  the  witnesses 
to  sign  the  same.  It  seems  the  reading  of  the  will  at  the 
time  is  not  absolutely  necessary  if  it  may  be  reasonably  in- 
ferred the  testator  knew  what  it  contained.  (23  N.  Y.  9;  2 
Keyes,  229.) 

Fmrm  of  Will  of  Real  and  Personal  Estate. 

In  the  name  of  God,  amen.    I,  A.  B.,  of  the  town  of  in  the  county  of 

and  State  of  New  York,  being  of  sound  mind  and  memory,  do  make, 
publish,  and  declare  this  my  last  will  and  testament,  in  manner  following,  that 
is  to  say : 

First.  I  give  and  bequeath  to  my  wife,  C.  D.,  the  sum  of  ;  to  be  ac- 

cepted and  received  by  her  in  lieu  of  dower. 

Second.  I  give  and  devise  to  my  sod  all  that  piece  or  parcel  of  land, 

[here  describe  it;]  to  have  and  to  hold  the  said  premises  above  described,  his 
heirs  and  assigns  forever. 

Third.  I  give  and  devise  all  the  rest  and  remainder  of  my  real  estate,  of 
every  name  and  nature  whatsoever,  to  [here  state  in  particular;]  to  have  and 
to  hold  the  same,  his  heirs  and  assigns  forever. 

Fourth.  I  give  and  bequeath,  [here  dispose  of  the  personal  estate  as  may 
be  desired.] 


X  Id.  246,  §  33  ;  8  Paige,  491;  10  Id.  2  Lewis  vs.  Lewis,  1  Kernan,  220 ;  8 
86;  1  Denio,  35;  3  Barb.  Ch.,162j4  Paige,  488;  26  Wend.  825;  3  Bar- 
Comst  141  bo"!')  Ch.  158;   3  Kernan,   98,  273 ; 

2  Bradf.  Surr.  Rep.  164,  244,  254. 
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Lastly.  I  do  hereby  nonunate  and  appoint  my  son,  C.  B.  and  j  to  be 

executors  of  this  my  last  will  and  testament;  hereby  revoking  all  former  wills 
by  me  made. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this         day  of 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

A.  B.  [I.  s.] 

The  above  instrument,  consisting  of  one  sheet,  was,  at  the  date  thereof, 
sealed,  published  and  declared  by  the  said  A.  B.,  as  and  for  his  last  will  and 
testament,  in  presence  of  us,  who,  at  his  request  and  in  his  presence,  and  in 
the  presence  of  each  other,  have  subscribed  our  names  as  witnesses  thereto. 

JOHN  DOE,  residing  at  Paris,  Oneida  county. 

BICHARD  ROE,  residing  at  Marcy,  Oneida  county. 

The  above  is  a  general  form,  which  may  be  filled  up  ac- 
cording to  the  wish  or  desire  of  any  one  making  a  disposition 
of  his  property  by  will. 

It  is  essential  to  the  due  execution  of  a  will  under  the 
laws  of  this  State,  that  the  witnesses  who  are  to  attest  the 
subscription  and  publication  thereof  by  the  testator,  should 
sign  the  same,  after  the  subscription  by  him.  (Jackson  vs. 
Jackson,  39  N.  Y.  153.) 

The  attestation  clause  is  no  part  of  the  will  and  its  form 
is  not  essential.     (Id.) 

A  will  destroyed  in  the  lifetime  of  the  testator,  by  the  tes- 
tator himself,  acting  under  the  undue  influence  of  his  son, 
may  be  admitted  to  probate,  on  establishing  facts,  showing 
the  existence  and  due  execution  of  the  will,  and  its  destruc- 
tion by  reason  of  such  undue  influence.  (Voorhees  vs.  Voor- 
hees,  39  K  Y.  463;  3  Keyes,  667.) 

A  testator,  by  his  will  devised  and  directed  as  follows  : 

I  wish  my  personal  and  real  estate  to  be  appropriated 
equally  to  the  benefit  of  my  wife  Emily,  and  of  my  (two) 
children  (naming  them.)  Held,  that  the  persons  named  took 
per  capita,  and  therefore  each  was  entitled  to  one  third  of 
the  residue  of  the  estate  after  the  dower  interest  of  the 
widow  was  satisfied.     (Seabury  vs.  Brewer,  53  Barb.  662.) 

What  is  sufScient  proof  of  the  testamentary  capacity  of  a 
testator  at  the  time  the  will  was  executed  and  attested.  See 
matter  of  the  probate  of  Forman's  Will,  54  Barb.  274,  and 
cases  cited. 

A  married  woman  during  coverture  made  a  will  disposing 
absolutely  of  all  her  property.     Children  were  afterwards 
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born  to  her  who  survived  her  and  were  left,  at  her  death, 
wholly  unprovided  for,  and  unmentioned  in  her  will.  Held, 
nevertheless,  that  the  devises  and  bequests  of  the  will  re- 
mained fully  operative,  unrevoked  and  unaffected  by  these 
events.     (Cottreal  vs.  Cottfeal,  40  N.  Y.  405;  41  N.  Y.  289.) 


CHAPTEK  XIX. 

Powers  of  Attorney. 

PRACTICAL     REMARKS. 

1.  A  letter,  or  power  of  attorney,  is  a  written  delegation 
of  authority,  by  which  one  person  enables  another  to  do  an 
act  for  him. 

2.  "Where  a  power  is  special,  and  the  authority  limited, 
the  attorney  cannot  bind  his  principal  by  any  act  in  which 
he  exceeds  that  authority;  but  the  authority  of  the  attorney 
will  be  so  construed,  as  to  include  all  necessary  means  of 
executing  it  with  effect.^ 

3.  An  authority  to  enter  up  a  judgment  against  two  per- 
sons, will  not  warrant  a  judgment  against  one  alone.^ 

4.  The  declarations  of  one  holding  a  letter  of  attorney, 
made  in  the  course  of  his  dealings  as  such,  with  a  third  per- 
son, will  bind  the  principal  equally  with  the  acts  to  which 
they  relate.* 

5.  Written  powers  are  always  to  receive  a  strict  interpre- 
tation.* 

6.  The  adoption  of  one  part  of  a  transaction,  done  under 
an  assumed  agency,  is  an  adoption  of  the  whole.^ 

7.  Notice  given  to  an  agent,  relating  to  business  which 
he  is  authorized  to  transact,  and  while  actually  engaged  in 
transacting  it,  will  in  general  enure  as  notice  to  the  prin- 
cipal.'* 

8.  Where  an  act  of  agency  is  required  to  be  done  in  the 
name  of  the  principal,  under  seal,  the  authority  of  the  agent 
must  be  under  seal.  An  authority  to  convey  lands  must  be 
in  writing;  though  it  is  otherwise  of  a  contract  to  convey.^ 

1  13  Johnson,  307;  18  Id.  868  ;  1    69  Johnson,  163;  5  Hill,  101. 

Hill,  155;  3  Id.  262.  7  2  R.  S.  (3d   ed.)  194,  §  6,  et.  seq.; 

2  1  Hill,  155.  6  Wendell,  461;   10  Id.  436;   13  Id. 

3  3  Hill,  262.                              *  Id.  481;   16  Id.  25,  28;  2  Hill.  485  ;  5 
*  24  Wendell,  325;  3  Hill,  552;  5  Id.  Id.  107. 

107,  187. 
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9.  It  is  not  necessary  that  a  letter  of  attorney  to  convey 
land  should  be  recorded;  though,  when  duly  proved  or  ac- 
knowledged, in  the  same  manner  as  conveyances  of  real  es- 
tate, it  may  be  so  recorded.  When  such  letter  of  attorney 
has  been  recorded  the  instrument  revoking  it  must  also  be 
recorded  in  the  same  office.^ 

10.  When  any  married  woman  residing  out  of  this  State, 
unites  with  her  husband  in  the  execution  of  a  power  of  attor- 
ney to  convey  real  estate,  she  must  acknowledge  such  exe- 
cution, in  the  same  manner  as  conveyances  executed  by  mar- 
ried women  residing  out  of  the  State.^ 

11.  When  a  person  has  the  power  to  do  an  act,  in  his  own 
right,  he  may  delegate  it  to  an  attorney;  but  an  attorney 
cannot  delegate  his  authority  to  a  substitute,  unless  express- 
ly authorized  so  to  do.  Whenever  a  substitute  is  regularly 
appointed,  he  must  act  in  the  name  of  the  principal. 

12.  The  authority  of  an  attorney  ceases  when  it  is  with- 
drawn by  the  principal;  but  where  the  letter  of  attorney 
forms  part  of  a  contract,  and  is  security  for  money,  or  for 
the  performance  of  any  act  which  is  considered  valuable,  it 
will*  be  deemed  irrevocable  in  law.^ 

13.  The  revocation  of  a  letter  of  attorney  takes  effect,  as 
to  the  attorney,  from  the  time  it  is  communicated  to  him; 
and  as  to  the  third  persons,  from  the  time  they  have  notice 
of  it. 

14.  If  a  power  of  attorney  is  to  be  used  in  a  different 
State  or  Territory  from  that  in  which  the  principal  resides, 
it  should  be  duly  acknowledged  or  proved.  Where  the  at- 
torney resides,  or  is  to  transact  business,  in  a  foreign  country, 
the  acknowledgment  should  be  made  before  a  Notary. 

FOKMS. 

No.  1.     General  Form  of  Power  of  Attorney. 
Know  all  men  by  these  presents :  That  I,  A.  B.,  of  ,  in  the  county  of 

,  and  State  of  New  York,  have  made,  constituted  and  appointed,  and 
by  these  presents  do  make,  constitute  and  appoint,  C.  D.,  of,  &c.,  my  true  and 

1  1  2  R.  S.  (3d  ed.)  47,  §§  45,  46;  10    8  11  Johnson,  47;  12  Id.  343;  6  Cow 
Paige,  346.  en,  489 

2  2  R.  S.  (3d.  ed.)  47,  §  47;  Laws  of 
1885,  ch.  275. 
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lawful  attorney,  for  me,  and  in  my  name,  place  and  stead,  [set  forth  the  sub- 
ject matter  of  the  power,*]  giving  and  granting  unto  my  said  attorney,  full 
power  and  authority,  to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever, requisite  and  necessary  to  be  done,  in  and  about  the  premises,  as  fully, 
to  all  intents  and  purposes,  as  I  might  or  could  do  if  personally  present,  with 
full  power  of  substitution  and  revocation,  hereby  ratifying  and  confirming  all 
that  my  said  attorney,  or  his  substitute,  shall  lawfully  do;  or  cause  to  be  done, 
by  virtue  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the  day  of 
,  in  the  year  one  thousand  eight  hundred  and        .  A.  B.  [l.  a.] 

Sealed  and  delivered  in  the  presence  of 

No.  2.  Power  of  Attorney  to  Collect  Debts. 
Know  all  men  by  tnese  presents,  &c.;  [as  in  No.  1,  to  the  *,  and  then  add  :] 
and  to  my  use,  to  ask,  demand,  sue  for,  collect  and  receive,  all  such  sums  of 
money,  debts,  rents,  dues,  accounts,  and  other  demands  whatsoever,  which 
'are  or  shall  be  due,  owing,  payable  and  belonging  to  me,  or  detained  from  me, 
in  any  manner  whatsoever,  by  E.  F.,  of,  &o.,  his  heirs,  executors  and  admin- 
istrators, or  any  of  them,  [or,  by  any  person  or  persons  residing  or  being  in  the 
State  of  j]  giving  and  granting  unto  my  said  attorney,  &c.,  [as  in  No.  1, 

to  the  end.] 

No.  3.  Power  to  Collect  Rents. 
Know  all  men  by  these  presents,  fecj  [as  in  No.  1,  to  the  *,  and  then  add:] 
and  for  my  use,  to  ask,  demand,  [insert,  distrain  for,  if  necessary,]  collect 
and  receive,  all  such  rents,  and  arrears  of  rent,  as  now  are  or  may  be,  or 
shall  hereafter  grow,  due  or  owing  to  me,  from  E.  F.,  B.  F.  and  L.  if.,  of, 
&c.,  or  any  of  them,  as  tenants  or  occupiers  of  my  lauds,  tenements,  or 
hereditaments,  belonging  to  or  claimed  by  me,  situate  in  the  county  of  , 

in  the  State  of  ,  or  which  may  be  due  from,  or  payable  by,  any  other 

person  or  persons  whomsoever,  as  tenants,  occupiers,  lessees,  or  assignees,  of 
any  terra  or  terms  of  such  lands,  tenements,  or  hereditaments,  or  any  of 
them,  or  any  part  or  parcel  of  them  ;  and  upon  receipt  thereof,  to  give  pro- 
per acquittances  and  sutficient  discharge  thereof  j  giving  and  granting  unto 
my  said  attorney,  &c.,  [as  in  No.  1,  to  the  end.] 

No.  4.    Power  to  Receive  a  Legacy. 

Know  all  men  by  these  presents  :  That  whereas,  L.  M.,  late  of  ,  de- 

ceased, by  his  last  will  and  testament,  did  give  and  bequeath  unto  me,  A.  B., 
of,  &c.,  a  legacy  of  dollars,  to  be  paid  unto  me  on  the        day  of  , 

18  ,  of  which  said  will  E.  H.  and  S.  T.,  of,  &o.,  are  joint  executors  :  Now, 
therefore,  I,  the  said  A.  B.,  have  made,  constituted  and  appointed,  and  by 
these  presents  do  make,  constitute  and  appoint,  C.  D.,  of,  &c.,  my  true  and 
lawful  attorney,  for  me  and  in  my  name,  and  for  my  use  and  benefit,  to  ask, 
demand  and  receive,  of  and  from  the  said  G.H.  and  S.  T.,  executors  as  afore- 
said, the  legacy  given  and  bequeathed  unto  me  by  the  said  will  of  the  said 
L.  M.,  as  aforesaid  i  and  upon  receipt  thereof  by,  or  payment  thereof  to,  my 
said  attorney,  to  make,  execute,  and  deliver,  a  general  release  or  discharge 
for  the  same  ;  hereby  ratifying,  confirming  and  allowing,  whatever  my  said 
attorney  shall  lawfully  do  in  the  premises. 

In  witness,  &c.,  [as  in  No.  1.] 
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Ab.  5.  Power  to  Eeeeive  Distributive  Share  of  Personal  Estate,  Exe- 
cuted by  Husband  and  Wife. 

Know  all  men  by  these  presents  :  That  whereas,  0.  D.,  late  of  ,  the 

father  of  the  undersigaed  E.  B.,  deceased,  on  the  day  of  ,  18     ,  at 

,  aforesaid,  leaving  certain  personal  property  belonging  to  him,  the 
said  CD.,  which  is  to  be  divided  among  the  heirs  at  law  of  the  said  C.  D., 
according  to  the  provisions  of  the  statute  relative  to  the  distribution  of  the 
personal  estates  of  intestates  ;  and  whereas,  G.  H.  and  S-  T.,  have  been  duly 
appointed  by  the  Surrogate  of  the  county  of  ,  administrators  of  the 

goods  and  chattels,  rights  and  credits,  which  were  of  the  said  C.  D.,  deceased  : 
Now,  therefore,  we,  the  undersigned  A.  B.,  and  E.  B.,  his  wife,  daughter  of 
the  said  C.  D.,  deceaied,  have  made,  constituted  and  appointed,  and  by  these 
presents  do  make,  constitute  and  appoint,  E.  F.,  of,  &o.,  our  true  and  lawful 
attorney,  for  us,  and  in  our  place  and  stead,  and  for  our  use  and  benefit,  to 
ask,  demand,  and  receive,  of  and  from  the  said  Gr.  H.  and  S.  T.,  the  distribu- 
tive share  of  the  personal  estate  of  the  said  C.  D.,  deceased,  coming  to  us,  in 
right  of  the  said  E.,  as  one  of  the  heirs  at  law  of  the  said  C.  D.,  as  aforesaid; 
and  upon  receipt  thereof  by,  or  payment  thereof  to,  our  said  attorney,  to 
make,  execute  and  deliver,  a  good  and  sufficient  receipt,  release,  or  discharge 
for  the  same  J  hereby  ratifying,  confirming  and  allowing,  whatsoever  our  said 
attorney  shall  lawfully  do  in  the  premises. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  the  day 
of  ,  one  thousand  eight  hundred  and  .  A.  B.,  [l.  s.] 

Sealed,  &c.,  [as  in  No.  1.]  E.  B.,  [L.  s.] 

iVo.  6.     Power  to  take  Charge  of  Lands,  Sec. 
Know  all  men  by  these  presents,  &c.,  [as  in  No.  1,  to  the  *,  then  add  :]  to 
exercise  the  general  control  and  supervision  over  the  lands,  tenements  and 
hereditaments,  belonging  to  me,  and  situate  in  the  county  of  ;  to  pre- 

■yent,  forbid  and  hinder,  by  all  lawful  means  whatsover,  the  commission  of  any 
trespass  or  waste  upon  the  same,  or  any  part  thereof;  and,  at  my  cost  and 
charge,  and  under  the  advice  of  my  counsel,  K.  F.,  Esq.,  of  ,  to  sue 

for,  collect,  recover  and  receive,  and  compound  for,  any  damages  which  may 
accrue  by  means  of  the  commission  of  any  trespass  or  waste  upon  the  said 
lands,  tenements  and  hereditaments,  or  any  part  thereof,  by  any  person  or 
persons  whomsoever ;  giving  and  granting  unto  my  said  attorney,  &c.,  [as  in 
No.  1,  to  the  end.] 

No.  7.     General  Power  to  TVansact  Business. 
Know  all  men  by  these  presents :  That  whereas,  I,  A.  B.,  of  ,  have 

this  day  leased  the  premises  known  as  No.         ,  in  the         of  ,  for  the 

term  of  years  next  ensuing  after  the        day  of  next,  for  the  pur- 

pose of  conducting  carrying  on  and  transacting,  at  the  place  and  number 
aforesaid,  the  business  of  a  general  commission  merchant,  and  more  particu- 
larly, the  receiving,  selling  and  vending,  on  commission,  all  kinds  of  dry  and 
wet  groceries  :  Now,  therefore,  I,  the  said  A.  B.,  have  made,  constituted  and 
appointed,  and  by  these  presents  do  make,  constitute  and  appoint,  C.  D.,  of 
,  aforesaid,  my  true  and  lawful  attorney,  for  me  and  in  my  name,  place 
and  stead,  to  conduct,  carry  on  and  transact,  the  business  aforesaid,  at  the 
place  and  number  aforesaid;  to  receive  on  commission,  sell  and  vend,  all  and 
every  such  goods,  wares  and  merchandise,  appertaining  to  the  business  afore- 
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said,  as  my  said  attorney  may  deem  meet  and  proper ;  to  make  and  execute 
sign,  seal  and  deliver,  for  me  and  in  my  name,  all  bills,  bonds,  notes,  special- 
ties, or  other  instruments  in  writing  whatsoever,  which  shall  be  necessary  to 
the  proper  conducting,  carrying  on  and  transacting,  the  business  aforesaid  ; 
and  to  do  and  perform  all  and  every  act  and  deed,  of  whatsoever  name  or 
nature,  legally  appertaining  to  the  same,  binding  me  as  firmly  and  irrevocably 
by  such  deed  or  performance,  as  if  I  were  myself  present  thereto  consenting  ; 
hereby  ratifying,  confirming,  &c.,  [as  in  No.  4,  to  the  end.] 

No.  8.     General  Custom  House  Power. 

Know  all  men  by  these  presents,  &c.,  [as  in  No.  1,  to  the  *,  and  then  add  : 
to  receive  and  enter  at  the  Custom  House  of  the  Distriat  of  ,  any  goods, 
wares,  or  merchandise,  imported  by  me,  or  which  may  hereafter  arrive,  con- 
signed to  me  ;  to  sign  my  name,  and  to  seal  and  deliver,  for  me  and  as  my 
act  and  deed,  any  bond  or  bonds  which  may  be  required  by  the  Collector  of 
the  said  District,  for  securing  the  duties  on  any  such  goods,  wares  or  mer- 
chandise :  Also,  to  sign  my  name  to,  seal  and  deliver,  for  me,  and  as  ray  act 
and  deed,  any  bond  or  bonds,  requisite  for  obtaining  the  debenture  on  any 
goods,  wares  or  merchandise,  when  exported  ;  and  generally  to  transact  all 
business  at  the  said  Custom  House,  in  which  I  am  or  may  hereafter  be  inter- 
ested or  concerned,  as  fully  as  I  could  if  personally  present.  And  I  do 
hereby  declare  that  all  bonds  signed  and  executed  by  my  said  attorney,  shall 
be  as  obligatory  on  me  as  those  signed  by  myself,  and  this  power  shall  remain 
in  full  force  until  revoked  by  written  notice  given  to  the  said  Collector. 

In  witness,  &c.,  [as  in  No.  1.] 

No.  9.    Power  to  Sell  and  Convey  Real  Estate. 
Know  all  men  by  these  presents,  &c.,  [as  in  No.  1  to  the  *,  and  then  add :] 
to  enter  into  and  take  possession  of  all  lands,  tenements,  hereditaments  and 
real  estate  whatever,  in  the  State  of  ,  to  or  in  which  I  am  or  may  be 

in  any  way  entitled  or  interested  ;  and  to  grant,  bargain  and  sell,  the  same  or 
any  part  or  parcel  thereof,  for  such  sum  or  price,  and  on  such  terms,  as  to 
him  shall  seem  meet ;  and  for  me,  and  in  my  name,  to  make,  execute, 
acknowledge  and  deliver,  good  and  sufficient  deeds  arid  conveyances  for  the 
same,  either  with  or  without  covenants  and  warranty ;  and  until  the  sale 
thereof,  to  let  and  demise  the  said  real  estate,  for  the  best  rent  that  can  be 
procured  for  the  same  ;  and  to  ask,  demand,  [insert,  distrain  for,  if  necessary,] 
collect,  recover,  and  receive,  all  sums  of  money  which  shall  become  due  and 
owing  to  me,  by  means  of  such  bargain  and  sale,  or  lease  and  demise  ;  giving 
and  granting  unto  my  said  attorney,  &c.,  [as  in  No.  1  to  the  end.] 

No.  10.     Power  to  Effect  Insurance. 
Know  all  men  by  these  presents,  Sec.,  [as  in  No  1  to  the  *,  and  then  add  :] 
to  effect  insurance  on  [insert  the  property  to  be  insured,]  with  the  Fire 

[or.  Marine]  Insurance  Company,  in  the  city  of  ,  on  such  terms  as  to 

my  said  attorney  shall  seem  meet  and  proper  ;  and  I  hereby  empower  my 
said  attorney  to  sign  any  application  for  said  insurance,  any  representation  of 
the  condition  and  value  of  said  property,  articles  of  agreement,  promissory 
or  premium  note,  and  all  other  papers  that  maybe  necessary  for  that  purpo.se; 
and  also  to  cancel  and  surrender  any  policy  he  may  obtain,  and  on  such  can- 
celing, or  the  expiration  thereof,  to  receive  any  dividend,  return  premium,  or 
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deposit,  that  may  be  due,  and  on  such  receipt  full  discharge  to  give  therefor ; 
^ving  and  granting  unto  my  said  attorney,  &e.,  [as  in  No.  1  to  the  end.] 

iVb.  11.    Substitution  of  an  Mtomey. 

Know  all  men  by  these  presents :  That  I,  C.  D.,  of  ,  by  virtue  of  the 

power  and  authority  to  me  given,  in  and  by  the  letter  of  attorney,  of  A.  B., 
of  ,  which  is  hereunto  annexed,  do   substitute  and  appoint  E.  P.,  of 

,  to  do,  perform  and  execute,  every  act  and  thing  which  I  might  or  could 
do,  in,  by,  and  under,  the  same,  as  well  for  me,  as  being  the  true  and  lawful 
attorney  and  substitute  of  the  said  A.  B.;  hereby  ratifying  and  confirming  all 
that  the  said  attorney  and  substitute,  hereby  made  and  appointed,  shall  do  in 
the  premises,  by  virtne  hereof,  and  of  the  said  letter  of  attorney. 

In  witness  &c.,  [as  in  No.  1.] 

No.  12.    Revocation  of  a  Power  of  Attorney. 

Know  all  men  by  these  presents :  That  whereas,  I,  A.  B.,  of,  Sco.,  in  and 
by  my  letter  of  attorney,  bearing  date  the         day  of  ,  in  the  year  one 

thousand  eight  hundred  and  ,  did  make,  constitute  and  appoint  0.  D.,  of, 
&o.,  my  true  and  lawful  attorney,  for  me,  and  in  my  name,  to.  Sec.,  [here  copy 
the  language  of  the  letter  of  attorney,]  as  by  the  said  letter  will  more  fully 
appear.  Now,  therefore,  I,  the  said  A.  B.,  have  revoked,  countermanded, 
annulled,  and  made  void,  and  by  these  presents  do  revoke,  countermand,  an- 
nul, and  make  void,  the  said  letter  of  attorney,  and  all  power  and  authority 
thereby  given,  or  intended  to  be  given,  to  the  said  C.  D. 

In  witness,  &c.,  [as  in  No.  1.] 


CHAPTER  XX. 

Meceipt  and  Release. 

PRACTICAL   REMARKS. 

1.  A  receipt  in  full,  though  strong  evidence,  is  not  con 
elusive;  and  the  party  signing  such  receipt  will  be  permitted 
to  show  a  mistake  or  en-or  therein,  if  any  exist. ^ 

2.  Receipts  for  the  payment  of  money,  are  open  to  exam- 
ination, and  may  be  varied,  explained,  or  contradicted,  by 
parol  testimony.* 

3.  Where  a  receipt  is  given  for  money  paid  on  a  bond  or 
contract,  and  an  indorsement  also  made,  the  latter  should 
mention  the  fact  that  a  receipt  was  given  for  the  same  sum. 

4.  A  release  must  be  by  an  instrument  sealed.  The  most 
beneficial  release  is  one  of  all  demands.  The  word  "demand" 
is  more  comprehensive  than  any  other,  except  "  claim,"  and 
when  it  is  used,  all  classes  of  actions  and  rights  of  action  are 
extinguished.* 

5.  A  release  of  one  of  several  joint  wrong  doers  or  con- 
tractors, in  general,  discharges  all;  but  where  all  are  parties 
to  the  release,  and  those  not  in  terms  discharged,  covenant 

-  in  it  to  remain  liable,  they  will  not  be  discharged.* 

6.  A  release  of  one  of  several  joint,  or  joint  and  several 
obligators,  discharges  all.^ 

7.  A  covenant  not  to  sue  two  joint  debtors,  is  a  release  as 
to  both;  but  a  covenant  not  to  sue  one  will  not  operate  as  a 
release  to  either.^ 

8.  The  competency  of  an  interested  witness  may  be  re- 
stored by  release,  or  payment.  A  release  for  this  purpose 
may  always  be  given  where  the  party  executing  it  has  a 
present  interest,  or  a  present  right  to  take  effect  in  future  , 


1  2  Hill,  291.  3  1  Denio,  527. 

2  1  Johnson's  Cas.  145;  2  Johns.  878;  *  18  Wend.  819;  1  Hill,  185. 
5  Id.  72;  7  Cowen,  884;   2  Hill,  6  8  Denio,  288. 

291;  4  Id.  104.  107.  6  8  Paige,  229. 
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and  it  must  be  delivered  to  the  witness  himself,  or  to  a  third 
person,  for  the  use  of  the  witness,  before  his  competency 
will  be  deemed  to  have  been  restored.^ 

Jfo.  1.     General  form  of  Receipt  on  Accwmt. 

*^*'-  Albany,  May  1, 1857. 

Received  of  C.  D.  fifty  doUars  to  apply  on  account.  A.  B. 

No.  2.    Jteceipt  in  Pull. 

*^l°-^0-  Albany,  May  1, 1857. 

Received  of  C.  D.  one  hundred  ten  dollars  and  ten  cents,  in  full  of  all  de- 
mands against  him.  ^,  3 

No.  3.    Receipt  for  Money  paid  by  Third  Person. 

^^O"-  Albany,  May  1, 1857. 

Received  of  C.  D.,  by  the  hand  of  E.  F.,  one  hundred  dollars,  to  apply  on 
account  of  said  C.  D..  A..  B. 

No.  4.    Receipt  for  Money  on  Brnid, 

5300-  Albany,  May  2,  1857. 

Received  of  C.  D.  two  hundred  dollars,  to  apply  on  his  bond,  dated  the 
day  of  18    ,  being  the  same  sum  this  day  indorsed  on  said  bond. 

A.B. 

No.  5.    Rec^ptfor  Interest  Money. 
$140.  Albany,  May  1,  1857. 

Received  of  C.  D.  one  hundred  and  forty  doUars,  being  the  annual  interest 
due  on  his  bond,  dated  the        day  of  18    ,  given  to  me,  [or,  to  E.  F.,] 

and  conditioned  for  the  payment  of  the  sum  of  two  thousand  dollars,  in  three 
years  from  date,  with  annual  interest.  A.  B. 

No.  6.    Receipt  to  be  Indorsed  on  a  Bond  or  Contract. 
$140.  Albany,  May  1,  1857. 

Received  of  C.  D.  one  hundred  forty  dollars,  being  the  annual  interst  due 
on  the  within  bond,  and  the  same  sum  this  day  receipted  by  me  to  the  said 
C.  D.  A.  B. 

No.  7.    Release  of  all  Demands. 

Enow  all  men  by  these  presents :  That  I,  A.  B.,  of  the  of  ,  for 

and  in  consideration  of  the  sum  of  dollars,  to  me  in  hand  paid  by  C.  D.,  of 
,  have  remised,  released,  and  forever  discharged,  and  by  these  presents 
do,  for  myself,  my  heirs,  executors,  administrators  and  assigns,  remise,  release 
and  forever  discharge,  the  said  C.  D.,  his  heirs,  executors  and  administrators, 
of  and  from  all  and  all  manner  of  action  and  actions,  cause  and  causes  of  action, 
suits,  debts,  dues,  sums  of  money,  claims  and  demands,  whatsoever,  in  law  or 
In  equity,  which  I  ever  had,  or  now  have,  or  which  I  or  my  heirs,  executors, 
administrators,  or  assigns,  hereafter  can,  shall,  or  may  have,  by  reason  of  any 

1  2  Johnson,  170;  9  Id.  123;  4  Hill,  255. 
Vv 
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matter,  cause,  or  thing  whatsoever,  from  the  be^nning  of  the  world  to  the 
date  of  these  presents.* 

In  witness  whereof,  I  have  hereunto  put  my  hand  and  seal,  this  day  of 
one  thousand  eight  hundred  and 

In  presence  of  A.  B.  [l.  s.] 

JVb.  8.    Special  Release. 

Know  all  men,  &c.,  [as  in  No.  7  to  the*,  and  then  add:]  arising  out  of  any 
dealings,  or  transactions,  between  myself  and  the  said  C.  D.,  at  my  store  in 
the  city  of 

In  witness,  Sec.  [as  in  No.  7.] 

No.  9.     Release  by  Creditor  named  in  an  j^ssignment. 

Know  all  men,  &c.,  [as  ifl  No.  7  to  the*,  and  then  add.]  saving  and  except- 
ing, however,  and  without  prejudice  to,  all  my  rights,  remedies,  claims  and 
demands,  and  the  rights,  remedies,  claims  and  demands,  of  my  heirs,  executors, 
administrators  and  assigns,  under  a  certain  deed  of  trust,  bearing  even  date 
herewith,  and  made  and  executed  by  the  said  C.  D.  to  E.  T.,  upon  the  trusts 
therein  expressed  and  declared.  * 

In  witness,  &c.,  [as  in  No.  7.] 

No.  10.    Release  of  Part  of  Mortgaged  Premises.^ 

This  indenture,  made  this  day  of  ,  in  the  year  ,  between  A. 

B.,  of,  SK!.,'and  C.  D.,  of,  &c.,  witnesseth :  That  whereas,  the  said  C.  D.,  by 
his  indenture  of  mortgage,  bearing  date  the        day  of  A.  D.,  18    ,  did, 

for  the  consideration  and  for  the  purposes  therein  mentioned,  convey  to  the 
said  A.B.,  [or,  to  one  E.  F.,  by  mortgage  duly  assigned  to  the  said  A.  B.,] 
certain  lands  in  aforesaid,  and  of  which  the  lands  hereinafter  described 

are  part  and  parcel;  and  the  said  C.  D.,  on  the  day  of  the  date  hereof,  has 
paid  unto  the  said  A.  B.  the  sum  of  dollars,  being  part  of  the  money  se- 
cured by  the  mortgage  aforesaid,  as  therein  specified,  on  which  payment  the 
said  A.  B.  hath  agreed  [or,  and  the  said  A.  B.,  at  the  request  of  the  said  C. 
D.,  hath  agreed]  to  release  to  the  said  C.  D.,  his  heirs  and  assigns,  the  lands 
hereinafter  described,  and  to  take  and  accept  the  residue  of  the  said  mort- 
gaged premises  as  his  security  for  the  payment  of  the  moneys  remaining  un- 
paid on  the  said  mortgage.  Mow,  therefore,  the  said  A.  B.,  in  consideration 
of  the  premises,  doth  hereby  grant,  release,  assign  and  make  over,  to  the  said 
C.  D.,  and  to  his  heirs  and  assigns,  all  of  that  part  of  the  said  mortgaged  lands, 
bounded  and  described  as  follows,  viz  :  [give  description:]  with  the  heredita- 
ments and  appurtenances  thereunto  belonging  or  in  any  wise  appertaining.  To 
have  and  to  hold  the  lands  and  premises  hereby  released  and  conveyed,  to  the 
said  C.  D.,  his  heirs  and  assigns,  to  his  and  their  only  proper  use  and  behoof 
forever,  free,  clear,  and  discharged  of  and  from  the  lien  of  the  said  mortgage. 

In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  his  hand  and  seal,  the 
day  and  year  above  written. 

Sealed  and  delivered  in  presence  of  A.  B.  [L.  s.] 


I  A  release  of  a  lien  on  real  estate,  by  mortgage  or  judgment,  should  be  ac- 
knowledged and  recorded  in  the  county  where  the  premises  are  situated. 
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No.  11.    Release  of  Land  by  a  Judgment  Creditor ^ 
In  CoiniT. 

A.  B.    1 

vs.       S  Judgment  rendered  the       day  of       18    ,  in  the  Court,  in 

C.  D.     )  the  county  of:  [or,  before  C.  C,  Esq.,  a  Justice  of  the  Peace 

in  and  for  county.] 

Judgment  perfected  and  docketed  in  County  Clerk's  office,  the 

day  of        18     ,  [or,  transcript  filed  ^nd  judgment  docketed  in  County 

Clerk's  office,  the        day  of "  ,18    .] 

In  consideration  of  dollars,  to  me  in  hand  paid,  the  receipt  whereof  is 
acknowledged,  I  do  hereby  remise,  release  and  discharge,  the  following  des- 
cribed land  and  premises,  to  wit:  [describe  the  premises:]  from  all  claim  to, 
or  interest  in  the  same,  or  any  part  thereof,  which  I  may  have,  under  and  by 
virtue  of  the  above  mentioned  judgment,  and  from  all  lien  or  incumbrance 
that  has  attached  to  the  same  by  reason  of  the  recovery  of  the  said  judg- 
ment, as  free  and  clear,  in  all  respects,  as  though  said  judgment  had  not 
been  rendered. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this        day  of 
,18    . 

Sealed  and  delivered  in  presence  of  A.  B.  [l.  b.] 

No.  12.    Release  of  a  Legacy. 

Know  all  men  by  these  presents  :  That  whereas,  A.  B.,  of  in  the  county 
of  and  State  of  ,  by  his  last  will  and  testament  in  writing,  bearing 

date  the        day  of  ,  A.  D.  18    ,  did,  among  other  legacies  therein  con- 

tained, give  and  bequeath  unto  me,  C.  D.,  of  ,  in  the  county  of 

and  State  of  ,  the  sura  or  legacy,  of        dollars,  and  of  his  said  will  and 

testament  did  make  and  constitute  E.  F.  the  sole  executor,  [or,  E.  F.  andG. 
H.,  joint  executors.]  Now,  therefore,  I,  the  said  C.  D.,  hereby  acknowledge 
the  receipt  from  the  said  E.  F.,  executor,  [or,  E.  F.  and  G.  H.,  executors,] 
as  aforesaid,  of  the  said  sum,  or  legacy  of  dollars,  so  given  and  bequeathed 
to  me  as  aforesaid,  and  do  acquit,  release  and  discharge,  the  said  E.  F.,  [or, 
E.  F.  and  G.  H.,]  of  and  from  all  legacies,  dues  and  demands  whatsoever, 
under  or  by  virtue  of  the  said  last  will  and  testament,  or  against,  or  out  of 
the  estate  of  the  said  A.  B. 

In  witness,  &c.,  [as  in  No.  7.]  ■ 

Acknowledgments. 

By  a  Grantor,  known  to  the  Officer. 

Oneida  Covkit,  ss  : 

On  the  day  of  ,  in  the  year  ,  John  Doe  came  before  me 

and  personally  acknowledged  that  he  had  executed  the  within  conveyance  ; 
and  I  certify  that  I  know  the  said  John  Doe,  who  made  the  said  acknowledg- 
ment, to  be  the  individual  described' in,  and  who  executed  the  said  con- 
veyance. • 

A.  B.,  Justice  of  the  Peace  for  the  county  of  Oneida, 


1  See  Note  to  No.  10. 
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Sy  Grantor,  identified  by  a  fFitness. 

Oneida  County,  ss  : 

On  the  day  of  ,  in  the  year  ,  John  Doe  came  before  me 

and  acknowledged  that  he  had  executed  the  within  conyeyance :  and  at  the 
same  time  came  Richard  Eoe,  residing  in  the  town  of  ,  in  said  county, 

who  being  duly  sworn  by  me,  deposed  and  said,  that  he  knew  the  person 
making  the  said  acknowledgment  to  be  the  individual  described  in,  and  who 
executed  the  said  conveyance ;  which  to  me  is  satisfactory  evidence  thereof 

A.  B.,  Justice  of  the  Peace  of  said  county. 

By  Husband  and  Wife,  known  to  the  Officer. 

Oneida  Codntt,  ss  : 

On  this         day  of  ,  in  the  year     •      ,  John  Doe  and  Mary,  his  wife, 

came  before  me  and  severally  acknowledged  that  they  had  executed  the  within 
conveyance  ;  and  said  Mary,  on  a  private  examination,  apart  from  her  hus- 
band, acknowledged  that  she  executed  the  said  conveyance  freely,  and  with- 
out any  fear  or  compulsion  of  her  husband.  And  I  further  certify  that  I 
know  the  persons  who  made  the  said  acknowledgment  to  be  the  same  indi- 
viduals described  in  and  who  executed  the  said  conveyance. 

A.  B.,  Justice  of  the  Peace  of  said  county. 

Acknowledgment  by  Husband  and  Wife,  both  identified  by  a  Witness, 
Oneida  Countt,  ss : 

On  the         day  of  ,  in  the  year  ,  John  Doe  and  Mary,  his  vrife, 

personally  came  before  me,  and  severally  acknowledged  that  they  had  executed 
the  within  conveyance  i  and  the  said  Mary,  on  a  private  examination,  apart 
from  her  husband,  acknowledged  that  she  executed  the  same  freely,  without 
any  fear  or  compulsion  of  her  husband :  and  at  the  same  time  appeared 
Eichard  Roe,  residing  in  the  town  of  ,  in  said  county,  who  being  by  me 

duly  sworn,  deposed  and  said,  that  he  knew  the  persons  making  the  acknow- 
ledgment as  aforesaid,  to  be  the  same  individuals  described  in,  and  who  exe- 
cuted the  within  conveyance,  which  to  me  is  satisfactory  evidence  thereof. 

A.  B.,  Justice  of  the  Peace  of  said  county. 

jicknowledgment  by  Husband  and    Wife,   Husband  known  and  Wife 

identified. 

Oneida  County,  ss  : 

On  the         day  of  ,  in  the  year  ,  John  Doe  and  Maiy,  his  wife, 

personally  came  before  me,  and  severally  acknowledged  that  they  had  executed 
the  within  conveyance  ;  and  I  certify  that  I  know  the  said  John  Doe  to  he  one 
of  the  individuals  described  in,  and  who  executed  the  same.  And  the  said 
Mary,  on  a  priviate  examination,  apart  from  her  husband,  acknowledged  that 
she  executed  the  said  conveyance  freely,  without  any  fear  or  compulsion  of 
her  husband :  and  at  the  same  time  appeared  Richard  Roe,  residing  in  the  town 
of  ,  in  the  county  aforesaid,  who  being  by  me  duly  sworn,  deposed  and  said, 
that  he  knew  the  said  Mary,  who  made  the  acknowledgment  as  aforesaid,  to 
be  the  same  individual  described  in,  and  who  executed  the  within  conveyance, 
which  is  to  me  satisfactory  evidence  thereof. 

A.  B.,  Justice  of  the  Peace  of  said  county 
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ylcknowledgmmt  by  four  persons,  two  known  and  two  identified. 
Oneida  County,  ss  : 

On  the  day  of  ,  in  year  ,  A.  B.,C.  D.,E.F.  and  G.  H.,  personally 
came  before  me  and  severally  acknowledged  that  they  had  executed  the  within 
conveyance  ;  and  at  the  same  time  appeared  Richard  Roe,  residing  in  the 
town  of  ,  in  said  county,  who  being  by  me  duly  sworn,  deposed  and 

said,  that  he  knew  A.  B.  and  C.  D.,  two  of  the  persons  making  the  said  ac- 
knowledgment, to  be  two  of  the  individuals  described  in,  and  who  executed 
the  within  conveyance,  which  is  to  me  satisfactory  evidence  thereof.  And  I 
further  certify,  that  I  know  E.  F.  and  G.  H.,  the  two  persons  making  the  said 
acknowledgment,  to  be  the  other  two  persons  described  in,  and  who  executed 
the  said  conveyance.  A.  B.,  Justice  of  the  Peace  of  said  county. 

jicknowledgment  by  a  person  conveying  by  virtue  of  a  Power  of  attorney, 
Oneida  County,  sb  : 

On  the  day  of  ,  in  the  year  ,  John  Stiles  personally  came 

before  me  and  acknowledged  that  he  had  executed  the  within  conveyance  as 
the  act  and  deed  of  John  Doe,  therein  described,  by  virtue  of  a  power  of  attor- 
ney, duly  executed  by  the  said  John  Doe,  beaing  date  the  day  of  , 
in  the  year  ,  recorded  in  the  office  of  the  clerk  of  the  county  of  Oneida. 
And  I  further  certify,  that  I  know  the  said  John  Stiles,  who  made  the  said  ac- 
knowledgment, to  be  the  same  individual  who  executed  the  within  conveyance : 
[or,  if  the  person  is  unknown  to  the  officer,  and  is  identified,  say,]  and  at  the 
same  time  appeared  Richard  Roe,  of  the  town  of  ,  and  county  aforesaid, 
who  being  by  me  duly  sworn,  deposed  and  said,  that  he  knew  the  individual 
who  made  the  said  acknowledgment  to  be  the  same  person  who  executed  the 
within  conveyance,  which  is  to  me  satisfactory  evidence  thereof. 

A.  B.,  Justice  of  the  Peace  of  Oneida  county. 

Acknowledgment  by  a  Deputy  Sheriff,  of  a  Deed  Executed  by  him  in  the 

name  of  the  Sheriff. 
Oneida  Countt,  ss  :  , 

On  the         day  of  ,  in  the  year  ,  A.  S.W.  came  before  me,  and 

personally  acknowledged  that  he,  as  a  general  deputy  of  B.  H.,  Esq.,  the 
sheriff  of  the  county  of  Oneida,  had  executed  the  within  conveyance,  in  the 
name  and  as  the  act  and  deed  of  the  said  sheriff;  and  I  certify,  that  I  know 
the  said  A.  S.  W.,  who  made  the  said  acknowledgment  to  be  the  individual 
described  in,  and  who  executed  the  said  conveyance. 

P.  V.  G.,  Justice  of  the  Peace  of  Oneida  county, 

Peoof  of  Deeds. 

Proof  by  a  Subscribing  Witness  who  is  known  to  the  Officer. 

Oneida  Couhtt,  ss  : 

On  this        day  of       ,  in  the  year        ,  John  Smith,  with  whom  I  am  per 
sonally  acquainted,  came  before  me,  and  being  by  me  duly  sworn,  deposes  and 
says,  that  he  is  a  resident  of  the  town  of         .  ,  in  the  county  of  ,  that 

he  saw  John  Doe  execute  the  within  conveyance  ;  that  he,  the  said  John 
Smith,  subscribed  his  name  thereto  as  a  witness,  and  that  he  knew  the  said 
John  Doe  to  be  the  person  described  in,  and  who  executed  the  said  convey- 
ance A.  B..  Justice  of  the  Peace  of  Oneida  county. 
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Proof  by  a  Subscribing  Witness  not  knovm  to  the  Officer,  but  identified 

by  another  Witness. 
Oneida  County,  as : 

On  this  day  of  ,  in  the  year  ,  John  Smith  came  before  me, 

and  being  before  me  duly  sworn,  deposes  and  says,  that  he  resides  in  the  town 
of  ,  in  the  county  of  ,  that  he  saw  John  Smith  execute  the  within 

conveyance  ;  that  he,  the  said  John  Smith,  subscribed  his  name  thereto  as  a 
witness,  and  that  he  knew  the  said  John  Doe  to  be  the  person  described  in,«and 
who  executed  the  said  conveyance.  And  at  the  same  time  came  before  me 
Richard  Roe,  residing  in  the  town  of  and  county  of  ,  who  being  by 

me  duly  sworn,  deposes  and  says,  that  he  knows  the  said  John  Smith  to  be 
the  same  person  who  was  a  subscribing  witness  to  the  within  conveyance, 
which  is  to  me  satisfactory  evidence  thereof. 

A.  B.,  Justice  of  the  Peace  for  the  county  of  Oneida. 

Proof  by  subscribing  Witness  of  the  Execution  of  a  Deed  by  Husband 
and  Wife  residing  out  of  this  State,  the  Subscribing  Witness  being 
known  to  the  Officer. 
Oheida  Couhty,  ss  : 

On  the         day  of  ,  in  the  year  ,  John  Smith,  with  whom  I  am 

personally  acquainted,  came  before  me,  and  being  by  me  duly  sworn,  deposes 
and  says,  that  he  resides  in  the  town  of  Sharon,  in  the  county  of  Litchfield, 
in  the  State  of  Connecticut,  and  that  he  saw  John  Doe  and  Mary,  his  wife, 
severally  execute  the  within  conveyance;  that  he  subscribed  his  name  thereto 
as  a  witness,  and  that  he  knew  the  said  John  Doe  and  Mary,  his  wife,  to  be 
the  same  persons  described  in,  and  who  executed  the  said  conveyance;  and 
that  at  the  time  of  the  execution  thereof  the  said  John  Doe  and  Mary,  his 
wife,  were  residents  of  the  said  town  of  Sharon,  in  the  State  of  Connecticut. 
A.  B.,  Justice  of  the  Peace  of  the  county  of  Oneida. 

Proof  by  Subscribing  Witness,  identified  in  same  case  as  preceding. 
Oneida  County,  ss: 

On  the  day  of  ,  in  the  year  ,  John  Smith  came  before  me, 

and  being  by  me  duly  sworn,  deposes  and  says,  that  he  resides  in  the  town  of 
Sharon,  in  the  county  of  Litchfield,  and  State  of  Connecticut;  that  he  saw 
John  Doe  and  Mary,  his  wife,  severally  execute  the  within  conveyance;  that 
he  subscribed  his  name  thereto  as  a  witness;  that  he  knew  the  said  John  Doe 
and  Mary,  his  wife,  to  be  the  same  persons  described  in,  and  who  executed 
the  said  conveyance;  and  that  at  the  time  of  the  execution' thereof,  they  were 
residents  of  the  said  town  of  Sharon,  in  the  State  of  Connecticut.  At  the 
same  time  appeared  before  me,  Richard  Roe,  residing  in  the  town  of  , 

county  of  ,  who  being  also  by  me  duly  sworn,  deposed  and  said,  that  he 

knew  the  said  John  Smith  to  be  the  same  person  who  was  A  subscribing  wit- 
ness to  the  within  conveyance,  which  is  to  me  satisfactory  evidence  thereof. 
A.  B.,  Justice  of  the  Peace  of  the  county  of  Oneida. 

Proof  as  to  Husband  by  Subscribing  Witness,  and  uicknowledgment  by 
Wife,  the  Wife  and  the  Subscribing  Witness  both  being  known  to  the 
Officer. 

Oneida  County,  ss  : 

On  the         day  of  ,  in  the  year.  ,  Richard  Roe,  with  whom  I  am 

personally  acquainted,  came  before  mo,  ar'3  being  by  me  duly  sworn,  deposes 
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and  says,  that  he  resides  in  the  town  of  ,  in  the  connty  of  ,  that 

he  saw  John  Doe  execute  the  within  conveyancej  that  he  snhscribed  his  name 
theioto  as  a  witness;  that  he  knew  the  said  John  Doe  to  he  one  of  the  per- 
sons described  in,  and  who  executed  th«  within  conveyance.  At  the  same 
time  appeared  before  me,  Mary  Doe,  the  wife  of  the  s.aid  John  Doe,  who,  on 
a  private  examination,  apart  from  her  husband,  acknowledged  that  she  exe- 
cuted the  within  conveyance  freely,  and  without  any  fear  or  ccmpulsion  of 
licr  husband.  And  I  further  certify,  that  I  know  the  said  Mary  Doe  to  be  the 
same  person  described  in,  and  who  executed  the  said  conveyance. 

A.  B.,  Justice  of  the  Peace  of  Oneida  county. 

The  same,  except  that  the  Wife  and  the   Subscribing  Witness  are  both 

Identified  by  another  Witness. 
Oneida  County,  ss  : 

On  the         day  of  ,  in  the  year  ,  Richard  Roe  came  before  me, 

and  being  by  me  duly  sWorn,  deposes  and  says,  that  he  resides  in  the  said 
town  of  ,  in  the  county  of  ,  that  he  saw  John  Doe  execute  the  within 
conveyance ;  that  he  subscribed  his  name  thereto  as  a  witness,  and  that  he  knew 
the  said  John  Doe  to  be  the  person  described  in,  and  who  executed  the  said 
conveyance.  At  the  same  time  appeared  before  me,  Mary  Doe,  the  wife  of 
the  said  John  Doe,  who,  on  a  private  examination,  apart  from  her  husband, 
acknowledged  that  she  executed  the  within  conveyance  freely  and  without 
any  fear  or  compulsion  of  her  husband.  And  at  the  same  time  appeared  be- 
fore me,  John  Smith,  residing  in  the  town  of  ,  and  county  of  ,  who 
being  by  me  duly  sworn,  deposes  and  says,  that  he  knows  the  said  Richard 
Roe  to  be  the  same  person  who  was  a  subscribing  witness  to  the  within  con- 
veyance ;  and  that  he  also  knows  the  said  Mary  Doe,  who  made  the  said 
acknowledgment,  to  be  the  individual  described  in,  and  who  executed  the 
within  conveyance,  which  to  me  is  satisfactory  evidence  thereof. 

A.  B.,  Justice  of  the  Peace  of  Oneida  county. 

Proof  of  a  Deed  Executed  by  an  Incorporated  Company. 

Oneida  Countt,  ss  : 

On  the  day  of  in  the  year  ,  before  me  came  T.  L.  D.,  the  presi- 
dent of  the  Bank  of  TTtica,  with  whom  I  am  personally  acquainted,  and  who 
being  by  me  duly  sworn,  deposes  and  says,  that  he  resides  in  the  city  of  Utica, 
in  said  county  ;  that  he  is  the  president  of  the  Bank  of  TJtica  ;  that  the  seal 
affixed  to  the  within  indenture  is  the  corporate  seal  of  the  president,  direc- 
tors and  company  of  the  said  Bank,  and  was  affixed  to  the  said  indenture  by 
order  of  said  directors,  for  the  uses  therein  expressed  ;  and  that  he,  by  like 
order  did  subscribe  his  name  thereto  as  president  of  said  Bank,  which  being 
to  me  satisfactory  evidence  of  the  due  execution  of  the  said  indenture,  I  allow 

it  to  be  recorded. 

A.  B.,  Justice  of  the  Peace  of  Oneida  County. 

Entitling  Affidavits. 
Seotiok  408.    Affidavits  defectively  entitled  valid. 
^  406.    It  shall  not  be  necessary  to  entitle  an  affidavit  in 
the  action  ;  but  an  affidavit  made  without  a  title,  or  with  a 


776  FoEMS. 

defective  title,  shall  be  as  valid  and  effectual,  for  every  pur- 
pose, as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the 
action  or  proceeding  in  which  it  is  made. 

■  Computation  of  Time. 
Section  407.    Time,  how  computed. 
\  407.    The  time  within  which  an  act  is  to  be  done,  as 
herein  provided,  shall  be  computed,  by  excluding  the  first 
day  and  including  the  last.     If  the  last  day  be  Sunday,  it 
shall  be  excluded. 

Form  of  Common  Bond. 
Know  all  men  by  these  presents,  that        held  and  firmly  bound  unto 
in  the  sum  of  dollars,  to  be  paid  unto  or  to  certain  attor- 

ney, executors,  administrators  or  assigns :  For  which  payment,  well  and  truly 
to  be  made,  bind  and  heirs,  executors  and  administrators, 

firmly  by  these  presents.    Sealed  with        seal  ,  and  dated  the        day  of  ^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty 
The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  obligor  , 
heirs,  executors,  or  administrators,  shall  and  do  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  above  obligor  ,        certain  attorney,  executors,  ad- 
ministrators, or  assigns,  the  sum  of  without  fraud  or  delay,  then  the 
preceding  obligation  to  be  void  ;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  the  presence  of 

Form  of  Mortgage. 

This  indenture,  made  the  day  of  in  the  year  one  thousand  eight 

hundred  and  fifty  ,  between  of  the  first  part,  and  of  the 

second  part,  witnesseth,  that  the  part  of  the  first  part,  in  consideration  of 
the  sum  of  to  paid  by  the  part        of  the  second  part,  ha    sold, 

and  hereby  grant  and  convey  to  the  part  of  the  second  part,  the  real  es^ 
tate  described  as  follows : 

This  grant,  is  intended  as  a  mortgage  to  secure  the  payment  of  the  sum  of 
mentioned  in  the  condition  of  a  bond,  bearing  the  same  date  herewith, 
made  by  the  said  to  the  part        of  the  second  part ;  and  the  grant  and 

such  bond  shall  be  void  if  such  payment  be  made  as  herein  specified.  And 
the  said  hereby  agree  to  pay  the  part  of  the  second  part  such  moneys 
at  the  times  and  in  the  manner  specified. 

In  case  of  the  failure  to  pay  the  moneys  hereby  secured  to  be  paid,  or  any 
part  thereof,  or  of  the  interest  thereon  at  the  time  and  in  the  manner  herein 
specified,  the  part  of  the  second  part,  executors,  administrators,  or  as- 
signs, may  at  any  time  thereafter  sell  the  mortgaged  premises,  or  any  part 
thereof,  in  the  manner  provided  by  law  for  the  foreclosure  of  mortgages;  and 
from  the  moneys  arising  from  the  sale,  retain  the  amount  owing  hereon  for 
principal  and  interest,  together  with  the  costs  and  charges  of  making  the  sale; 
and  the  surplus,  if  any,  shall  be  paid  by  the  party  making  the  sale,  to  the 
part      of  the  first  part,        heirs  or  assigns. 

In  witness  whereof,  the  part  of  the  first  part  ha  hereto  set  hand 
and  seal    the  day  and  year  first  above  written. 

Sealed  and  delivered  in  presence  of 
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Forms  of  Acknowledgment  of  Mortgage. 

State  op  New  York,     ) 

OotisTT,  \  *^- 
On  this  day  of  18    ,  before  me,  the  subscriber,  appeared 

and  Ms  wife,  and  acknowledged  that  they  had  severally  executed  the 

within  instrument ;  and  the  said  on  a  private  examination,  apart  from 

her  husband,  acknowledged  that  she  executed  the  within  instrument,  freely, 
and  without  any  fear  or  compulsion  of  her  husband.  And  I  further  certify, 
that  I  know  the  persons  who  made  the  said  acknowledgment,  to  be  the  indi- 
viduals described  in,  and  who  executed  this  instrument. 

State  of  New  York,      ) 

CouNTT,  S   ^' 
On  this        day  of       18    ,  before  me,  the  subscriber,  appeared 
who  acknowledged  that  he  executed  the  within  instrument,  and  I  certify  that  I 
know  the  person  who  made  the  said  acknowledgment,  to  be  the  individual  des- 
cribed in,  and  who  executed  the  said  instrument. 

Form  of  fVarranty  Deed. 
This  indenture,  made  this  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  fifty  between  of  the  first  part,  and 

of  the  second  part,  witnesseth,  that  the  said  part        of  the  first  part, 
in  consideration  of  the  sum  of  to        duly  paid,  ha      sold,  and  by  these 

presents,  do  grant  and  convey  to  the  said  party  of  the  second  part  heirs 
and  assigns,  all  that  tract  or  parcel  of  land,  situate  in  the  of  ,  with 

the  appurtenances,  and  all  the  estate,  title  and  interest  therein  of  the  said 
part        of  the  first  part,    And  the  said  do    hereby  covenant  and  agree 

to  and  with  the  said  part  of  the  second  part  heirs  and  assigns,  that  the 
premises  thus  conveyed,  in  the  quiet  and  peaceable  possession  of  the  said 
part        of  the  second  part,  heirs  and  assigns  will  forever  warrant 

and  defend  against  any  person  whomsoever,  lawfully  claiming  the  same,  or  any 
part  thereof. 

"In  witness  whereof,  the  part        of  the  first  part  ha    hereunto  set        hand 
and  seal    the  day  and  year  first  above  written. 
Sealed  and  delivered  in  presence  of 

Fm-ms  of  Acknowledgment  of  Warrant'^  Deed. 
State  of  New  York,      i 

COUNTT, 5 
On  this        day  of        in  the  year  one  thousand  eight  hundred  and  fifty 
before  me,  the  subscriber,  appeared  to  me  personally  known  to  be  the 

same  person  described  in,  and  who  executed  the  within  instrument,  and  ac- 
knowledged that    he    executed  the  same. 

State  of  New  York,     ) 
CouNTr,  J 
On  this        d&y  of        in  the  year  one  thousand  eight  hundred  and  fifty 
before  me,  the  subscriber,  appeared  to  me  personally  known  to  he  the 

same  persons  described  in,  and  who  executed  the  within  instrument,  who  sev- 
erally acknowledged   that  he  executed  the  same  •,  and  the  said  on  a 
private  examination  by  me,  apart  from  her  said  husband,  acknowledged  that, 
she  executed  the  same  freely,  and  without  any  fear  or  compulsion  of  her  said 
husband. 
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Quit- Claim  Deed. 

This  Indenture,  made  the  day  of  ",  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  between  of  the  first  part,  and  of  the 
second  part,  wituesseth.  That  the  said  part  of  the  first  part,  for  and  in 

consideration  of  the  sum  of  ,  current  money  of  the  United  States,  in  hand 
paid  by  the  said  part  of  the  second  part,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  ha  bargained,  sold,  remised,  quit-claimed,  and 
by  these  presents  do  bargain,  sell,  remise  and  quit-claim,  unto  the  said  part 
of  the  second  part,  (in  actual  possession  now  being,)  and  to  heirs 
and  assigns  forever,  all  ,  together  with  all  and  singular  the  hereditaments 
and  appurtenances  thereunto  belonging,  or  in  any  wise  appertaining  ;  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  also  all  of  the  estate,  right,  title,  interest,  claim  or  demand  what- 
soever, of  ,  the  said  part  of  the  first  part,  either  in  law  or  equity,  of,  ia 
and  to  the  above  bargained  premises,  and  every  part  and  parcel  thereof,  to  the 
said  part  of  the  second  part,  heirs  and  assigns,  to  the  sole  and  only 
proper  use,  benefit  and  behoof  of  the  said  part  of  the  second  part,  heirs 
and  assigns  forever. 

In  witness  whereof,  the  part      of  the  first  part  ha    hereunto  set         hand 
and  seal    the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  in  presence  of  [h.  s.] 

Contract  to  Convey  Real  Estate. 

Article  of  Agreement,  made  and  entered  into  this  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-  ,  between 

of  the  first  part,  and  of  the  second  part,  witnesseth, 

that  the  said  part      of  the  first  part,  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained,  to  be  performed  on  the  part  of  the  part 
of  the  second  part,  do    hereby  covenant  and  agree  to  and  with  the  said  part 
of  the  second  part,  to  sell  and  convey  to  ,  in  fee  simple,  by  a  good  and 

sufficient  deed  of  conveyance,  with  covenants  of  warranty,  free  and  clear  from 
all  liens,  rights  of  dower,  or  other  incumbrances  (unless  hereinafter  specified), 
all  that  piece  or  parcel  of  land  situate  in  the  of  ,  county  of  , 

and  State  of  New  York,  briefiy  described  as  follows  : 


The  part  of  the  second  part,  covenant  and  agree-  to  purchase  of  the  said 
pai  t  of  the  first  part  the  premises  above  described,  and  to  pay  and  secure 
to  be  paid  therefor,  the  sum  of  in  the  manner  following,  that  is  to  say: 


On  payment  ot  the  sums  to  be  so  paid  on  or  before  the  iday  of 

187     ,  the  part      of  the  first  part,  covenant      on  that  day,  to  deliver  to  the 
part      of  the  second  part,  the  deed  aforesaid ;  and,  concurrent  therewith, 
the  part      of  the  second  part,  covenants  and_  agrees  to  secure  to  the  part 
of  the  first  part,  the  balance  of  the  purchase  money  aforesaid  by  executing 
and  delivering  bond  therefor,  with  a  mortgage  upon  said  premises  duly 

acknowledged  as  collateral  thereto,  which  bond  and  mortgage  shall  be  condi- 
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tioned  to  pay  with  interest  payable  annually,  with  the  in- 

stalments, and  tt)  be  computed  from  the  day  of  187     ,  as  follows  : 


The  said  Deed  and  Bond  and  Mortgage  shall  be  delivered  and  the  money 
paid  at  the  in  the  of  .     The  part      of  the  first  part  cove- 

nant and  agree  to  receive  genuine  current  funds,  for  the  payments  herein- 
before expressed,  to  be  made  before  the  delivery  of  said  Bond  and  Mortgage. 

The  part      of  the  first  part  covenant     'and  agree      ,  that  on  the  day 

187  ,  and  upon  the  performance  by  the  part  of  the  second  part  of 
the  covenants  herein  contained  on  part  to  be  performed,    he    will  de- 

liver to  the  part  of  the  second  part,  quiet  and  peaceable  possession  of  said 
premises,  in  as  good  condition  as  they  now  are,  natural  wear  excepted. 

The  part  of  the  second  part  agrees  to  pay  all  taxes  and  assessments  that 
shall  be  paid  or  assessed  on  said  premises  during  the  term  shall  have 

possession  under  this  agreement. 

It  is  further  covenanted  and  agreed,  that  in  case  the  part  of  the  second 
part  ha  possession  of  said  premises  before  the  execution  and  delivery  of  said 
Deed,  and  in  case  of  failure  on  part  to  perform  any  of  the  covenants 

herein  contained,  he  will  yield  and  deliver  to  the  part  of  the  first  part, 
quiet  and  peaceable  possession  of  said  premises  ;  that  the  part  of  the  first 
part  may  immediately  after  such  failure  re-enter  and  take  possession  of  the 
same,  without  any  previous  notice  to  quit,  in  reference  to  any  legal  proceed- 
ings to  recover  possession  thereof. 

It  is  mutually  covenanted  and  agreed  that  in  case  either  party  fails  to  per- 
form the  covenants  herein  agreed  to  be  performed  by  such  part      the  part 
so  failing,  shall  and  will  pay  to  the  other  the  sum  of  dollars,  which 

sum  is  hereby  fixed  and  agreed  upon  as  the  liquidated  damages  for  such  fail- 
ure, and  that  the  same  shall  in  no  event  be  considered  a  penalty. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 
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State  of  Nbw  Yoke:,  County  op  ,  ss  : 

On  this  day  of  in  the  year  one  thousand  eight  hundred  and 

seventy-  ,  before  me,  the  subscriber,  personally  appeared 

to  me  known  to  be  the  same  persons  described  in  and  who  executed  the  above 
instrument,  and  severally  acknowledged  that  they  executed  the  same. 

Satisfaction  of  Mortgage  and  Acknowledgment  by  an  Individual  known 

to  the  Officer. 
Oneida  Countt,  ss : 

I,  John  Doe,  of  the  tovm  of  ,  in  the  county  of  ,  and  State  of 

New  York,  do  hereby  certify  that  a  certain  mortgage  bearing  date  the 
day  of  ,  in  the  year  one  thousand  eight  hundred  and  ,  made  and 
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executed  by  of  the  first  part  to  me,  the  said  John  Doe,  of  the  second 

part,  and  recorded  in  the  oflSoe  of  the  Clerk  of  the  county  of  ,  in  Book 

No.  of  Mortgages,  page  ,  on  the  day  of  May,  18  ,  is  fully  paid, 
satisfied  and  discharged. 

Dated  the        day  of  ,  18     .  JOHN  DOE. 

In  presence  of 

OorNTT,  S3  : 
On  the       day  of         ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and        ,  before  me  came  John  Doe,  known  to  me  to  be  the  individual  des- 
cribed in,  and  who  executed  the  abore  certificate,  and  he  acknowledged  that 
he  executed  the  same. 

Justice  of  the  Peace. 

Short  Farm  of  Satisfaction  of  Mortgage. 
I.  John  Doe,  the  within  mortgagee,  [or  the  assignee  of  the  within  mortgage,] 
do  hereby  certify  that  the  within  mortgage  is  fully  paid,  satisfied  and  dis- 
charged. 
Dated  the        day  of  ,  18    .  JOHN  DOE. 

{Acknowledgment  as  in  the  preceding  form.) 

Satisfaction  of  Judgment  in  a  Justices'   Coy/rt  where  a  TVanseript  has 

been  Filed  in  the  Comity  Clerk's  Office. 
Oneida  County,  as :         Town  of 
John  Dos         ) 
vs.  > 

KioHARD  Roe.  )  Judgment  rendered  in  favor  of  the  plaintiff,  against 
defendant,  before  ,  Esq.,  a  Justice  of  the  Peace  in  and  for  said  county, 

for  dollars  damages  and  costs.  Transcript  filed  and  docketed  the  day 
of       ,18    . 

Satisfaction  of  the  above  mentioned  judgment  is  hereby  acknowledged  and 
confessed.  JOHN  DOE,  Plaintiff. 

Subscribed  and  acknowledged  before  me  this  day  of  ,  18,  by  John 
Doe,  known  to  me  to  be  the  plaintifl!'  above  named,  [or  made  known  to  me  by 
the  oath  of  E.  W.,  to  be,  or  known  to  me  to  be,]  one  of  the  plaintiffs. 

Justice. 
Satisfaction  of  Judgment  in  a  Court  of  Secord. 
ScFKEUE  CoDET,  [or  County  Court.] 
John  Doe         ') 
vs.  > 

RiCHAKD  Roe.  )  Satisfaction  is  acknowledged  between  John  Doe, 
plaintiff,  and  Richard  Roe,  defendant,  in  ,  [as  case  may  be,]  for       dol- 

lars and       cents.    Judgment  docketed  the         day  of       ,18. 

JOHN  DOE,  [or  A.  B.,  Att'y  for]  Plaintiff. 
Subscribed  and  acknowledged  before  me,  the         day  of         ,18,  by  John 
Doe,  known  to  me,  [or  made  known  to  me,]  to  be  the  plaintiff  in  the  above 
entitled  cause,  [or  the  Attorney  for  the  plaintiff  in  the  above  entitled  cause.] 

Justice. 
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CHAPTER  1. 

DUTY  AND  AUTHORITY  OF  JUSTICES  OF  THE  PEACE  IN  CRIMINAL 

CASES. 

The  duty  and  authority  of  Justices  of  the  Peace  in  this 
State,  are  derived,  in  some  degree,  from  the  common  law ; 
but  they  depend  principally,  upon  the  several  statutes  which 
have  created  objects  of  their  jurisdiction,  defined  their  pow- 
ers, or  imposed  duties  upon  them.  The  duties  of  Justices 
of  the  Peace  are  arduous,  and  of  various  kinds.  Some  of 
their  minor,  or  incidental  duties,  will  be  pointed  out  in  the 
present  chapter. 

I.  Justices  act  either  Ministerially  or  Judicially. 

They  act  ministerially  in  preserving  the  peace,  hearing 
complaints  against  offenders,  issuing  warrants  thereon,  ex- 
amining the  informant  and  his  witnesses  and  taking  their 
examinations,  binding  over  the  parties  and  witnesses  to  pros- 
ecute and  give  evidence,  bailing  the  supposed  ofiender,  or 
committing  him  for  trial,  etc.  And  they  act  judicially  in 
cases  where  they  are  authorized,  either  singly  or  as  mem- 
bers of  courts  of  special  sessions,  to  try  persons  charged  with 
criminal  offences,  and  to  convict  and  punish  them  if  .guilty. 
Where  a  Justice  acts  minist&rially  rather  than  judicially,  he 
is  liable  to  an  action  at  the  suit  of  the  party  injured,  if  he 
acts  illegally  ;  otherwise  where  he  acts  judicially. 

II.  Duty  and  Authority  as  Gonservators  cf  the  Peace. 

By  virtue  of  his  authority  as  a  conservator  of  the  peace, 
a  Justice  may  apprehend,  or  cause  to  be  apprehended,  by 
word  only,  any  person  committing  a  felony,  or  breach  of  the 
peace,  in  his  presence.  So,  upon  his  own  personal  view  of 
offences  committed  against  the  act  of  1824,  in  amendment 
of  the  "  act  for  suppressing  immorality,"  a  Justice  has  power 
to  order  an  offender  into  the  custody  of  a  constable  for  safe 
keeping,  (without  issuing  a  warrant,)  until  the  offender  can 
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be  tried.  And  in  suppressing  riots,  or  affrays,  he  possesses 
a  similar  power.  But  it  is  said  that  he  cannot,  without  a 
warrant,  authorize  the  arrest  of  any  person  for  an  aflray  out 
of  his  view.  Yet,  it  seems  clear,  that  in  such  case,  he  may 
make  his  warrant  to  bring  the  offender  before  him,  in  order 
to  compel  him  to  find  sureties  for  the  peace.  A  Justice  is 
not  only  empowered,  but  is  also  bound,  at  his  peril,  to  use 
his  best  endeavors  to  part  an  affray  which  happens  in  his 
presence  ;  and  not  only  to  do  his  utmost  himself,  but  also  to 
demand  the  assistance  of  others,  which  they  are  bound  to 
render.  And  it  seems,  also,  that  if  there  be  an  affi-ay  in  a 
house,  a  Justice  or  a  constable  may  break  open  the  doors  to 
preserve  the  peace ;  and  if  affrayers  fly  to  a  house,  and  he 
follow  with  fresh  suit,  he  may  break  open  the  doors  to  take 
them.^ 

It  is  a  general  rule,  that  whenever  an  arrest  by  a  constable, 
of  his  own  authority,  and  without  a  warrant,  is  either  per- 
mitted or  enjoined  by  law,  in  every  such  case,  a  fortiori, 
such  arrest  by  a  Justice  of  the  Peace  in  person  is  also  per- 
mitted or  enjoined."^ 

A  magistrate  is  not  authorized  to  arrest  and  hold  in  cus- 
tody a  known  person,  amenable  to  the  law,  until  another 
person  shall  hare  cometoprefer  a  charge  against  him.  There 
may  be  cases  of  flagrant  character  and  emergent  circum- 
stances which  will  warrant  a  Justice  in  arresting  a  person 
upon  whom  a  strong  suspicion  of  crime  attaches,  and  who  is 
likely  to  escape  from  justice  altogether,  unless  promptly  ap- 
prehended; but  a  magistrate  has  no  right  to  detain  a  known 
person  to  answer  a  charge  of  misdemeanor,  verbally  intimated 
to  him,  without  a  regular  complaint.^ 

For  the  prevention  and  suppression  of  the  more  serious 
offences,  which  come  within  the  description  -of  riot,  or  un- 
lawful, riotous,  and  tumultuous  assemblies,  a  Justice  is  armed 
with  very  large  and  peculiar  powers;  and  the  sanction  of  his 

1  1  Hale's  P.  0.  86;  2  R.  S.  705,  §8;  8  Per  Crampton  J.  in  Atkinson  vs. 
3  Wend.  253;  1  Buss,  on  Or.  255,  Carty,  1  J.  &  Sy.887;  see  also  Rex 
256,273,  274.  vs.  Birnie,  1   Moo.  &  Rob.  160;    7 

2  2  Hawk.  P.  C.  ch.  13,  §  13;  Dalt.  Car.  &  P.  485;  6  Dow  &  Ry.  624. 
ch.  8,  §  6;  1  Nun  &  "Walsh,  115, 

186. 
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presence  should  always  be  obtained,  when  time  and  circum- 
stances permit,  as  it  not  only  prevents  any  disposition  to  un- 
necessary violence  on  the  part  of  those  who  act  in  suppres- 
sing the  tumult,  but  is  also  likely  to  induce,  from  the  known 
authority  of  the  magistrate,  a  more  ready  submission  on  the 
part  of  the  rioters,  to  the  measures  used  for  this  purpose. 
In  all  cases  of  dangerous  riot,  and  outrageous  violation  of 
the  public  peace,  he  is  authorized  to  command  the  assistance, 
not  only  of  peace  officers  and  all  persons  present  at  the  com- 
mission of  such  offences,  but  he  may  also  command  all  per- 
sons whatsoever  to  attend  and  give  their  assistance,  and  he 
may  take  with  him  whatever  number  of  persons,  and  armed 
in  whatever  manner  he  may  think  necessary;  though  giving 
fire  arms  on  such  occasions  is  generally  imprudent.  The 
number  and  force  of  the  assistance,  will  of  course,  depend 
upon  the  dangerous  character  of  the  riot,  the  number  of  the  ri- 
oters, the  probability  of  resistance,  and  other  circumstances. 
This  is  termed  raising  the  posse  commitatus,  or  power  of  the 
county;  and  all  persons  whatsoever,  above  the  age  of  fifteen 
years,  except  clergymen,  women,  or  persons  disabled  by  dis- 
ease or  infirmity,  are  bound,  when  thus  required,  under  pain 
of  fine  or  imprisonment,  to  attend  and  assist  the  magistrate. 
The  power  to  raise  the  posse  commitatus  is  given  to  Justices 
of  the  Peace,  both  at  common  law  and  by  the  ancient  stat- 
utes mentioned  in  1  Hale,  53,  and  1  Hawk.  ch.  65,  §§  18,  20, 
as  well  as  by  several  modern  statutes.  But  the  practice  of 
resorting  to  it  has  fallen  into  disuse  for  some  time  past.^ 

As  in  the  case  of  an  afiray,  so  a  fortiori  iu  case  of  a  riot, 
a  Justice  may,  by  word  of  mouth,  and  without  warrant,  com- 
mand the  arrest  of  those  whom  he  finds  riotously  assembled; 
and  by  force  of  such  bare  parol  command,  the  person  thus 
commanded  may  pursue  and  arrest  the  offenders,  even  out 
of  the  presence  of  the  Justice.  So,  also,  if  there  be  a  riot 
likely  to  happen  by  a  tumultuous  meeting,  &c.,  he  may  either 
himself  arrest,  or  command  others  to  arrest  the  parties,  in 
order  to  prevent  it ;  or  if  he  has  informationthat  persons  are 
riotously  assembled  at  a  certain  place,  and  upon  going  thither 


1  1  Nun  &  Walsh.  186;  5  Car.  &  P.  272,  288, 187. 
Ww 
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does  not  find  them,  he  may  leave  his  officers,  with  a  com. 
maud  to  arrest  the  parties  if  they  shall  come.^ 

Of  the  Disposition  of  Stolen  Property. 

The  disposition  of  stolen  property,  which  shall  come  into 
the  possession  of  certain  officers,  is  regulated  by  2  Eevised 
Statutes,  625-7,  ^§  30,  31,  32,  33,  and  34. 

§  30.  When  property  alleged  to  have  been  stolen,  shall 
come  into  the  custody  of  any  constable,  marshal,  sheriff,  or 
other  person  authorized  to  perform  the  duties  of  any  such 
officer  he  shall  hold  the  same  subject  to  the  order  of  the  offi- 
cers hereinafter  authorized  to  direct  the  disposition  thereof. 

^31.  Upon  receiving  satisfactory  proof  of  the  title  of  any 
owner  of  such  property,  the  magistrate  who  shall  take  the 
examination  of  the  person  accused  of  stealing  such  property, 
may  order  the  same  to  be  delivered  to  such  owner,  on  his 
paying  the  reasonable  and  necessary  expenses  incurred  in  the 
p'reservation  of  such  property,  to  be  certified  by  such  magis- 
trate; which  order  shall  entitle  such  owner  to  demand  and 
receive  such  property. 

§  32.  If  stolen  property  shall  come  into  the  custody  of 
any  Justice  of  the  Peace  or  other  magistrate,  upon  satisfac- 
tory proof  of  the  title  of  any  owner  thereof,  it  shall  be  deliv- 
ered to  him  on  his  paying  the  reasonable  and  necessary  ex- 
penses incurred  in  the  preservation  of  such  property,  to  be 
certified  by  such  magistrate. 

^  33.  If  stolen  property  shall  not  have  been  delivered  to 
the  owner  thereof,  the  court  before  which  a  conviction  shall 
be  had  for  the  stealing  of  such  property,  may,  upon  proof 
of  the  ownership  of  any  person,  order  the  same  to  be  re- 
stored to  him. 

^  34.  If  stolen  property  shall  not  be  claimed  by  the  owner 
thereof  before  the  expiration  of  six  months  from  the  time 
any  person  shall  have  been  convicted  of  stealing  such  prop- 
erty, the  magistrate,  sheriff,  constable,  or  other  officer  or  per- 
son having  the  same  in  custody,  shall  deliver  such  property 
to  the  County  Superintendents  of  the  Poor,  on  being  paid 

1  2  Hale,  114;  1  Hawk.  cb.  66,  §§  16,  86,  87,  65. 
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the  reasonable  and  necessary  expenses  incurred  in  the  pres- 
ervation thereof,  to  be  appropriated  to  the  use  of  the  poor 
of  such  county. 

Of  Proceedings  to  Prevent  the  Oommission  of  Crimes. 

A  Justice  of  the  Peace  has  power  to  cause  to  be  kept  all 
laws  made  for  the  preservation  of  the  peace;  and  in  the  exe- 
cution of  that  power,  to  require  persons  to  give  security  to 
keep  the  peace,  in  the  manner  provided  in  the  above  men- 
tioned title.i 

Surety  of  the  Peace  consists  in  being  bound  with  one  or 
more  sureties,  in  a  recognizance  or  obligation  to  the  people 
entered  on  record  and  taken  in  some  court  or  by  some  judi- 
cial officer,  whereby  the  parties  acknowledge  themselves  to 
be  indebted  to  the  people  in  the  sum  required,  with  a  condi- 
tion to  be  void  and  of  none  effect,  if  the  party  complained 
of  shall  appear  on  such  a  day,  and  not  depart  the  same  with- 
out leave,  and  in  the  meantime  to  keep  the  peace  towards 
the  people  of  this  State,  and  particularly  towards  the  person 
requiring  such  security.^ 

Whenever  complaint  shall  be  made  in  writing  and  upon 
oath,  to  a  Justice  of  the  Peace,  that  any  person  has  threat- 
ened to  commit  any  offence  against  the  person  or  property 
of  another,  it  is  made  the  duty  of  the  Justice  to  examine  the 
complainant,  and  any  witnesses  who  may  be  produced,  on 
oath;  to  reduce  such  examination  to  writing,  and  to  cause 
the  same  to  be  subscribed  by  the  parties  so  examined.^ 

The  statute  further  provides,  that  if  it  shall  appear  from 
the  examination  of  the  complainant  and  his  witnesses  that 
there  is  just  reaso;Q  to  fear  the  commission  of  any  such  of- 
fence by  the  person  complained  of,  it  shall  be  the  duty  of 
the  magistrate  to  issue  a  warrant,  under  his  hand,  reciting 
the  complaint,  and  commanding  the  officer  to  whom  it  is 
directed,  forthwith  to  apprehend  the  person  so  complained 
of,  and  bring  him  before  such  magistrate.  This  warrant  of 
arrest  need  not  contain  a  formal  adjudication  that  there  is 
reason  to  fear  the  commission  of  the  offence  threatened.* 

1  2  R.  S.  588,  §  1,         "  4  2  E.  S.  704  §  3;   17  Wend.  181;  23 

2  4  Bl.  Com.  252;  Barb.  Cr.  Law  442.        Id.  638. 
8  17  Wend.  181;  23  Wend.  638. 
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Upon  the  defendant  being  brought  before  the  magistrate, 
the  complaint  and  examination  should  be  read  over  to  him, 
and  he  should  then  be  asked  what  he  has  to  say  in  his  de- 
fence, or  what  he  can  allege  against  finding  the  required 
securities.^ 

Form  of  Complaint. 

COUNTT,  ss : 

being  duly  sworn,  before  ,  one  of  the  Justices  of  the  Peace 

of  the  ,  in  said  county,  makes  oath  and  complains,  that  ,  did 

this  day,  at  aforesaid,  threaten  that  he  would  hereafter  beat  and  wound 

the  said  ,  [or  other  threat  to  committ  an  offence  against  the  person  or 

property  as  the  case  may  be,]  and  further  says,  that  in  consequence  of  said 
threat,  he  believes  he  has  just  reason  to  fear,  and  he  does  fear,  that  said 
will  commit  the  offence  so  by  him  threatened. 
Subscribed  and  sworn,  18    ,  before  me, 

Justice. 

The  Justice  is  required  to  examine  the  complainant,  and 
any  witnesses  who  may  be  produced,  on  oath,  previous  to 
issuing  his  warrant,  and  not  afterwards  as  appears  by  the 
statute  hereinafter  quoted. 

On  an  application  to  a  magistrate  for  sureties  cf  the  peace, 
there  must  be  a  "formal  complaint  in  writing  and  upon 
oath  "  besides  the  examination  in  writing  required  by  the 
statute,  to  justify  the  magistrate  in  issuing  a  warrant  against 
the  party  complained  of,  it  is  not  enough  that  the  complaint 
is  embraced  in  the  examination.^ 

If,  however,  the  warrant  to  arrest  recite  that  there  was  a 
complaint  in  writing  and  upon  oath,  it  is  prima  facie  evi- 
dence that  such  proceedings  were  had,  and  will  protect  the 
magistrate  in  an  action  against  him,  until  it  be  affirmatively 
shown  on  the  other  side  that  there  was  not  such  a  complaint. 

In  the  mittimus  it  is  not  necessary  to  state  the  crime  for 
the  prevention  of  which  the  application  for  sureties  of  the 
peace  was  made,  it  is  enough  if  it  be  stated  that  the  party 
is  committed  for  refusing  to  give  sureties. 
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/brm  of  a  Memorandum  of  the  Testimony. 
ConUTT,  ss: 
The  examination  and  testimony,  on  oath,  of  ,  and  '  ,  touch- 

ing the  complaint  of  the  said  against  ,  that  the  said  &c., 

[here  set  forth  the  complaint.] 

The  said  saith,  &c.     [Here  set  forth  the  material  parts  of  the  testi- 

mony of  each  witness;  and  let  each  witness  subscribe  the  paragraph  contain- 
ing his  evidence.] 
Taken  and  subscribed,  at  Utica,  ,  18    ,  before  me, 

Justice. 

If  it  shall  appear,  from  the  examination,  that  there  is  just 
reason  to  fear  the  commission  of  any  such  offence  by  the 
person  complained  of,  the  Justice  must  issue  his  warrant, 
reciting  the  complaint,  and  commanding  the  officer  to  whom 
it  is  directed,  forthwith  to  apprehend  the  person  so  com- 
plained of  and  bring  him  before  the  Justice.^ 

./brm  of  a  Warrant. 
County,  ss  : 
To  any  Constable  of  the  said  county — Greeting: 

Whereas,  has  this  day  made  complaint  in  writing,  and  on  oath,  be- 

fore me,  the  undernamed  Justice  of  the  Peace  of  the  of  in  said  county, 
that,  ,  &c.,  [here  set  forth  the  complaint,]  and  has  demanded  sureties 

of  the  peace  against  the  said  .     And  whereas,  I  have  examined  the  said 

,  [if  any  witnesses  are  produced,  add,  and  ,  witnesses  produced 

before  me,]  on  oath,  touching  the  said  complaint,  which  examination  was  by 
me  reduced  to  writing  and  duly  subscribed,  and  it  appearing  to  me,  from  such 
examination,  that  there  is  just  reason  to  fear  the  commission  of  said  offence 
by  the  said  .     You  are,  therefore,  hereby  commanded,  in  the  name  of 

the  People  of  the  State  of  NeW  Tork,  forthwith  to  apprehend  the  said 
and  him  bring  before  me,  at  my  office,  in  the  of  ,  aforesaid,  to  be 

dealt  with  in  the  premises  according  to  law. 

Given  under  my  hand,  at  ,  18    .  Juttice. 

Upon  the  person  being  brought  before  the  Justice,  he  may 
be  required  to  enter  into  a  recognizance,  in  such  sum  not 
exceeding  one  thousand  dollars,  as  the  Justice  shall  direct, 
with  one  or  more  sufficient  sureties,  to  appear  at  the  next 
court  of  sessions  of  the  county,  and  not  to  depart  the  same 
without  leave;  and,  in  the  meanwhile,  to  keep  the  peace  to- 
wards the  People  of  this  State,  and  particularly  towards  the 
person  requiring  the  security.* 

It  will  be  noticed  the  statute  contains  no  provision  giving 
the  person  proceeded  against  an  opportunity  to  be  heard  in 
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his  defence  upon  his  examination,  or  upon  the  return  of  the 
warrant.^ 

The  statute  seems  to  have  contemplated  an  ex  parte  hear- 
ing and  proceeding  only. 

If  this  construction  is  correct  the  person  proceeded 
against  would  probably  have  no  right  to  examine  witnesses 
in  his  favor. 

Iktrm  of  Recognizance. 

CorMTT,  83  : 

We,  and  ,  of  ,  In  said  county,  acknowledge  ourselves  to 

owe  to  the  People  of  the  State  of  New  York,  the  sum  of  two  hundred  dollars, 
to  be  made  and  levied  of  our  several  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  said  people,  if  default  shall  be  made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such,  that  whereas,  has  this 

day  made  complaint  in  writing,  on  oath,  before  ,  Justice  of  the  Peace 

of  of  aforesaid,  that  ,  &c.,  [here  set  forth  the  complaint,] 

and  has  demanded  sureties  of  the  peace  of  ;  and  the  said  Justice, 

having  examined  the  said  ,  [if  any  witnesses  were  produced,  add, 

and  witnesses  produced,]  on  oalh,  touching  said  complaint,  and,  upon 
such  examination,  having  adjudged  that  there  is  just  reason  to  fear  the  com- 
mission of  said  offence,  by  said  :  Now,  therefore,  if  the  said  shall 
appear  at  the  next  court  of  sessions,  to  be  held  in  said  county,  and  not  de- 
part the  same  without  leave;  and  shall,  in  the  meanwhile,  keep  the  peace 
towards  the  People  of  this  State,  and  particularly  towards  the  said  , 
then  this  recognizance  is  to  be  void,  otherwise  of  force. 

Taken,  subscribed  and  acknowledged,  ,  18    ,  before  me, 

Justice. 

A  Justice  is  not  authorized  to  require  a  party  to  find 
sureties  to  keep  the  peace  for  an  unlimited  time.  Therefore 
a  warant  for  the  committal  of  a  party  to  prison  until  he  find 
sufficient  sureties  to  keep  the  peace,  is  bad,  if  it  omit  to 
specify  the  time  for  which,  in  default  of  such  sureties  he  is 
to  be  kept  in  prison.  An  action  will  lie  against  a  Justice 
for  committing  on  such  a  warrant ;  and  bwia  fides  is  no 
defence. 

The  recognizance  must  be  transmitted  by  the  Justice '^  to 
the  next  court  of  general  sessions  of  the  county.* 

Upon  entering  into  the  recognizance,  the  party  com- 
plained of  must  be  discharged.  If  he  shall  refuse  to  find 
the  required  security,  the  Justice  must  commit  him  to  prison, 
until  he  shall  find  the  same,  specifying  in  the  warrant  the 
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cause  of  commitment,  and  the  sum  in  which  the  security 
was  required.^ 

Form  of  Warrant  to  Commit. 

County,  ss  : 
To  any  Constable  of  said  county — Greeting  : 

Whereas,  has  this  day  made  complaint  in  writing,  and  on  oath  before 

me,  the  undernamed.  Justice  of  the  Peace,  of  ,  in  said  county,  tha*. 

,  &c.,  [here  set  forth  the  residue  of  the  recital  as  in  the  foregoing  form 
of  a  warrant,]  and  the  said  ,  upon  being  brought  before  me,  was  re- 

quired to  enter  into  recognizance  in  the  sum  ot  two  hundred  dollars,  with  one 
or  more  sufficient  sureties,  conditioned  to  appear  at  the  next  Court  of  Ses- 
sions of  said  county,  and  not  to  depart  the  same  without  leave;  and  in  the 
meanwhile  to  keep  the  peace  towards  the  People  of  this  State,  and  particu- 
larly towards  the  said  ,  and  the  said  having  refused  to  comply 
with  the  said  requirement,  you  are,  therefore,  hereby  commanded,  in  the 
name  of  the  people  of  the  State  of  New  York,  forthwith  to  convey  the  said 
to  the  common  jail  ot  said  county,  and  him  deliver  to  the  keeper 
thereof,  and  the  said  keeper  is  required  to  receive  the  said  into  his 
custody,  in  said  jail,  and  him  there  safely  keep,  until  he  shall  enter  into 
recognizance  as  aforesaid,  or  be  thence  discharged  according  to  law. 
Given  under  my  hand,  at           ,           ,  18    . 

Justice. 

A  person  committed  for  not  finding  sureties  of  the  peace 
may  be  discharged  by  any  two  Justices  of  the  Peace,  upon 
giving  such  sureties  as  was  originally  required.'* 

Form  of  Discharge 

COCNTT,  SS: 

Whereas,  was  lately  committed  to  your  custody  upon  the  warrant 

of  ,  one  of  the  Justices  of  the  Peace  of  the  city  of  .  in  said 

county,  for  his  not  entering  into  a  recognizance  in  the  sum  of  two  hundred 
dollars,  with  one  or  more  sufiScient  sureties,  conditioned  to  appear  at  the  next 
Court  of  Sessions,  to  be  held  in  said  county,  and  not  to  depart  the  same  with- 
out leave,'  and  in  the  meantime  to  keep  the  peace  towards  the  People  of  this 
State,  and  particularly  towards  ,  8«5.,  and  the  said  having  this 

day  entered  mto  the  required  recognizance  with  surety :  You  are,  therefore, 
hereby  required,  if  the  said  do  remain  in  your  custody,  in  said  jail, 

for  the  cause  aforesaid,  and  no  other,  to  forbear  to  detain  him  longer  for  the 
cause  aforesaid,  but  to  suffer  him  forthwith  to  go  at  large. 

Given  under  our  hands,  at  ,  January        ,  18    . 

>  Justices  of  the  Peace. 

Every  person  who,  in  the  presence  of  a  Justice  of  the 
Peace,  shall  make  an  affi-ay,  or  threaten  to  kill  or  beat 
another,  or  to  commit  any  offence  against  his  person  or 

1  2  R.  S.  588,  «  5.  2  2  E.  S.  688,  §  6. 


792  Duty  and  Authokity  or  Justices  of  the  Peace 

property  ;  and  all  persons  who,  in  the  presence  of  the  Jus- 
tice, shall  contend  with  hot  and  angry  words,  may  be  or- 
dered by  a  Justice,  without  any  other  proof,  to  give  such 
security,  as  is  above  specified  ;  and  in  case  of  refusal,  may 
be  committed  in  the  manner  hereinbefore  mentioned.^ 

No  security  to  keep  the  peace,  or  to  be  of  good  behavior, 
can  be  required,  no'r  can  any  person  be  committed  to  prison 
for  not  giving  the  same,  in  any  case  except  such  as  are  pre- 
scribed or  authorized  by  statute.^ 

No  recognizance  to  keep  the  peace  is  to  be  deemed  broken 
except  for  non-appearance  at  the  general  sessions,  unless  the 
principal  in  such  recognizance  be  convicted  of  some  offence 
amounting  in  judgment  of  law  to  a  breach  of  such  recogni- 
zance.^ 

The  manner  in  which  such  recognizances  are  to  be  prose- 
cuted is  also  prescribed  by  statute.* 

All  persons  whatsoever,  being  of  sane  memory,  whether 
natural  born  citizens  or  aliens,  have  a  right  to  demand  surety 
to  keep  the  peace  ;  wives  may  demand  it  against  their  hus- 
bands, and  husbands  against  their  wives.° 

Married  women  and  infants  under  age,  ought  to  find  secu- 
rity by  their  friends  only,  and  not  to  be  bound  themselves, 
for  they  are  incapable  of  engaging  themselves  to  answer  any 
debt.« 

The  recognizance  may,  as  we  have  seen,  be  discharged 
by  the  court  of  sessions,  if  the  complainant  does  not 
appear ;  so  it  may  be  discharged  by  the  court,  upon  the 
death  of  the  principal  party  bound  thereby,  if  not  before 
forfeited,  or  upon  the  death  of  the  complainant.^ 

Surety  for  good  behaviw  is  of  near  affinity  to  surety  for 
the  peace ;  but  it  includes  the  latter  kind  of  surety  and 
something  more  ;  for  he  that  is  bound  to  the  good  behavior, 
is  therein  also  bound  to  keep  the  peace.** 

No  provision  is  made  by  statute,  authorizing  security  to 
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keep  the  peace  to  be  required  by  a  magistrate,  except  the  pro- 
vision contained  in  the  above  sections.  By  1  E.  S.  638,  part 
1,  chapter  20,  title  5,  surety  for  good  behavior  may  be  re- 
quired from  such  persons,  as  according  to  that  title,  are 
deemed  disorderly  persons. 

In  Eichmond  vs.  Dayton,  (10  John.  Eep.  393,)  it  was  held 
by  the  Supreme  Court,  that  if  a  person  use  abusive  and 
reproachful  words  to  a  Justice  of  the  Peace,  relative  to  his 
judicial  conduct,  though  not  while  he  was  acting  as  a  magis- 
trate, he  had  power  to  require  the  person-using  the  words, 
to  find  security  for  the  peace,  and  for  his  good  behavior,  and 
in  default  thereof  to  commit  him.  But  as  no  such  power  is 
conferred  by  the  Eevised  Statutes,  a  Justice  would  not,  in 
such  case,  be  now  authorized  to  require  such  securiiy. 

Search  Warrants. 

The  fourth  article  of  the  amendments  to  the  Constitution 
of  the  United  States  provides,  that  "the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated  ; 
and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized." 

Upon  complaint  being  made  on  oath  to  any  officer  or 
magistrate  specified  in  the  second  title  of  this  chapter,  as 
authorized  to  issue  warrants  for  the  apprehension  of  offenders, 
that  any  personal  property  has  been  stolen  or  embezzled, 
and  the  complainant  suspects  that  such  property  is  con- 
cealed in  any  particular  house  or  place,  if  such  magistrate 
be  satisfied  that  there  is  reasonable  ground  for  such  sus- 
picion, he  shall  issue  a  warrant  to  search  for  such  property.^ 

Such  warrant  shall  be  directed  to  the  sheriff  of  the  county, 
or  any  constable  or  marshal  of  the  town  or  city,  and  shall 
command  him  to  search  the  place  where  such  property  is  sus- 
pected to  be  concealed,  in  the  day  time,  (which  place  shall 
be  particularly  designated,  and  the  property  shall  be  par- 
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ticularly  described  in  such  warrant,)  and  to  bring  such  prop- 
erty before  the  magistrate  issuing  the  warrant.^ 

If  there  be  positive  proof  that  any  property  stolen  or  em- 
bezzled, is  concealed  in  any  particular  house  or  place,  the 
warrant  may  authorize  the  searching  of  such  house  w  place 
in  the  night  time?' 

Every  such  warrant  shall  be  executed  by  a  public  officer, 
and  not  by  any  private  citizen.' 

Under  a  warrant  thus  guarded,  the  constable  or  other 
officer,  may,  after  first  demanding  admittance,  break  outer 
doors  to  make  search. 

Farm,  of  Complaint. 

Oneida  CouNir,  S9 : 

,  of  the  of  ,  in  said  county,  being  duly  sworn, 

makes  oath  and  complains  before  ,  one  of  the  Justices  of  the  Peace  ot 

said  county,  that  on  or  about  the  first  day  of  ,  divers  goods  and  chattels 

of  him,  the  said  ,  to  wit :  one  silver  watch,  of  the  value  of  twenty  dol- 

lars; one  great  coat,  of  the  value  of  fifteen  dollars;  and  one  hat,  of  the  value 
of  five  dollars,  were  feloniously  stolen,  taken  and  carried  away,  from  the  pos- 
session of  said  ,  at  aforesaid,  and  that  he  has  probable  cause  to  suspect 
that  [if  the  proof  is  positive,  omit  the  words  in  italics,1  said  goods  and  chat- 
tels, or  part  thereof,  are  concealed  in  the  dwelling  house  of  one  , 
situated  in  aforesaid;  and  upon  bis  oath  aforesaid,  further  states  as  the 
ground  of  his  suspicion  as  aforesaid,  that,  &c.,  [here  state  the  reasons  which 
have  induced  the  suspicion;  or,  if  it  is  intended  to  make  a  positive  affidavit, 
then,  instead  of  the  last  preceding  clause,  insert,  and  upon  his  oath  aforesaid, 
states  the  facts  within  his  knowledge,  as  follows :  that  is  to  say,  &c.,  giving  t, 
detail  of  the  material  facts  and  circumstances;]  and  the  said  prays  that 
a  precept  may  be  issued  to  make  search  for  said  goods  and  chattels,  &c., 
according  to  law.  H.  M. 
Subscribed  and  sworn,            ,  18    ,  before  me, 

Justice. 

Form  of  Search  Warrant. 

County,  ss. 
To  the  Sheriflf  of  the  said  county,  or  any  Constable  or  Marshal  of  the  of 

,  [the  city  where  search  is  to  be  made,]  in  said  county — Greeting : 
Whereas,  ,  of  the  of  •   ,  in  said  county,  has  this  day  made 

complaint,  on  oath,  before  me,  the  undernamed  Justice  of  the  Peace  of  said 
county,  that,  &c.,  [here  set  forth  the  complaint.]  You  are,  therefore,  hereby 
authorized  and  required  forthwith,  with  proper  and  necessary  assistants,  to 
enter  in  the  day  time,  [or,  if  the  proof  is  positive,  it  may  direct  in  the  night 
time,  see  above  section,]  into  the  aforesaid  dwelling  house  of  the  said 
and  there  diligently  search  for  the  said  goods  and  chattels;  and  if  the  same, 
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or  any  part  thereof,  shall  be  found,  upon  such  search',  you  are  required  to 
bring  the  goods  so  found,  before  me,  that  further  proceedings  may  be  had  ia 
the  premises,  according  to  law. 

Given  under  my  hand,        ,  18    .  Justice. 

If  the  warrant  be  procured  by  a  false  representation  on  the 
part  of  the  person  seeking  it,  such  person  will  be  answerable 
to  the  party  aggrieved  in  an  action  on  the  case;  and  it  will 
be  useful  for  the  magistrate  to  impress  upon  the  party  ap- 
plying, his  liability  to  punishment  in  this  way,  if  he  is  guilty 
of  careless  or  malicious  misstatement,  so  as  to  mislead. 

As  general  M'arrants,  to  arrest  all  persons  suspected  or 
guilty  of  a  particular  crime,  without  naming  or  describing 
the  particular  person  to  be  arrested,  are  illegal,  so  also  gen- 
eral warrants  to  search  all  suspected  places  for  stolen  goods, 
are  illegal;  and  even  the  officer  acting  under  color  of  their 
authority  will  not  be  justified  in  executing  them. 

In  executing  a  search  warrant,  the  officer  may  break  open 
the  outer  or  other  door  of  the  house  or  place  to  be  searched, 
if  not  opened  after  a  demand  for  that  purpose,  made  by  the 
officer;  and  so  he  may  break  open  trunks,  &c.,  which  are 
locked,  after  the  key  has  been  demanded  and  not  delivered. 
(10  John.  R.  263;  1  Chit.  Cr.  Law,  66.) 

Any  magistrate  who  shall  commit  any  person,  charged 
with  any  offence,  to  prison,  or  by  whom  any  vagrant  or  dis- 
orderly person  shall  be  committed,  may  cause  such  person 
to  be  searched  for  the  purpose  of  discovering  any  property 
he  may  have;  and  if  any  property  be  found,  the  same  may 
be  taken  and  applied  to  the  support  of  such  person  while  in 
confinement.^ 

In  executing  a  search  warrant  the  officer  must  be  careful 
strictly  to  pursue  its  directions.  As  the  warrant  should  dis- 
tinctly specify  the  goods  to  be  seized,  the  officer  ought  not 
to  take  any  goods  but  those  specified.  Where,  therefore,  a 
warrant  was  granted  expressly  to  seize  stolen  sugar,  and  the 
officer  seizes  tea,  he  was  held  to  have  exceeded  his  authority, 
and  to  be  liable  to  the  party  aggrieved,  for  a  trespass.  So, 
also,  where  the  constable,  having  a  warrant  to  search  for 
specific  articles  alleged  to  have  been  stolen,  found  and  took 

1  2  R.  S.  625,  §  29. 
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away  those  and  certain  others  supposed  to  be  also  stolen,  but 
not  mentioned  in  the  warrant,  and  not  likely  to  be  of  use  in 
substantiating  the  charge  of  stealing  the  goods  that  were 
specified,  it  was  held  that  the  constable  were  a  trespasser. 
In  this  case,  however,  Abb.  Ch.  J.,  said,  "  If  those  articles 
had  been  likely  to  furnish  evidence  of  the  identity  of  the 
articles  stolen,  and  mentioned  in  the  warrant,  there  might 
have  been  reasonable  ground  for  seizing  them,  although  not 
specified  in  the  wai-rant."  And  he  added  that  he  expressed 
himself  thus,  to  prevent  the  supposition  that  a  constable 
seizing  articles  not  mentioned  in  the  warrant,  is  necessarily 
a  trespasser.  So  also  the  houses  or  places  to  be  searched 
must  be  specified  with  sufficient  certainty;  and  a  warrant  di- 
recting a  search  in  a  particular  house  will  not  justify  a  search 
in  another.  1 

If  admission  be  refused,  after  the  usual  demand,  and  noti- 
fication of  his  business,  by  the  officer  or  person  executing 
the  warrant,  the  outer  door  of  the  house  may  be  broken 
open;  and  so  may  boxes,  after  the  keys  have  been  demanded 
and  refused.  And  though  the  goods  sought  be  not  found 
there,  the  officer  will  not  be  responsible  if  he  has  acted  duly 
in  obedience  to  the  warrant. 

When  property  alleged  to  have  been  stolen  comes  iuto  the 
custody  of  any  constable,  marshal,  sheriff",  or  other  person 
authorized  to  perform  the  duties  of  any  such  officer,  he  shall 
hold  the  same  subject  to  the  order  of  the  officers  hereinafter 
authorized  to  direct  the  disposition  thereof.^ 

Upon  receiving  satisfactory  proof  of  the  title  of  any  owner 
of  such  property,  the  magistrate  who  shall  take  the  exami- 
nation of  the  person  accused  of  stealing  such  property,  may 
order  the  same  to  be  delivered  to  such  owner,  on  his  paying 
the  reasonable  and  necessary  expenses  incurred  in  the  pres- 
ervation of  such  property,  to  be  certified  by  such  magistrate: 
which  order  shall  entitle  such  owner  to  demand  and  receive 
such  property.^ 


1  2  Bos.  &  Pul.  158i  3  Esp.  Rep.  96;    2  2  R.  S.  625,  §  80. 
Crozier  vs.  Cundy,  9  Dow  &  Ry.    3  Jd.  §  81. 
224;  6  Barn.  &  Cress.  832,  833;  1 
Nun  &  Walsh,  258;  2HaIej  150. 
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•  If  stolen  property  shall  come  into  the  custody  of  any  Jus- 
tice of  the  Peace,  or  other  magistrate,  upon  satisfactory  proof 
of  the  title  of  any  owner  thereof,  it  shall  be  delivered  to 
him  on  his  paying  the  reasonable  and  necessary  expenses  in- 
curred in  the  preservation  of  such  property,  to  be  certified 
by  such  magistrate.! 

If  property  stolen  shall  not  have  been  delivered  to  the 
owner  thereof,  the  court  before  which  a  conviction  shall  be 
had  for  the  stealing  of  such  property,  may  upon  proof  of 
the  ownership  of  any  person,  order  the  same  to  be  restored 
to  him.^ 

If  stolen  property  shall  not  be  claimed  by  the  owner 
thereof  before  the  expiration  of  six  months  from  the  time 
any  person  shall  have  been  convicted  of  stealing  such  prop- 
erty, the  magistrate,  sheriff,  constable,  or  other  officer  or 
person  having  the  same  in  his  custody,  shall  deliver  such 
property  to  the  County  Superintendents  of  the  Poor,  on  be- 
ing paid  the  reasonable  and  necessary  expenses  incurred  in 
the  presei-vation  thereof,  to  be  appropriated  to  the  use  of 
the  poor  of  such  county. 

"  Any  magistrate  authorized  to  exercise  any  jurisdiction 
in  respect  to  offences,  shall  have  the  same  power  to  preserve 
order  during  any  judicial  proceedings,  and  to  punish  for 
contempts,  in  the  like  cases  and  in  the  same  manner  as  pro- 
vided in  the  second  chapter  of  the  third  part  of  the  Eevised 
Statutes,  in  relation  to  Justices  of  the  Peace  in  civil  cases." 

OF  THE  ARREST  AND  EXAMINATION  OF  OFFENDERS. 
Their  Commitment  for  Trial,  and  Letting  them  to  Bail. 

A  Justice  of  the  Peace  is  empowered  to  issue  process  for 
the  apprehension  of  persons  charged  with  any  offence  ;  and 
to  execute  the  powers  and  duties  conferred  by  the  above 
title.s 

I  shall  attempt  to  give  a  summary  of  those  powers  and 
duties,  with  the  requisite  practical  forms.     For  the  forms,  I 


1  2  E.  S.  625,  §  82.  8  2  E.  S.  690,  81. 

2  Id.  §  83. 
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shall  take  the  offence  of  grand  larceny,  and  endeavor  so  to' 
draw  them  that  they  may  be  adapted  with  readiness  to  other 
offences. 

So  far  as  the  nature  of  the  offence  is  concerned,  the  juris- 
diction of  a  Justice,  for  the  purpose  of  receiving  complaints 
and  issuing  warrants  to  apprehend  offenders,  is  without  limit. 
And  this  is  the  doctrine  of  the  common  law.  And  if  the 
offender  is  brought  before  the  Justice  he  has  a  right,  both  at 
common  law  and  by  statute,  to  examine,  and  in  a  proper 
case,  to  commit  him.  He  may  issue  process  for  the  arrest 
of  offenders  where  the  crime  was  committed  in  his  county, 
although  the  criminal  may  have  escaped  into  another  county. 
In  The  People  vs.  Cassels,  Bronson  J.  says  :  "  And  possibly 
he  may  issue  process  when  the  offender  is  in  his  county; 
although  the  crime  was  committed  elsewhere  ;  we  are,  how- 
ever, inclined  to  a  different  opinion.  But  it  is  not  now  ne- 
cessary to  settle  that  question."  The  opinion  thus  intimated 
by  the  learned  Judge  seems  contrary  to  the  doctrine  gener- 
ally laid  down  by  English  writers.  For  although  it  is  gen- 
erally true  that  a  Justice  has  no  jurisdiction  over  offences 
committed  out  of  his  county,  yet  there  are  cases  where  the 
presence  of  an  offender  within  his  county  gives  him  author- 
ity, at  common  law,  to  proceed  against  such  offender ;  and 
there  are  also  numerous  cases  in  which,  by  the  special  pro- 
visions of  particular  statutes,  the  Justice  has  jurisdiction 
respecting  the  offences  therein  specified,  though  committed 
out  of  his  county.  Thus,  it  has  long  been  settled  that  if  a 
man  commit  a  "felony"  in  one  county  and  go  into  another 
county,  a  Justice  of  the  latter  county  may,  upon  information 
given,  issue  a  warrant  to  apprehend  him,  and  take  his  exam- 
ination, and  the  information  against  him ;  and  may  commit 
him  to  the  jail  of  such  latter  county,  and  bind  over  the  wit- 
nesses to  give  evidence  at  the  trial,  and,  in  short,  may  pro- 
ceed as  if  the  offence  had  been  committed  within  his  juris- 
diction. Upon  the  same  principle  it  has  been  decided  that 
a  Justice  may  proceed  with  respect  to  a  man  coming  into 
his  county  after  having  committed  a  felony  on  the  high  seas; 
and  may  commit   such  pei-son  to  tj-ial  at  the    next   oyer 
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and  terminer  to  be  held  for  the  jurisdiction  of  the  admiral- 
ty, etc.i 

Where  an  offence  is  committed  on  the  boundary  of  two 
counties,  or  within  j^ve  hundred  yards  ai  the  boundary,  an 
indictment  may  be  found,  and  a  trial  and  conviction  had  in 
either  county;  and  it  seems  a  necessary  inference  that  a  Jus- 
tice of  the  Peace  in  either  county  would  have  power  to  issue 
a  warrant  for  the  arrest  of  the  offender,  and  to  take  his  ex- 
amination and  commit  him  for  trial,  or  let  him  to  bail.  (2 
E.  S.  727,    §  45;  9  Wend.  212.) 

Warrants  for  the  apprehension  of  persons  charged  with 
any  offence,  may  be  issued  by  the  Justices  of  the  Supreme 
Court,  Judges  of  the  Superior  Court  of  law  of  the  city  and 
county  of  New  York,  Judges  of  County  Courts,  Mayors, 
Kecorders,  and  Aldermen  of  cities,  the  special  Justices  and 
assistant  Justices  in  the  city  of  New  York,  and  Justices  of 
the  Peace  appointed  for  any  city  or  elected  in  any  town,  and 
by  no  other  magistrates  or  officers.     (2  R.  S.  590,  ^  1.) 

Warrants  in  criminal  cases  in  the  country,  are  most  usu- 
ally issued  by  Justices  of  the  Peace.  A  Justice  of  the  Peace 
may  issue  a  warrant  to  arrest  a  person  in  the  county  in  which 
the  person  resides,  who  has  committed  an  offence  in  another 
county,  or  in  another  State.  (1  Chit.  Criminal  Law,  35;  4 
John.  Ch.  Rep.  106;  5  Cowen's  Rep.  273.) 

When  a  complaint  is  made  to  a  Justice,  that  a  criminal 
offence  has  been  committed,  it  is  his  duty  to  examine,  on 
oath,  the  complainant,  and  any  witnesses  who  may  be  pro- 
duced by  him.^ 

A  Justice  should,  in  no  case,  receive  a  complaint  upon  the 
oath  of  persons  who  at  the  time  are  disqualified  from  being 
witnesses,  by  insanity,  drunkenness,  or  want  of  ago;  though 
as  to  infants,  if  they  understand  the  nature  and  obligations 
ot  an  oath,  they  may  be  sworn,  no  matter  how  young  ;  and 
their  credit  is  left  to  the  magistrate  to  determine.^ 

If  the  complainant  is  fourteen  years  of  age,  he  will  be  pre 


1  4  Black,  Com.  290;  1  Chit.  Cr.  L.  2  2  R.  S.  590,  §  2. 

17  34  35  76;  2R.S.590,591,  592;  3  10  John.  362;  16  Id.  143;  15  Searg 

Id'.  706,  §  1   to  5;    5  Hill,  169;  1  &  Rawle,  235;  10  Mass.  R.  225;  \i 

Hale,  580;  Barbour  Cr.  Law,  485.  John.  98. 
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sumed  to  have  sufficient  knowledge  and  discretion,  unless 
circumstances  appear  creating  suspicion.  But  if  under  that 
age,  whether  he  may  be  sworn  or  not,  is  a  matter  of  discre- 
tion. ^ 

It  is  proper  to  be  observed,  that  a  person  may  be  so  infirm 
from  old  age,  as  to  be  entitled  to  but  little  credit,  and  in 
such  a  case  the  magistrate  should  proceed  cautiously  in  act- 
ing upon  his  complaint.^ 

The  complainant,  and  indeed  all  persons,  should  avoid 
every  attempt  of  the  accused  to  compound  the  matter  com- 
plained of,  and  to  stifle  the  prosecution  against  him;  except 
where  the  practice  is  allowed  by  statute.  Agreements  of 
this  character  are  strictly  forbidden  by  the  common  law,  and 
punished  criminally.^ 

And  such  agreements  are  expressly  prohibited  in  this  State 
by  statute,  except  in  a  few  cases  particularly  specified,  when 
ofl'ences  may  be  compromised.* 

A  Justice  of  the  Peace  should  not  receive  a  complaint 
against  any  person,  who  is  in  judgment  of  law,  incapable  of 
c(iramitting  an  offence,  or  who  is  for  any  cause  whatever, 
exempted  from  punishment  for  his  acts  of  a  criminal  nature. 

It  is  a  general  rule,  that  every  person  transgressing  the 
laws  of  his  country,  is  liable  to  punishment  criminally;  and 
that  no  offender  shall  be  excused  from  suffering  this  penalty, 
unless  he  be  expressly  exempted  by  those  laws  themselves." 

In  general  the  first  duty  of  the  magistrate  on  a  complain- 
ant offering  himself,  is  to  examine  him,  and  his  witnesses,  if 
any,  on  oath,  and  determine  whether  there  is  any  probable 
cause  for  the  proceeding  in  the  matter.  And  the  same  course 
is  to  be  pursued  in  proceedings  under  the  act  respecting  fu- 
gitives from  justice." 

It  is  hardly  necessary  to  observe  that  the  magistrate  in 
this  preliminary  stage  of  the  proceedings,  should  sedulously 


1  2  T.  R.  80;  2  South.  E.  589;   Bar-    *  2  R.   S.  689,  §§    17,  18,    marginal 
hour  Cr.L.  452.  references;  Id.  §  2  marginal   refer- 

3  10  Mass.  R.  225.  ence. 

8  Eoscoe  Cr.  Ev.  310;  1  Russ.  on  Or.    6  4  Black.  Com.  20,  21 

186.  6  2  R.  S.  590.    §  2,  Sess.  Laws  1889, 

p.  823. 
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endeavor  to  inform  himself  of  the  true  nature  of  the  case. 
If  he  entertain  suspicions  of  the  integrity  of  the  persons 
sworn,  his  diligence  should  be  proportionably  increased.  In- 
stances will  arise  where  the  application  for  criminal  process 
is  made  from  motives  of  a  reprehensible  character,  in  order, 
perhaps,  to  gratify  revengeful  feelings,  or  to  procure  a  con- 
viction of  some  person  of  an  infamous  crime,  who  is  likely 
to  be  a  witness  against  the  complainant,  and  thus  to  disqual- 
ify him  from  giving  testimony.  The  examination  in  these 
and  kindred  cases,  should  be  of  the  most  searching  charac- 
ter, lest  the  public  be  subjected  to  the  expense  of  a  ground- 
less prosecution,  and  the  process  of  the  law  prostituted  to 
the  purposes  of  fraud  and  oppression. 

The  statute  does  not  require  that  there  should  be  either  a 
written  complaint  or  a  written  examination  of  the  complain- 
ant and  his  witnesses,  prior  to  the  issuing  of  the  wiarrant  for 
an  offence  committed.  We  have  seen  that  where  the  object 
of  the  prosecution  is  to  obtainsuretyof  the  peace,  to  prevent 
the  commission  of  a  crime,  it  is  necessaiy  that  the  complaint 
be  made  to  the  magistrate,  and  the  examination  of  the  com- 
plainant and  his  witnesses,  be  in  writing.  But  where  the 
complaint  is  that  a  crime  has  actually  been  committed,  it 
may  be  made  verbally  to  the  magistrate,  who  is  to  examine 
the  complainant  and  his  witnesses  on  oath,  though  such  ex- 
aminations are  not  directed  to  be  taken  down  in  writing,  and 
subscribed  by  the  persons  examined  as  in  many  other  cases.^ 

It  is  laid  down,  however,  by  several  writers,  that  it  is  the 
duty  of  the  magistrate,  independent  of  the  statute,  to  take 
all  charges,  of  whatever  kind  or  complexion  they  may  be, 
in  writing.^ 

This  practice  is  recommended  by  a  variety  of  considera- 
tions, among  which  are  the  following  : 

It  will  insure  greater  system  and  accuracy  in  the  subse- 
quent proceedings,  enabling  the  Justice,  in  case  the.  com- 
plainant or  any  of  the  witnesses  are  prosecuted  for  their 
doings  in  the  matter,  to  show  distinctly  what  they  testify 
to ;  and  further,  if  the  Justice  himself  is  prosecuted,  it  will 

1  2  R  S  590  §  2.  ^1  Chitty  Cr.  Law,  34;  Harrison.  Di- 

'       '  gest,  1378. 
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facilitate  his  defence,  by  enabling  him  to  exhibit  at  once,  an 
information  on  oath,  authorizing  the  warrant  and  giving  him 
jurisdiction.! 

The  oath  should  be  administered  to  the  prosecutor  and 
his  witnesses,  by  the  magistrate,  previous  to  the  commence- 
ment of  the  examination.  And  the  magistrate  will  fre- 
quently save  much  time  and  labor,  by  examining  the  com- 
plainant and  his  witnesses,  before  attempting  to  reduce  any 
portion  of  the  testimony  to  writing ;  for,  in  this  way,  per- 
haps, he  may  be  led  to  see  at  once  that  some  portion  of  the 
testimony  is  irrelevant,  or  that  there  is  no  ground  whatever 
for  the  complaint.^ 

In  respect  to  the  mode  of  taking  down  the  testimony,  the 
magistrate  should  pursue,  as  near  as  may  be,  the  language 
of  the  witnesses.* 

The  practice  of  taking  depositions,  however,  in  the  precise 
words  of  a  statute  creating  or  defining  the  offence,  has  been 
strongly  reprobated,  because  such  can  hardly  ever  resemble 
the  language  of  the  persons  examined.  But  information  of 
this  character  will,  notwithstanding,  protect  the  magistrate, 
where  enough  appears  to  give  him  jurisdiction,  provided  it 
be  not  shown  that  he  acted  corruptly ;  and  it  is  in  all  cases, 
sufficient  to  reduce  the  testimony  to  writing.* 

The  following  forms  may  serve  as  a  guide  to  the  Justice 
in  taking  down  a  complaint  in  writing  : 

Usually,  witnesses  are  not  produced  by  the  complainant 
at  the  time  of  his  application  for  a  warrant,  his  own  oath 
only  being  taken.  In  such  case  his  examination  may  be  re- 
duced to  writing  in  the  common  form  of  a  complaint. 

Form  of  Complaint. 
Oneida  CotmiT,  ss. 

,  of  ,  in  said  county,  being  duly  sworn,  before  ,  one 

of  the  Justices  of  the  Peace  of  said  county,  makes  oath  and  complains,  that 
on  the         day  of  instant,  at  aforesaid,  divers  goods  and  chattels 

of  him,  the  said  ,  of  the  value  of  thirty  dollars,  that  is  to  say,  one  great 

coat  of  the  value  of  twenty  dollars,  one  hat  of  the  value  of  five  dollars,  and 
one  pair  of  boots  of  the  value  of  five  dollars,  were  feloniously  taken  and  car- 

1  2  Starkie  Ev.  429;   2  Strong  E.    3  8  Id.  8. 

710;  8  East's  R.  118j  2  T.  R.  225.    *  6  Bing.  85;  2  Starkie  Ev.  426,  N.  1. 

2  Barbour  Cr.  L.  454;  4  Dow  &.  Eye, 

784. 
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ried  away,  from  the  possession  of  him,  the  said  ,  and  that  he  has  just 

cause  to  suspect  and  believe,  and  does  suspect  and  believe,  that  ,  late 

of  aforesaid,  feloniously  did  take  and  carry  away  the  same;  and  the  facts 

and  circumstances  within  his  knowledge,  upon  which  such  suspicion  and  belief 
are  founded,  are  as  follows  :  that,  &u>.,  [here  set  forth  the  circumstanjes  at- 
tending the  theft  and  the  cause  of  the  suspicion,]  and  the  said  prays 
process  against  the  said            ,  8cc.                                JAMES  JACKSON. 
Subscribed  and  sworn,        ,  18    ,  before  me.                                      * 

Justice. 

If  the  complainant  produce  witnesses,  a  general  memo- 
randum of  the  testimony  of  the  complainant  and  witnesses 
may  be  made  and  signed  by  them.^ 

Ji'orm  of  Memorandum. 

County,  ss. 

The  examination  and  testimony,  on  oath,  of  ,  touching 

the  complaint  of  the  said  ,  against  ,  for  the  alleged  offence  of  grand 

larceny  J  who  severally  testified  as  follows,  to  wit : 

The  said  says,  &c.,  [set  forth  the  material  parts  of  the  testimony  of 

each  witness  separately;  and  let  each  witness  subscribe  the  paragraph  which 
details  his  evidence.] 

Given  before  me,  and  by  me  reduced  to  writing,  and  subscribed  by  the  wit- 
nesses respectively,  at  Whitestown,  ,  18. 

Justice. 

Complaint  having  been  made,  and  the  examination  of  the 
complainant  and  his  witnesses  completed,  the  next  duty  of 
the  magistrate  is  to  determine  whether  any  further  proceed- 
ings should  be  had  in  the  matter. 

In  regard  to  prosecutions  for  crimes  committed,  the  lan- 
guage of  the  statute  is  as  follows  : 

If  it  shall  appear  from  such  examination  that  any  criminal 
offence  has  been  committed,  the  magistrate  shall  issue  a 
proper  warrant,  under  his  hand,  with  or  without  seal,  recit- 
ing the  accusation,  and  commanding  the  oflScer  to  whom  it 
shall  be  directed,  forthwith  to  take  the  person  accused  of 
having  committed  such  offence,  and  to  bring  him  before 
such  magistrate  to  be  dealt  with  according  to  law.^ 

As  to  the  amount  of  evidence  which  the  examination 
shoifld  present,  in  order  to  authorize  the  magistrate  to  grant 
his  warrant,  no  very  definite  rule  has  been  or  can  be  laid 

down. 

At  common  law,  it  seems  a  magistrate  might  issue  his 


12R.S.690,§2.  2  2  E.  S.  690,  §  8. 
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warrant  upon  a  general  oath  of  suspicion  merely.  This  was 
on  the  ground  that  the  complainant  was  a  competent  judge 
of  the  matters  upon  which  his  suspicion  rested. 

Bi]^  our  statute  is  framed  so  as  to  exclude,  in  a  great  mea- 
sure, the  abuses  to  which  such  a  practice  might  lead,  and 
undoubtedly  was  designed  to  throw  the  duty  of  judging,  iii 
this  respect,  entirely  upon  the  magistrate.  It  should  not 
regard  mere  allegations  of  suspicion,  but  the  grounds  of  the 
suspicion,  the  facts  and  circumstances,  must  be  laid  before 
him,  and  these  should  be  sufficient  to  make  it  appear  that 
a  crime  has  been  actually  committed,  and  that  there  is  prob- 
able cause  for  charging  the  individual  complained  of  there- 
with. ^ 

And  it  is  the  duty  of  the  magistrate  well  to  consider 
what  is  sworn  to,  and  not  to  grant  any  warrant  ground- 
lessly  or  maliciously,  without  such  reasonable  cause  as  might 
lead  a  discreet  and  impartial  man  to  suspect  the  party  to  be 
guilty.^ 

But  when  such  cause  is  shown,  he  ought  to  be  prompt  and 
fearless  in  the  discharge  of  his  duty.  Warrants  have  been 
refused  in  many  instances  where  they  ought  to  have  been 
issued,  because  of  some  vague  apprehension  on  the  part  of 
the  magistrate  that  he  might  render  himself  liable  to  a  pros- 
ecution in  the  event  of  its  being  ascertained  that  the  ac- 
cused was  innocent.  It  is  indeed  true  that  should  he  issue 
his  warrant  where  thgre  was  no  complaint  or  information  on 
oath  whatever,  and  no  cause  of  arrest,  he  would  be  punisha- 
ble for  it.  The  reason  is,  that  under  such  circumstances,  he 
has  no  jurisdiction  whatever.^ 

Where,  however,  the  magistrate  has  observed  the  pre- 
liminaries required  to  obtain  jurisdiction,  and  consequently 
where  he  has  a  right  to  adjudicate  upon  the  question  as  to 
the  propriety  of  issuing  a  warrant,  no  mere  error  of  opinion 
or  judgment  will  render  him  liable.  He  is  bound  to  decide 
in  such  case,  and  vmless  he  acts  corruptly,  it  would  be  against 


1 1  Chitty  Or.  L.  83;  1  Hale  P.  C.  2  1  Ohltty  Cr.  L.  84,  and  oases  cited. 
582i  2  Id.  210;  4  Black. Com.  290;.  S  2  T.  R.  226;  1  Chitty  Or.  L  84: 
2  Hawk  P.  0.  ch.  18,  §  18.  84  Barb.  Cr.  L.  455. 
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both  policy  and  justice  if  the  law  should  allow  him  to  be 
punished  because  he  did  not  decide  rightly.^ 

Where  a  magistrate,  on  complaint  of  a  violation  of  the 
statute  for  the  observance  of  Sunday,  issued  a  warrant,  had 
the  person  complained  of  arrested,,  and*  imposed  a  fine 
upon  him,  it  was  held  that  he  was  not  liable  in  an  action 
of  trespass,  although  he  might  have  misjudged  as  to  the 
facts  alleged  being  an  offence  within  the  meaning  of  the 
statute.^ 

The  complaint  here  was,  that  the  party,  on  the  first  day 
of  the  week,  called  Sunday,  circulated  a  memorial  to  the 
Legislature,  without  stating  the  purport  or  object  of  the 
paper  circulated.  So  it  was  also  held  that  the  constable 
executing  the  warrant  was  not  liable  in  trespass.* 

If  the  magistrate  determine  that  the  case  requires  further 
proceedings,  his  next  duty  is  to  issue  his  warrant  for  the  ap- 
prehension of  the  offender. 

In  respect  to  the  form  and  requisite  of  this  species  of 
warrant,  the  following  particulars  are  deserving  of  atten- 
tion : 

1.  That  it  should  show  the  county  where  it  was  made, 
either  in  the  body  of  the  warrant  or  in  the  margin.  This  is 
usually  done  by  a  statement  in  the  margin  at  the  com- 
mencement, thus,  "  Oneida  County,  ss."* 

2.  It  ought  to  set  forth  the  year  and  day  wherein  it  was 
issued,  that  in  an  action  brought  upon  an  arrest,  made  by 
virtue  of  it,  it  may  appear  to  have  been  prior  to  such  arrest.® 

3.  It  may  be  either  in  the  name  of  the  Justice  himself,  or 
in  the  name  of  the  People.^ 

4.  It  must  be  under  the  hand  of  the  Justice  or  magistrate 
who  issues  it.  This  is  expressly  required  by  statute  and  by 
the  common  law.^ 

5.  It  may  be  under  seal  or  not.     At  common  law  it  has 


1 5  John.  R.  287i  9  Id.  394;  8  Caine's,  *  2  Hawk.  P>  C.  ch.  13,  §  23. 

170;  17  John.  145;  7  Wend.  200.  6  2  Hale  P.  C.  Ill;  1  Chitty  Cr.  L. 
a  Stewart  vs.  Hawley  &  al.  21  Wend.        88,  39. 

552;  1  Brad.  &  Bing.  432;  Mills  vs.  6  19  John.  R.  279;  Barbour  C.  L.  457. 

Callet,  6  Bing.  85.  ■?  2  R.  S.  590,  §  3;  1  Hale  P.  C.  577; 
3  3  Maule  &  Selro,  411 ;  8  Wend,  462;        1  Chitty  Cr.  L.  38;  4  Black.   Com. 

11  Id.  95;  19  Id.  61,  2,    '  290. 
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been  said  a  seal  was  necessary.  But  such  does  not  seem  to  be 
the  case.  In  this  State,  by  the  express  provision  of  the  stq,t- 
ute,  the  warrant  may  either  be  with  or  without  a  seal.^ 

6.  It  should  not  be  general  to  apprehend  all  persons  sus- 
pected, but  should  direct  the  officer  to  apprehend  some  par- 
ticular individual,  otherwise  it  will  be  void.^ 

7.  The  name  of  the  person  to  be  apprehended  should  be 
accurately  stated,  if  known,  and  must  not  be  left  in  blank  to 
be  filled  up  afterwards.^ 

If  the  name  inserted  be  not  the  right  one,  or  be  fictitious 
merely,  the  arrest  cannot  be  justified,  even  though  the  per- 
son arrested  be  the  one  intended;  unless  indeed  he  is  known 
as  well  by  the  name  in  the  warrant  as  by  his  true  name.* 

But  if  the  name  of  the  party  be  unknown,  the  warrant  may 
be  issued  against  him  by  the  best  description  the  nature  of 
the  case  will  allow,  as,  "  the  body  of  a  man,  whose  name  is 
unknown,  but  whose  person  is  well  known,  and  who  is  em: 
ployed  as  the  driver  of  cattle,  wears  a  white  hat,  and  has  lost 
his  left  eye."^ 

The  warrant  must  recite  the  accusation  made  by  the  com- 
plaint.    This  is  required  by  statute.^ 

At  common  law  it  was  deemed  rather  discretionary  than 
necessary  to  set  out  the  accusation  in  the  warrant,  but  the 
practice  of  doing  so  has  been  universally  recommended.^ 

That  this  is  the' true  construction  of  the  statute,  appears, 
moreover,  I  think,  by  a  subsequent  provision  which  requires 
in  respect  to  trials  before  courts  of  special  sessions,  that  after 
the  court  is  organized,  the  charge  made  against  the  defend- 
ant as  stated  in  the  warrant  of  arrest,  shall  be  distinctly  read 
to  the  defendant  who  shall  be  required  to  plead  thereto. 

If  no  sufficient  charge  was  made,  the  defendant  could  not 
be  called  upon  to  plead  thereto. 

y  4  Black.  Com.  290;  2  R.  S.  590,    6  i  Chitty  Cr.  L.  89,  40  j  1  Hale,  P. 

§  3;  42  N.  T.  67.  C.  577. 

a  4  Black.  Com.  291;  1  Chitty  Or.  L.    6  2  R.  S.  590,  §  8. 

41,42.  7  1  Chitty   O.L.  41;   1  Hale,  580;  2 

8  Id.  39;  Fostor  312.  Id.  HI. 

*  8  East,  828;  6  Cowen,  456;  7  Id. 

332;  3  Wend.  356;  4  Id.  555;  9  Id. 

320. 
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The  language  of  the  Eevised  Statutes  is,  "  the  Justice  shall 
issue  his  warrant,  &c.,  reciting  the  accusation."  In  all  war- 
rants, therefore,  issued  for  the  apprehension  of  persons  under 
that  provision,  it  is  undoubtedly  the  only  safe  course;  and  in 
the  absence  of  authority  we  venture  the  opinion,  that  it  is 
indispensable  to  the  validity  of  the  warrant,  that  it  should 
contain  a  recital  of  the  accusation,  or  something  equivalent 
to  it.  Not  that  the  evidence  given  on  the  examination  need 
be  stated  at  length;  but  enough  should  appear  on  the  face 
of  it  to  inform  the  accused  of  the  specific  oficnce  with  which 
he  stands  charged,  and  the  place  where  it  was  committed, 
so  that  he  may  know  what  preparations  to  make  in  order  to 
meet  it. 

I'orm  of  Warrant. 
County,  ss  : 
To  any  Constable  of  said  county — Greeting  : 

Whereas,  complaint  has  been  this  day  made  before  me,  the  undernamed  Jus- 
tice of  the  Peace  of  ,  in  said  county,  by  ,  that,  &o.,  [here  set  forth 
the  accusation,]  and  I  have  examined  the  said  ,  [if  other  witnesses  have 
been  examined,  add  their  name,]  on  oath  touching  said  offence  and  accusa- 
tion ;  and  it  appearing  to  me  from  such  examination,  that  such  criminal  offence 
has  been  committed.  Tou  are,  therefore  hereby  commanded  in  the  name  of 
the  People  of  the  State  of  New  York,  forthwith  to  take  the  said  ,  and  him 
bring  before  me,  at  my  ofSce  in  aforesaid,  to  be  dealt  with  according  to 
law     Given  under  my  hand  at                .        18   .  Justice. 

The  warrant  of  a  magistrate  is  not  returnable  at  any  par- 
ticular time;  and  it  continues  in  force  until  it  is  fully  execu- 
ted and  obeyed.  It  does  not  state  any  precise  time  when 
the  party  is  to  be  brought  before  the  magistrate  for  exami- 
nation. This  is  never  done  in  any  warrant  whatever.  Nor 
is  it  possible  to  do  it  without  manifest  injury  to  the  party ; 
for  if  a  distant  or  any  period  should  be  limited,  he  must  re- 
main in  custody  during  all  the  time  between  the  issuing  of 
the  warrant  and  the  day  limited  for  its  return  ;  whereas  he 
is  entitled  to  be  discharged  the  first  day,  if  he  is  innocent. 
The  law  has  fixed  a  time;  for,  by  statute,  the  warrant  must 
be  made  returnable  forthwith.  The  officer  is  therefore  bound 
to  carry  the  party  accused  before  the  magistrate  immediate- 
ly; and  if  he  delay  so  to  do,  it  is  contrary  to  the  duties  of 

his  office.  •   •   J- 

"  The  warrant  must  command  the  officer  to  whom  it  is  di 
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rected,  to  bring  the  accused  before  the  magistrate  who  issued 
it,  to  be  dealt  with  according  to  law."  If  the  warrant  be  to 
obtain  sureties  of  the  peace,  the  command  must  be  to  bring 
the  party  before  the  magistrate  who  issued  it,  omitting  the 
words,  "  to  be  dealt  with  according  to  law."  At  common 
law,  the  warrant  might  be  general,  to  bring  the  party  before 
any  Justice  who  granted  it.  If  it  were  general,  the  election 
of  the  magistrate  before  whom  the  accused  should  be  taken, 
lay  with  the  arresting  officer  exclusively. 

"  "Warrant  made  void  by  alteration  or  insertions."  The 
warrant  must  not  be  left  in  blank,  to  be  afterwards  filled  up 
by  the  officer  or  party.  And  if  the  name  of  the  party  or  of 
the  officer  be  inserted  without  authority,  after  the  issuing 
of  the  warrant,  the  arrest  will  be  illegal,  and  the  person^  is- 
suing it  will  not  be  protected  in  proceeding  under  it.  But 
it  may  be  filled  by  the  Justice  himself,  after  he  has  signed 
it,  before  he  delivers  it  over  to  the  officer. 

"Indorsing  or  backing  warrants."  "Warrants  issued  by 
either  of  the  officers  who  are  authorized  by  statute,  to  issue 
warrants  of  arrest,  may  be  executed  in  any  part  of  the  State; 
except  such  as  are  issued  by  an  assistant  Justice,  in  New 
York,  or  by  an  Aldei-man  or  Justice  of  the  Peace.  "Warrants 
issued  by  any  such  assistant  Justice,  Alderman  or  Justice 
cannot  be  executed  out  of  the  county  within  which  they  are 
officers,  unless  indorsed  in  the  following  manner : 

If  a  person  against  whom  any  warrant  granted  by  any  Al- 
derman or  Justice  shall  be  issued,  shall  escape,  or  be  in  any 
other  county,  out  of  the  jurisdiction  of  such  Alderman  or 
Justice,  it  is  the  duty  of  any  Justice  of  the  Peace  or  other 
magistrate  named  in  the  first  section  of  the  said  second  title, 
within  the  county  where  such  offender  shall  be,  or  shall  be 
suspected  to  be,  upon  proof  of  the  handwriting  of  the  mag- 
istrate issuing  a  warrant,  to  indorse  his  name  on  the  same  ; 
and  thereupon  the  person  bringing  the  warrant,  or  any  other 
officer  to  whom  it  may  have  been  directed,  may  arrest  the 
offender  in  the  county  where  the  warrant  was  indorsed.  (2 
R.  S.  591,  §  5. 

The  statute  requires  that  the  magistrate,  in  backing  a  war- 
rant, shall  merely  indorse  his  name  on  the  same.     Within 
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the  strict  letter  of  the  statute,  therefore,  it  does  not  seem 
necessary  that  the  Justice  should  write  any  thing  upon  the 
warrant  except  his  name — not  even  his  addition  of  Justice 
of  the  Peace.  Upon  principle,  however,  and  in  analogy  to 
the  formalities  required  in  issuing  original  process,  an  in- 
dorsement of  this  nature,  which  is  to  give  the  process  new 
vitality,  ought  to  show  upon  its  face  that  it  was  made  by  a 
person  having  authority  to  make  it,  in  order  to  justify  the 
officer  in  executing  it.  And  for  the  same  reason,  as  well  as 
for  the  sake  of  convenience,  and  to  avoid  mistakes,  it  would 
doubtless  be  advisable  for  the  Justice  to  write  a  short  in- 
dorsement upon  the  warrant,  reciting  that  proof  had  been 
made  to  him,  on  oath,  that  the  name  of  the  Justice  subscribed 
to  the  warrant  is  the  handwriting  of  the  person  issuing  the 
same;  and  authorizing  the  proper  officers  to  execute  such 
warrant  within  his  county.^ 

No  magistrate  is  liable  to  any  indictment,  or  action,  for 
having  indorsed  any  warrant  pursuant  to  the  above  provi- 
sions of  the  statute,  although  it  should  afterwards  appear 
that  such  warrant  was  illegally  or  improperly  issued. 

Fm-m  of  Indorsement  on  back  of  Warrant. 

County,  ss  : 
TTpon  proof  of  the  handwriting  of  the  within  named  ,  I  do  hereby 

authorize  ,  who  brings  me  this  warrant,  or  any  other  officer  to  whom  it 

is  directed,  to  execute  the  same  within  the  county  of  .    Dated 

18    ,  Justice. 

Of  Showing  Warrants. 
It  is  laid  down  that  constables  and  other  officers,  if  they 
be  sworn  and  commonly  known  to  be  officers,  and  act  within 
their  own  precincts,  need  not  show  their  warrant  to  the  party 
whom  they  come  to  apprehend,  notwithstanding  he  demand 
a  sight  of  it;  but  that  officers,  and  all  other  persons  making 
an  arrest,  ought  to  acquaint  the  party  whom  they  apprehend, 
what  he  is  arrested  for.  And  private  persons  to  whom  a 
warrant  may  be  directed,  and  even  officers,  if  they  be  not 
commonly  known,  or  if  they  act  out  of  their  own  precinct, 
ought  to  show  their  warrant,  if  demanded.     (1  Chit.   Cr. 

Law,  50,  1;  2  Hale's  P.  C  116.)      

I  Barbour  Magistrate  Cr.  Law,  528. 
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In  8  Term  Eep.  188,  it  is  said  by  the  court,  that  the  doc- 
trine, that  a  known  officer  is  not  obliged  to  show  his  warrant 
when  demanded,  is  considered  as  dangerous,  because  it  may 
affect  the  party  criminally  in  case  of  resistance;  and  if  hom- 
icide ensue,  the  legality  of  the  warrant  enters  materially 
into  the  merits  of  the  question;  and  that  it  was,  therefore, 
very  important  that  in  all  cases  when  an  arrest  is  made  by 
virtue  of  a  warrant,  that  the  warrant  should,  at  least,  if  de- 
manded, be  produced,  to  leave  a  delinquent  no  excuse  for 
resistance. 

Of  breaking  open  Doors. 

In  the  first  place,  it  may  be  proper  to  observe,  that,  in 
general,  a  man's  house  is  regarded  as  his  castle,  which  is  only 
to  be  violated  when  absolute  necessity  compels  the  disregard 
of  private  rights,  in  order  to  secure  a  public  benefit.  (3 
Black.  Com.  288.) 

In  no  case  can  the  breaking  of  a  door  be  justified  to  make 
an  arrest,  unless  the  officer  or  other  person  first  signify  to 
those  in  the  house,  the  cause  of  his  coming,  and  request 
them  to  give  him  admittance.  (1  Burns'  Justice,  106  ;  2 
Hawk.  86.) 

When  it  is  certain  that  a  treason  or  felony  has  been  com- 
mitted or  a  dangerous  wound  given,  and  the  offender  being 
pursued,  takes  refuge  in  his  own  house,  either  a  constable 
or  a  private  individual,  without  distiction,  may,  without  any 
warrant,  break  open  his  doors,  after  proper  demand  for  ad- 
mittance.    (4  Black.  Com.  292.) 

And  when  an  affray  is  made  in  a  house,  in  the  view  or 
hearing  of  a  constable,  he  may  break  open  the  outer  door  in 
order  to  suppress  it.  (2  Hale,  95.)  So,  in  some  extreme 
cases,  it  has  been  holden  lawful  even  for  a  private  individual, 
to  break  and  enter  the  house  of  another,  in  order  to  prevent 
him  from  murdering  another,  who  calls  out  for  assistance. 
(2  B.  &  C.  260.) 

A  constable  or  other  officer  may  break  open  doors,  upon 
the  positive  information  of  another,  who  was  actually  a  wit- 
ness to  a  felony  ;  and  one  material  distinction  between  the 
power  of  officers  and  private  individuals,  is,  that  the  latter 
can  only  act  on  their  own  knowledge,  while  the  former  may 


Aeeest  and  Examination  of  Offenders.        811 

proceed  on  the  information  of  others.  It  may  be  taken  as 
settled,  that  a  private  person  may  break  doors  after  a  proper 
demand  and  notice,  when  he  is  certain  a  felony  has  been 
committed,  and  that  the  felon  is  in  the  house,  and  that  a 
constable  may  do  the  same,  upon  the  information  of  the  party 
in  whom  the  knowledge  or  reasonable  suspicion  exists.  (1 
Chit.  Cr.  L.  52,  53.) 

The  breaking  of  an  outer  door  is,  in  general,  so  violent, 
obnoxious  and  dangerous  a  proceeding,  that  it  should  be 
adopted  only  in  extreme  cases,  where  an  immediate  arrest  is 
requisite.     (1  Chit.  Cr.  L.  54.) 

Doors  may  be  broken  open,  if  the  offender  cannot  other- 
wise be  taken,  under  a  warrant  for  treason,  felony,  suspicion 
of  felony,  or  actual  breach  of  the  peace.  (2  Hale,  117  ;  1 
East.  P.  C.  322  ;  Fost.  320.) 

In  these  cases,  a  warrant  is  a  complete  justification  to  the 
person  to  whom  it  is  directed,  acting  bona  fide  under  it, 
even  though  the  party  accused  should  prove  his  innocence. 
We  have  thus  seen,  that  on  a  warrant  for  treason,  felony,  or 
actual  breach  of  the  peace,  the  doors  of  the  party  accused 
may  be  broken  open,  if  admittance  cannot  be  otherwise  ob- 
tained ;  but  there  seems  no  well  founded  authority  for  ex- 
tending this  right  to  misdemeanors  unaccompanied  by  vio- 
lence.    (1  Chit.  Cr.  L.  56.) 

The  above  rules  as  to  breaking  doors  are  confined  to  out- 
ward doors  and  windows  only,  such  as  are  intended  for  the 
security  of  the  house,  against  persons  from  without,  endea- 
voring to  break  in.  For  if  the  officer  or  other  person  find 
the  -outward  door  open,  or  it  be  opened  to  him  from  within, 
and  he  enter  that  way,  he  may  break  open  any  inward  door, 
after  proper  demand  and  refusal,  if  necessary  to  execute  the 
process.     (1  East.  P.  C.  323.) 

Afain,  this  privilege  of  a  man's  house,  extends  only  to 
those  cases  where  the  occupier  or  any  of  his  family  who 
have  their  domicile  or  ordinary  residence  there,  are  the  ob- 
jects of  the  arrest ;  for  if  a  stranger,  whose  ordinary  resi- 
dence is  elsewhere,  upon  pursuit  take  refuge  in  the  house  of 
another,  such  house  is  no  castle  of  his,  and  may  be  broken 
open  after  the  usual  demand,  for  it  may  be  even  so  upon  civil 
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process.  But  then  it  is  said,  it  is  at  the  peril  of  the  officer, 
that  the  party  against  whom  he  has  a  warrant  be  there  ;  for 
otherwise,  he  will  be  a  trespasser.  (1  East.  P.  C.  323  ;  2 
Hale,  117 ;  1  Chit.  Cr.  L.  57.) 

It  is  necessary  to  observe  that  all  the  privileges  attendant 
on  private  dwellings,  relate  to  arrests  before  indictment 
found,  and  there  is  no  question  whatever,  that  after  indict- 
ment found,  a  criminal  of  any  degree  may  be  arrested  in  any 
place,  and  no  house  is  a  sanctuary  to  him.  On  a  warrant 
from  a  Justice  of  the  Peace  to  compel  a  person  to  find  sure- 
ties for  the  peace,  or  for  his  good  behavior,  doors  may  be 
broken  if  necessary.     (1  Chit.  Cr.  L.  58.) 

Upon  search  warrants  regularly  granted,  the  officer  in  the 
execution  of  such  warrant,  if  the  door  be  shut,  may,  after  a 
demand  and  refusal  to  open  it,  break  open  the  outer  or  other 
door  of  the  house,  directed  by  the  warrant  to  be  searched, 
and  whether  the  property  is  found  or  not,  the  officer  will  be 
excused.     (2.Hale,  151 ;   10  John.  R.  263.) 

Of  the  Heturn  of  a  Warrant. 

When  the  officer  has  made  the  arrest,  he  is  as  soon  as  pos- 
sible to  bring  the  party  to  the  Justice,  according  to  the  di- 
rection of  the  warrant,  and  if  he  be  guilty  of  unnecessary 
delay,  it  is  a  breach  of  duty.  But  if  the  time  be  unseason- 
able, as  in  or  near  the  night,  whereby  he  cannot  attend  the 
Justice,  or  if  there  be  danger  of  a  present  rescue,  or  the  party 
be  ill,  and  unable  at  present  to  be  brought,  he  may,  as  the 
case  shall  require,  secure  him  in  a  house  or  otherwise,  till 
the  next  day,  or  until  it  may  be  reasonable  to  bring  him.  (2 
Hal^,  119,  120,  95,  96.) 

Persons  arrested  under  any  warrant  issued  for  any  offence, 
shall,  where  no  provision  is  otherwise  made,  be  brought  be- 
fore the  magistrate  who  issued  the  warrant ;  or  if  he  be  absent, 
or  his  office  be  vacant,  before  the  nearest  magistrate  in  the 
same  county ;  and  the  warrant,  by  virtue  of  which  the  arrest 
shall  have  been  made,  with  a  proper  return  indorsed  thereon, 
and  signed  by  the  officer  or  person  making  the  arrest,  shall 
be  delivered  to  such  magistrate.     (2  R.  S.  593,  \  12.) 

The  only  provision  for  bringing  a  person  arrested  on  a 
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warrant,  before  any  other  magistrate  than  the  one  who  issued 
the  warrant,  is  where  the  arrest  is  made  in  another  county, 
on  an  indorsed  warrant,  in  which  case,  as  we  have  already 
seen,  if  the  offence  be  not  punishable  with  death  or  by  im- 
prisonment in  a  state  prison,  the  party  may  be  brought  be- 
fore a  magistrate  in  the  county  in  which  the  arrest  is  made, 
for  the  purpose  of  giving  bail. 

Of  Beststance  to  Process,  Escape,  Rescue  and  Retaking. 

If  the  warrant  be  legal  and  duly  executed,  resistence  and 
interference  are  illegal,  and  subject  the  parties  to  an  indict- 
ment or  attachment.  » 

If  an  officer  is  resisted  in  the  lawful  execution  of  process, 
it  is  not  only  his  right,  but  his  duty,  to  arrest  all  persons, 
with  their  abettors,  who  thus  oppose  him.  And  as  Sir 
Matthew  Hale  has  observed,  (2  Hale's  P.  C.  85,)  these  minis- 
ters of  public  justice  should  have  the  greatest  protection 
and  encouragement  in  the  due  execution  of  their  office.  (10 
Johns.  Kep.  87,  by  Kent,  C.  J.) 

It  is  clearly  agreed  by  all  the  books,  that  an  officer,  mak- 
ing a  fresh  pursuit  after  a  prisoner  who  has  been  arrested 
and  has  escaped,  may  retake  him  at  any  time,  whether  he 
find  him  in  the  same  or  a  different  county.  When  the  party 
who  has  escaped  takes  shelter  in  a  house,  the  officer,  if  de- 
nied entrance,  may  legally  break  open  the  outer  door  in 
order  to  retake  him.     (1  Chit.  Cr.  Law,  61.) 

A  rescue  is  the  forcibly  and  knowingly  freeing  another 
from  arrest  or  imprisonment.  (4  Black.  Com,  131.)  It  is 
necessary  that  the  rescuer  should  have  knowledge  that  the 
person  whom  he  sets  at  liberty  has  been  apprehended  for  a 
criminal  offence,  if  he  be  in  the  custody  of  a  private  person ; 
but  if  he  be  under  the  care  of  an  officer,  then  he  must  take 
notice  of  it  at  his  peril.     (1  Hale's  P.  C.  606.) 

The  mere  prevention  of  the  arrest  of  a  person  for  a  crimi- 
nal offence  is  a  misdemeanor  ;  but  the  forcibly  rescuing  any 
prisoner  held  in  legal  custody  upon  any  criminal  charge,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  years.     (2  E.  S.  684,  §  14.) 

Where  the  offender  has  escaped,  or  is  rescued,  the  magis- 
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trate  may  grant  a  fresh  warrant  to  all  officers  within  his  dis- 
trict, reciting  the  former  proceeding  and  the  escape  or  rescue, 
and  directing  the  apprehension  of  the  offender.  (1  Chit.  Cr. 
Law,  62.) 

The  person  accused,  when'  arrested,  must  be  taken  before 
the  Justice  who  issued  the  warrant ;  or,  if  he  be  absent,  or 
his  office  be  vacant,  before  the  nearest  magistrate  of  the 
same  county.  The  officer  making  the  arrest  must  indorse 
and  sign  a  proper  return  on  the  warrant  and  deliver  it  to  the 
Justice. 

The  dvty  of  the  Magistrate. — In  general,  the  first  duty 
of  the  magistrate,  on  a  complainant  ofiering  himself,  is  to 
examine  him,  and  his  witnesses,  if  any,  on  oath  ;  and  deter- 
mine whether  there  is  a  probable  cause  for  proceeding  in  the 
matter.  And  the  same  course  is  to  be  pursued  in  proceed- 
ings under  the  act  respecting  fugitives  from  justice.  (See 
Laws  of  1839,  p.  323 ;  2  R.  S.  590,  §  2.) 

It  is  hardly  necessary  to  observe  that  the  magistrate,  in 
this  preliminary  stage  of  the  proceedings,  should  seduously 
endeavor  to  inform  himself  of  the  true  nature  of  the  case. 
If  he  entertains  suspicions  of  the  integrity  of  the  pei'sons 
sworn,  his  diligence  should  be  proportionably  increased. 
Instances  will  arise  where  the  application  for  criminal  pro- 
cess is  made  from  motives  of  a  reprehensible  character  ;  in 
order,  perhaps,  to  gratify  revengeful  feelings,  or  to  procure 
the  conviction  of  some  person  of  an  infamous  crime,  who  is 
likely  to  be  a  witness  against  the  complainant,  and  thus  to 
disqualify  him  from  giving  testimony.  The  examination,  in 
these  and  kindred  cases,  should  be  of  the  most  searching 
character,  lest  the  public  be  subjected  to  the  expense  of  a 
groundless  prosecution,  and  the  process  of  the  law  be  pros- 
tituted to  the  purposes  of  fraud  and  oppression. 

The  oath  should  be  administered  to  the  prosecutor  and 
his  witnesses,  by  the  magistrate,  previous  to  the  commence- 
ment of  the  examination.  This  is  required  in  order  that  the 
witness  shall  be  under  the  solemn  obligation  of  an  oath  while 
he  is  giving  his  evidence.  Otherwise  he  may  inadvertently, 
or  perhaps  wilfully,  state  some  particulars  erroneously  in 
the  first  instance,  which,  when  afterwards  put  to  test  of  an 
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oath,  a  sense  of  shame  may  prevent  him  from  retracting. 
Ihe  parties  should  also  be  sworn  or  affirmed  to  tell  the  whole 
truth ;  as  it  is  obvious  that  a  witness  may  answer  every 
question  correctly,  which  may  have  been  put  to  him,  and 
very  properly  swear  to  the  truth  of  the  statement  so  taken 
down,  as  far  as  it  goes,  and  yet  such  evidence  may  not  con- 
tain the  whole  truth,  and  the  most  important  part  of  the 
transaction  may  thus  remain  unknown. 

The  magistrate  will  ti-equently  save  much  time  and  labor, 
by  examining  the  complainant  and  his  witnesses  before  at- 
tempting to  reduce  any  portion  of  the  testimony  to  writing; 
for  in  this  way,  perhaps,  he  may  be  led  to  see  at  once  that 
some  portion  of  the  testimony  is  irrelevant,  or  that  there  is 
no  ground  whatever  for  the  complaint. 

In  respect  to  the  mode  of  taking  down  the  testimony,  the 
magistrate  should  pursue,  as  near  as  may  be,  the  language 
of  the  witnesses.  The  practice  of  taking  depositions,  how- 
ever, in  the  precise  words  of  a  statute  creating  or  defining 
the  offence,  has  been  strongly  reprobated,  because  such  can 
hardly  ever  resemble  the  language  of  the  persons  examined. 
But  informations  of  this  character  will,  notwithstanding,  pro- 
tect the  magistrate,  where  enough  appears  to  give  him  juris- 
diction, provided  it  be  not  shown  that  he  acted  corruptly. 
And  it  is,  in  all  cases,  sufficient  to  reduce  the  substance  of 
the  testimony  to  writing.^ 

Form  of  a  Memorandum  of  Testimwiy. 

County,  ss  : 
The  evidence  given  on  oath,  and  in  the  presence  of  '    .  by  the  several 

witnesses  hereinafter  named,  before  ,  Justice  of  the  Peace,  and  by  said 

Tustice  [or,  by  direction  of  said  Justice,]  reduced  to  writing,  and  signed  by 
said  witnesses  respectively,  at  ,  in  said  county,  this  day  of  , 

18    ,  touching  the  complaint  and  accusation  against  the  said  ,  for  the 

criminal  offence  of  grand  larceny,  on  the  part  of  the  prosecution,  that  is  to 
«ay  : 

testifies,  &c. 
testifies,  &c. 
[Detail  the  material  parts  of  the  testimony  of  each  witness,  and  let  each 
witness  sign  the  paragraph  containing  his  evidence.] 
Taken  and  subscribed,  at  the  time  and  place  above  mentioned,  before  me, 

Justice. 

1  Barbour  Magistrate,  Cr.  Law,  622;  8  Hill,  289. 
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There  is  no  law  requiring  these  examinations  to  be  public. 
The  witnesses  must  be  examined  in  the  presence  of  the  pris- 
oner, and  he  has  a  right  to  have  the  assistance  of  counsel; 
but  whenever  the  magistrate  thinks  it  expedient  he  may- 
doubtless  exclude  spectators  from  the  room.  For  in  con- 
ducting these  examinations  he  acts  ministerially,  and  not 
judicially.  It  may  sometimes  be  necessary,  in  order  to  pre- 
vent the  imprudent  disclosure  of  evidence,  or  for  other  rea- 
sons,- to  conduct  the  proceedings  in  private;  as  in  the  instance 
of  offences  committed  by  numbers  in  conjunction,  when  it  is 
expedient  to  examine  each  separately,  it  may  be  equally  ex- 
pedient that  no  one  of  the  confederates  shall  be  informed  of 
what  has  been  disclosed  during  the  examination  of  any  oth- 
er, which  object  might  be  frustrated  if  a  stranger  had  a 
right  to  be  present,  who  might  convey  to  the  rest  informa- 
tion of  what  passed. 

If  the  original  complaint  and  evidence  taken  before  the 
warrant  was  issued,  contain  a  complete  case,  it  is  the  prac- 
tice, in  England,  for  the  magistrate,  after  reswearing  the 
accuser  and  witnesses,  to  read  over  their  former  depositions 
in  their  presence  and  that  of  the  prisoner,  and  then  to  state 
to  the  latter  that  he  is  at  liberty  to  ask  the  prosecutor  and 
witnesses  any  questions  respecting  the  charge  against  him  ; 
and  if  he  declines  so  doing,  the  examinations  are  not  again 
gone  over,  but  a  fresh  jurat  is  made  to  them;  and  this  even 
before  a  fresh  magistrate.  The  papers  are  then  to  be  signed 
by  the  parties  deposing,  and  by  the  Justice  by  whom  they 
are  taken.  ^ 

A  fresh  jurat  is  necessary,  though  nothing  additional  be 
elicited  from  the  witnesses,  by  the  prisoner's  questions,  or 
though  the  prisoner  declines  to  examine  them,  in  order  that 
the  additional  averments  of  the  identity  of  the  prisoner,  and 
that  the  complaint  has  been  sworn  to  in  his  presence  and 
hearing,  shall  be  prefixed  or  subjoined. 

The  complainant  and  his  witnesses  are  to  be  sworn  or  re 
sworn,  and  their  evidence  given  in  the  presence  of  the  accused, 
in  order  that  he  may  have  the  advantage  of  cross-examining 
them,  and  of  testing  their  credit  or  contradicting  their  testi- 

1  Barbour  Cr.  Law,  566. 
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mony.  And  if  any  part  of  the  deposition  has  been  taken  in 
the  absence  of  the  prisoner,  it  will  not  be  sufficient  merely 
to  read  over  such  part  in  the  presence  of  the  prisoner  and  the 
witnesses;  but  it  is  also  necessary  that  the  witness  shall  be 
resworn  to  the  truth  of  that  part  of  his  statement,  in  the 
prisoner's  presence,  and  an  opportunity  given  to  the  latter 
of  cross-examining  him  upon  oath;  otherwise  such  deposition 
will  not  afterwards  be  admissible  in  evidence. 


Examination  of  Prisoner  and  his  Witnesses. 

The  magistrate  having  completed  the  examination  of  the 
complainant  and  his  witnesses,  must  then  proceed  to  ex- 
amine the  prisoner  in  relation  to  the  offence  charged.  But 
such  examination  must  not  be  upon  oath.  And  before  it  is 
commenced,  the  prisoner  should  be  informed  of  the  charge 
made  against  him,  and  is  to  be  allowed  a  reasonable  time  to 
send  for  and  advise  with  counsel.  ^-If  the  magistrate  refuses 
this,  when  requested,  the  deposition  will  not  be  evidence 
against  the  prisoner.  If  desired  by  the  prisoner,  his  counsel 
may  be  present  during  the  examination  of  the  complainant 
and  the  witnesses  on  the  part  of  the  prosecution,  and  during 
the  examination  of  the  accused  himself.  Where  the  offence 
with  which  the  prisoner  is  charged,  amounts  to  no  more 
than  a  misdemeanor,  however,  the  magistrate  is  not  bound 
to  take  the  examination  of  such  prisoner,  except,  where  the 
magistrate  shall  deem  it  material  so  to  do,  or  where  such 
examination  shall  be  required  by  the  prisoner. 

The  statute  further  directs  that,  at  the  commencement  of 
the  examination,  the  prisoner  shall  be  informed  by  the  magis- 
trate that  he  is  at  liberty  to  refuse  to  answer  any  question 
that  rhay  be  put  to  him.  From  this  section  it  will  be  seen 
that,  as  respects  the  examination  of  the  prisoner,  the  opera- 
tion of  the  statute  depends  entirely  upon  his  will  and  con- 
sent ;  for  although  it  authorizes  an  examination,  it  is  not 
compulsory  on  the  prisoner ;  and  there  is  no  mode  of  ex- 
torting a  confession,  or  otherwise  obtaining  any  statement 
from  him  which  is  not  perfectly  voluntary.  This  indeed 
would  be  contrary  to  the  spirit  of  the  bill  of  rights,  which 
Yv 
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declares  that  "  no  person  can  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself." 

A  prisoner  should  be  allowed  to  speak  freely  and  volun- 
tarily, but  should  not  be  pressed  to  answer,  or  examined  or 
questioned  like  a  common  witness.  An  examination  so  ob- 
tained, was  rejected  as  inadmissible,  though  nothing  like  a 
threat  or  promise  was  used.  If  the  magistrate  examine  the 
prisoner  rather  as  a  witness  than  a  charged  offender,  the  evi- 
dence given  by  him,  although  no  threat  or  inducement  was 
held  out  to  him,  cannot  be  read  against  him.  If  the  exami- 
nation of  the  accused,  purports  to  have  been  taken  on  oath, 
evidence  upon  the  trial  of  the  prisoner  for  felony  is  not  ad- 
missible to  show  that  in  fact  the  examination  was  not  on  oath. 
In  fact,  this  examination  has  been  considered  rather  as  a 
privilege  in  favor  of  the  party  accused,  afforded  by  law  for 
the  benefit  of  an  innocent  man,  who  may,  by  this  opportu- 
nity, have  it  in  his  power  to  clear  himself  from  suspicion. 
And  it  being  for  the  benefit  of  the  accused,  he  has  a  right 
to  insist  upon  an  examination  taking  place  before  he  can  be 
compelled  to  enter  into  a  recognizance.  If  the  prisoner 
submit  to  answer  and  answers  falsely,  the  prosecutor  may 
disprove  it,  and  it  will  be  taken  strongly  against  the  pris- 
oner. 

In  case  the  prisoner  thinks  proper  to  answer  the  interroga- 
tories of  the  magistrate,  his  answers  are  to  be  reduced  to 
writing  by  the  magistrate,  or  under  his  direction.  They  are 
then  to  be  read  to  the  prisoner,  who  may  correct  or  add  to 
them ;  and  when  made  conformable  to  what  he  declares  is 
the  truth,  shall  be  certified  and  signed  by  the  magistrate. 

As  has  been  well  said,  the  foregoing  examination  of  the 
person  arrested  was  designed  for  his  benefit,  that  he  might 
have  an  opportunity  to  explain  away  any  suspicious  circum- 
stances alleged  against  him  ;  but  now,  by  an  act  of  the 
Legislature,  cited  on  another  page  of  this  work,  he  is  per- 
mitted to  be  a  witness  for  himself,  and  give  evidence  in  his 
own  behalf,  as  well  upon  the  ^Examination  as  upon  the  trial. 
It  seems  to  me  it  entirely  supercedes  the  necessiiy  of  any 
other  or  different  examination  than  as  a  witness,  when  he 
or  his  counsel  deems  it  proper  to  be  examined.     It  will  be 
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perceived  by  the  terms  of  the  act  the  prosecution  cannot 
3ompel  him  to  testify,  i 

After  the  examination  of  the  prisoner  is  completed,  his 
witnesses,  if  he  have  any,  shall  be  sworn  and  examined ; 
and  he  may  have  the  assistance  of  counsel  in  such  examina- 
tion. 

The  manner  in  which  the  witnesses  are  to  be  examined,  is 
also  pointed  out  by  the  statute.  The  witnesses  produced  on 
the  part  either  of  the  prisoner  or  of  the  prosecution,  shall  not 
be  present  at  the  examination  of  the  prisoner  ;  and  while  any 
witness  is  under  examination,  the  magistrate  may  exclude 
from  the  place  in  which  such  examination  is  had,  all  wit- 
nesses who  have  not  been  examined ;  and  may  cause  the 
witnesses  to  be  kept  separate,  and  prevented  from  conversing 
with  each  other,  until  they  shall  have  been  examined.  A 
similar  rule  prevails  at  common  law,  and  it  is  one  of  a  very 
salutary  character.  By  keeping  the  witnesses  separate,  both 
during  their  examination  and  afterwards,  a  conspiracy  to 
overwhelm  a  prisoner  will  probably  be  detected,  and  undue 
motives  to  favor  him,  from  interest  or  pity,  will  be  prevented 
from  obstructing  the  progress  of  justice. 

The  evidence  given  by  the  several  witnesses  examined, 
must  be  reduced  to  writing  by  the  magistrate,  or  under  his 
direction,  and  signed  by  the  witnesses  respectively.^ 

Form  of  Examination. 

County,  88  : 

The  voluntary  examination,  made  without  oath,  of  ,  who  is  charged, 

upon  the  complaint  of  ,  with  having  feloniously  taken  and  carried  away 

out  of  the  possession  of  ,  at        ,  in  said  county,  divers  goods  and  chat- 

tels of  said  ,  of  the  value  of  thirty  dollars,  that  is  to  say,  [here  describe 

the  articles  and  their  value.] 

The  said  answers  to  the  several  interrogatories  put  to  him  as  follows: 

that  [here  note  down  carefully  and  impartially  all  material  statements  made 
by  the  accused,  as  well  in  his  favor  as  against  him.] 

I  certify  that  the  foregoing  are  the  answers  of  the  above  named  to  the 

interrogatories  put  to  him,  touching  the  accusation  aforesaid,  and  which  were 
reduced  to  writing  by  me,  [or  "under  my  direction."]  The  said  answers 
were  read  to  him,  and  corrected  and  added  to  as  he  directed;  and,  as  above 
written,  were  declared  by  him  to  be  conformable  to  the  truth. 

Witness  my  hand  at  ,  18     .  Justice. 

I  Barb.  Cr.  L.  561;   2  Hill,  289;  2    2  Sess.  Laws,  1869,  chap.  678. 
R.  S.  592. 
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In  committing  the  testimony  to  writing,  the  foregoing 
form  of  a  memorandum  of  testimony  may  be  adopted,  by 
substituting  for  the  words  "  on  the  part  of  the  prosecution," 
the  words  "  on  the  part  of  the  accused."  Or,  to  save  writ- 
ing, one  general  memorandum  may  be  made  of  the  testimony 
of  the  witnesses,  both  on  the  part  of  the  prosecution  is  re- 
duced to  writing,  as  in  the  foregoing  form  thereof,  add  the 
words  "on  the  part  of  the  accused,"  and  then  subjoin  the 
testimony  of  the  witnesses  for  the  prisoner. 

If,  upon  the  examination  of  the  whole  matter,  it  appears 
to  the  magistrate  either  that  no  oflFence  has  been  committed 
by  any  person,  or  that  there  is  no  probable  cause  for  charg- 
ing the  prisoner  therewith,  he  must  "discharge  him. 

It  appears  formerly  to  have  been  held,  and  upon  high  au- 
thority, that  if  there  were  an  express  charge  of  felony,  on 
oath,  against  the  prisoner,  the  magistrate  had  no  discretion 
to  discharge,  but  must  bail  or  commit  him.  But  this  posi- 
tion has  been  controverted  by  all  recent  authorities,  and  can- 
not be  considered  as  the  law  at  the  present  day.  For  it  has 
been  well  observed,  that  according  to  this  doctrine,  the  lib- 
erty and  character  of  every  man  in  the  country  would  be 
placed  at  the  mercy,  not  of  the  magistrate,  (for  he  is  assumed 
to  have  no  discretion,)  but  at  the  mercy  of  any  corrupt  and 
infamous  individual,  who  might  think  proper  to  make  a  pos- 
itive oath  that  a  felony  had  been  committed  by  the  person 
whom  he  accused — a  doctrine  too  monstrous  to  be  stated  as 
law.  And  a  learned  judge,  in  one  case,  observing  upon  it, 
said,  "  I  differ  from  those  authorities  which  say,  that  the 
magistrate  has  no  discretion,  and  that  he  is  not  to  judge  of 
the  probability  of  the  case,  and  of  the  credit  of  the  witnesses 
who  are  brought  before  him  to  sustain  a  charge  .of  felony.  I 
think  the  magistrate  has  a  right  to  exercise  his  own  discre- 
tion in  such  cases,  and  that  he  is  bound  to  do  it,  and  he 
ought  not,  as  it  seems  to  me,  to  commit  the  party  unless  he 
thinks  there  is  a  prima  facie  case  made  out  by  witnesses, 
whom  he  may  think  entitled  to  a  reasonable  degree  of  credit." 
In  the  same  case.  Best  J.,  another  of  the  learned  Judges, 
observes,  that  "this  opinion  is  warranted  by  the  authority 
of  Hawkins,  who  lays  it  down  that  the  magistrate  has  a  right. 
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and  ought  to  discharge  the  prisoner,  if  it  manifestly  appears 
that  no  crime  was  committed,  or  that  the  cause  for  which 
alone  the  party  was  suspected  was  totally  groundless.^ 

It  is  to  be  recollected  however,  that  this  examination  is 
not  a  judicial  inquiry  in  which  the  guilt  or  innocence  of  the 
party  accused  is  to  be  finally  decided  upon,  and  therefore 
that  the  same  degree  of  evidence  is  not  to  be  required  as 
would  be  necessary  for  the  conviction  of  the  party  upon  his 
trial.  It  is  the  duty  of  the  magistrate,  in  this  stage  of  the 
proceedings,  to  ascertain,  first,  whether  the  crime  alleged 
has  been  committed,  and  whether  committed  in  the  manner 
and  with  the  circumstances  alleged ;  and  secondly,  if  the 
crime  has  been  so  committed,  whether  there  is  a  reasonable 
ground  to  believe  that  the  party  accused  may  have  commit- 
ted it,  so  as  to  demand  a  further  inquiry,  and  for  which  the 
party  should  be  sent  to  stand  his  trial  upon  the  charge  pre- 
ferred. And  as,  on  the  one  hand,  the  magistrate  would  act 
contrary  to  the  principles  of  reason  and  justice,  and  in  vio- 
lation of  his  duty,  if  he  were  to  commit  the  party  to  prison 
against  the  clear  conviction  of  his  own  understanding,  and 
the  obvious  and  inevitable  conclusion  of  common  sense;  yet 
on  the  other  hand,  he  is  bound  not  to  discharge  the  prisoner, 
unless  he  is  perfectly  satisfied  that  there  is  no  sufficient 
ground  for  judicial  inquiry.  In  the  discharge  of  this  part 
of  his  duty,  the  magistrate  ifiay  encounter  cases  of  consider- 
able nicety  and  difficulty,  as  where  there  is  conflicting  or 
suspicious  testimony,  or  where  the  complainant  appears  per- 
tinaciously to  persevere  in  his  accusation  from  an  obstinate 
adherence  to  a  charge  once  made.  And  it  seems  impossible 
to  lay  down  precise  and  invariable  rules  for  his  guidance 
under  such  circumstances.  He  must  act  on  his  own  respon- 
sibility ;  but  if  he  acts  with  purity  of  intention,  and  accord- 
ing to  the  best  of  his  judgment,  in  the  important  trust  thus 
reposed  in  him,  keeping  in  view  that  this  inquiry  is  only  pre- 
liminary and  with  the  object  above  stated,  he  can  have  noth- 
ing to  apprehend. 

If  it  appears  from  the  e?;amination  that  an  offense  has 
been  committed,  and  that  there  is  probable  cause  to  believe 


1  Barbour  Cr  Law,  566,  and  cases  cited. 
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the  prisoner  guilty  thereof,  it  is  the  duty  of  the  magistrate 
to  bind  by  recognizance  the  prosecutor  and  all  the  material 
witnesses  against  the  prisoner,  to  appear  and  testify  at  the 
next  court  having  cognizance  of  the  offense,  and  in  which 
the  prisoner  may  be  indicted.  Whenever  the  magistrate 
shall  be  satisfied,  by  due  proof,  that  there  is  good  reason  to 
believe  that  any  such  witness  will  not  fulfil  the  condition  of 
such  recognizance,  unless  security  be  required,  he  may  order 
such  witness  to  enter  into  a  recognizance,  with  such  sure- 
ties as  he  shall  deem  meet,  for  his  appearance  at  such  court. 
Infants  and  married  women  being  material  witnesses,  may  in 
like  manner  be  required  to  procure  sureties  for  their  appear- 
ance at  such  court.i 

Form  of  a  Recognizance  of  a  Witness  with  Swreties. 

CouurY,  ss : 

We,  and  ,  acknowledge  ourselves  to  owe  to  the  People  of 

the  State  of  New  York,  the  sum  of  one  hundred  dollars,  if  default  shall  be 
made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such,  that  whereas,  &c.  [insert  the 
same  recital  as  in  the  preceding  form,  and  add  the  further  recital,]  and  where- 
as, the  said  Justice  was  satisfied,  by  due  proof,  that  there  is  good  reason  to 
believe  that  the  said  ,  who  is  a  witness  for  th^  prosecution,  would  not 

fulfil  the  condition  of  his  recognizance  to  appear  and  testify.  Sec.,  unless  secu- 
rity should  be  required,  Sec.:  Now,  therefore,  if  the  said  ,  shall  per- 
sonally appear  at  the  next  Court  of  Sessions,  [or  Oyer  and  Terminer,]  to  be 
held  in  and  for  said  county,  at  the  court  house,  in  ,  on  the  second  Mon- 
day of  next,  to  give  evidence  touching  a  bill  of  indictment  which  may  bo 
preferred  against  the  said  ,  for  the  ofiense  aforesaid,  then  this  recogni- 
zance to  be  void,  otherwise  of  force. 

Taken,  subscribed  and  acknowledged  before  me, 

J.  D. 
R.  R. 
Justice. 

If  any  witness,  required  to  enter  into  a  recognizance,  either 
with  or  without  surety,  shall  refuse  to  comply  with  such  or- 
der, it  is  made  the  duty  of  the  Justice  to  commit  him  to 
prison  until  he  shall  comply  with  the  order,  or  be  otherwise 
discharged,  according  to  law. 

If  the  offense  with  which  the  prisoner  be  charged  be  bail- 
able by  a  Justice  of  the  Peace,  or  an  Alderman  of  a  city,  and 
the  prisoner  offer  sufficient  bail,  such  bail  may  be.  taken,  and 
the  prisoner  discharged ;  if  no  bail  be  offered,  or  the  offense 

1  Barbour  Cr.  Law,  565,  and  cases  citedj  2  R.  S.  592,  §  23. 
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be  not  bailable  by  a  Justice  or  Alderman,  the  prisoner  shall 
be  committed  to  prison,  except  in  the  cases  in  which  a  court 
of  special  sessions  shall  be  authorized  to  try  such  prisoner. 
(2  E.  S.  593,  §  26.) 

The  cases  of  felony,  where  the  imprisonment  in  a  State 
Prison  cannot  exceed  five  years,  and  which,  therefore,  are 
bailable  by  a  Justice  of  the  Peace,  are  provided  for  in  2  K. 
S.  553  to  587,  part  4,  chap.  4,  and  are  the  following : 

Manslaughter  in  the  third  and  fourth  degrees.  (2  K.  S. 
549  to  552.) 

The  having  carnal  knowledge  of  a  woman  by  administer- 
ing any  substance  or  liquid  producing  stupor,  &c.  (2  E.  S. 
552,  ^  23.) 

The  taking  away  a  female  under  fourteen  years  of  age 
from  her  father,  &c.,  for  the  purpose  of  prostitution,  &c.  (2 
E.  S.  553,  §  26.) 

An  assault  to  commit  any  robbery,  burglary,  rape,  man- 
slaughter, or  any  other  felony,  the  punishment  of  which  as- 
sault is  not  otherwise  provided  for.     (2  E.  S.  555,  §  39.) 
Burglary  in  the  third  degree.  (2E.  S.  557,  ^§  17,  18  and  22. 
Forgery  in  the  third  and  fourth  degrees.     (2  E.  S.  559  to 
562.) 

Obtaining  goods  by  false  pretences.     (2  E.  S.  564,  §  53.) 
Sending  a  threatening  letter.     (2  E.  S.  565,  ^  58.) 
Embezzlement  by  a  clerk  or  servant,  &c.     (2  E.  S.  565,  § 
59.) 

Buying  or  receiving  goods  embezzled.     (2  E.  S.  565,  §  61.) 
Embezzlement  by  a  carrier.     (2  E.  S.  565,  §  32.) 
Grand  larceny,  not  committed  in  a  dwelling  house,  nor 
in  a  ship  or  other  vessel,  nor  from  the  person  of  another  in 
the  night  time.     (2  E.  S.  566,  §  63  to  68.) 

Stealing  a  record,  &c.     (2  E.  S.  566,  §  69  to  70.) 
Buying  or  receiving  stolen  goods.     (2  E.  S.  567,  §  71.) 
An  attempt  to  suborn  a  witness  to  commit  perjury.     (2 
E.  S.  568,  §  8.) 

Eeceiving  a  bribe  by  a  juror,  arbitrator  or  referee.   (2  E. 

S.  569,  §  11.) 

Bribing,  or  ofiering  to  bribe  a  juror,  referee,  or  an  arbi- 
trator.    (2  E.  S.  569,  §  12.) 
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Breaking  and  escaping  from  State  Pi-ison.     (2  E.  S.  571, 

Breaking  and  escaping  from  a  county  jaii,  by  a  person 
confined  upon  conviction  for  a  criminal  offense.  (2  R.  S. 
571,  ^  22.) 

Attempting  by  force  or  violence,  to  escape  from  State 
Prison.     (2  E.  S.  571,  §  23.) 

For  bigamy.  (2  R.  S.  572,  §  8.)  An  unmarried  person 
knowingly  marrying  the  husband  or  wife  of.  another.  (2  E. 
S.  573,  §  11.) 

Eemoving  a  dead  body  from  a  grave  for  the  purpose  of 
selling  or  dissecting,  or  from  wantonness.  (2  R.  S.  574,  § 
13.) 

Purchasing  or  receiving  such  dead  body.     (2  E.  S.  574, 

h  14.) 

Opening  a  grave,  with  intent  to  remove  a  dead  body,  for 
the  purpose  of  selling  or  dissecting,  or  to  steal  the  coflm  or 
vestments.     (2  E.  S.  574,  §  15.) 

Poisoning  horses,  cattle,  or  sheep.     (2  E.  S.  574,  §  16.) 

Compounding  an  offense  punishable  with  death,  or  by 
imprisonment  in  a  State  Prison.     (2  E.  S.  574,  ^§  17,  18.) 

The  attempt  to  commit  an  offense  punishable  by  impris- 
onment in  a  State  Prison  for  four  years  or  more.  (2  E.  S. 
583,  §  3.) 

Accessories  after  the  fact.     (2  E.  S.  583,  §  7.) 

A  person  discharged  from  a  State  Prison,  committing, 
after  such  discharge,  petit  larceny,  or  any  attempt  to  com- 
mit an  offense,  which,  if  perpetrated,  would  be  punishable 
by  imprisonment  in  a  State  Prison.     (2  E.  S.  584,  ^  8.) 

A  person  committing  petit  larceny,  or  any  attempt  to 
commit  an  offense,  which,  if  perpetrated,  would  be  punish- 
able by  imprisonment  in  a  State  Prison,  after  he  shall  have 
been  pardoned  or  discharged  on  a  prior  conviction  for  petit 
larceny,  or  for  an  attempt  to  commit  an  offense,  which, 
if  perpetrated,  would  be  punishable  by  imprisonment  in  a 
State  Prison.     (2  E.  S.  584,  §  9.) 

A  Justice  of  the  Peace  can,  in  no  case,  let  to  bail  any  per- 
son indicted  for  any  offense.     (2  E.  S.  728,  §  56  and  57.) 

The  power  of  bailing  after  indictment  found,  is  confined 
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by  those  sections  to  the  court  having  jurisdiction  to  try  the 
oflEense  charged  ;  or  if  such  court  be  not  sitting,  to  a  judge 
of  the  supreme  court,  circuit  judge,  or  supreme  court  com- 
missioner ;  and  if  the  ofl'ense  charged  may  be  tried  in  a  court 
of  sessions,  bail  may  be  taken  by  any  judge  of  the  county 
courts  of  the  county  where  the  indictment  was  found. 

Oommitment. 

Though  a  commitment  need  not  be  drawn  with  the  same 
precision  as  an  indictment,  yet  it  is  very  important  that  it 
should  be  framed  with  accuracy,  or  the  party  may,  though 
prosecuted  for  a  felony,  be  discharged  out  of  custody ;  or  if 
he  escape  the  officer  may  not  be  punishable.  (1  Chitty  Cr. 
Law,  109.)  The  formal  requisites  of  a  commitment  may  be 
considered  under  the  following  heads : 

1st.  Every  final  commitment  must  be  in  writing,  under 
hand  and  seal,  and  show  the  authority  of  the  magistrate,  and 
the  time  and  place  of  making  it.  (2  Hale,  122.)  A  magis- 
trate, however,  may,  by  parol,  order  a  party  to  be  detained 
a  reasonable  time,  until  he  can  draw  out  a  formal  commit- 
ment. (2  Hale,  122.)  And  it  is  said,  that  although  advis- 
able, it  is  not  absolutely  necessary,  to  state  that  the  commit- 
ment was  made  by  the  magistrate  in  that  character,  for 
though  his  authority  do  not  appear  at  the  beginning  of  the 
mittimus,  it  may  be  supplied  by  averment.  (2  Hale,  122  ; 
1  Chit.  Cr.  L.,  109.) 

2.  The  commitment  may  be  made  either  in  the  name  of 
the  people  or  of  that  of  the  magistrate  awarding  it ;  but  the 
latter  is  the  most  usual.     (1  Chit.  Cr.  Law,  109.) 

3.  The  commitment  should  be  directed  to  a  constable, 
and  to  the  keeper  of  the  proper  jail,  commanding  the  con- 
stable to  convey  the  prisoper  into  the  custody  of  the  keeper, 
and  commanding  the  keeper  to  receive  and  keep  him.  (1 
Chit.  Cr.  Law,  110.) 

4.  The  prisoner  should  be  described  by  his  name  and  sur- 
name, if  known ;  and  if  not  known,  than  it  may  be  sufficient 
to  describe  the  person  by  his  age,  stature,  complexion,  color 
of  hair,  and  the  like,  and  to  add,  that  he  refuses  to  tell  his 
name.  '  (Burn.  J.  Commitment;  1  Chit.  Cr.  Law,  110.)      ■ 
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5;  It  is  said,  that  it  is  safe,  but  not  necessary,  to  set  forth 
that  the  party  has  been  charged  upon  oath.  (2  Hawk.  120 ; 
Burn.  J.- Com.) 

And  it  is  decided  not  to  be  necessary,  because  a  commit- 
ment may  be  upon  view,,  and  then  an  oath  is  not  requisite ; 
and  it  is  not  necessary  to  state  any  part  of  the  evidence 
adduced  before  the  magistrate,  or  to  show  the  grounds  on 
which  he  has  thought  fit  to  commit.  (1  Chit.  Cv.  Law, 
]10.) 

6.  But  it  is  necessary  to  set  forth  the  particular  species 
of  crime  alleged  against  the  party  with  convenient  certainty. 
If  the  commitment  be  for  felony,  it  ought  to  be  generally 
for  felony,  but  it  must  contain  the  special  nature  of  the 
felony,  as  "for  felony  of  the  death  of  J.  S.,"  or  "for  bur- 
glary in  breaking  the  house  of  J.  L." 

When  the  facts  of  the  case  will  warrant  a  commitment 
for  felony,  the  mittimus  should  not  be  on  suspicon  of  felony. 
(1  Chit.  C.  Law,  111,12.) 

It  was  not  necessary,  however,  to  allege  in  the  mittimus 
that  the  offence  was  feloniously  committed  ;  and  it  is  suffi- 
cient, if  enough  appear  upon  the  face  of  it,  to  show  that  the 
charge  was  for  a  felony.     (1  Chit.  Cr.  Law,  113.) 

7.  The  commitment  should  point  out  the  place  of  impris- 
onment, and  not  merely  direct  that  the  party  should  be 
taken  to  prison.     (1  Chit.  Cr.  Law,  114.) 

8.  The  commitment  should  have  an  apt  conclusion ; 
namely,  to  detain  him,  "until  he  shall  be  delivered  by  due 
course  of  law ;"  these  words  alone  are  proper  when  the 
party  is  committed  for  an  offence  not  bailable,  but  when  he 
is  committed  for  want  of  sureties  for  a  bailable  offence,  it  is 
usual  to  direct  the  jailor  to  keep  the  prisoner  in  his  "  said 
custody  for  want  of  sureties,  or  until  he  shall  be  discharged 
by  due  course  of  law."  But  the  most  usual  and  comprehen- 
sive words  are,  "  until  ho  shall  be  discharged  by  due  course 
of  law."     (1  Chit.  Cr.  Law,  114.) 

An  improper  conclusion,  however,  will  not  render  the  mit- 
timus void.     (2  Hale,  123 ;  1  Id.  584.) 

The  common  form  of  a  commitment  or  mittimus  states  at 
the  commencement  the  name  and  style  of  office  of  the  mag- 


Aebest  and  Examination  of  Offenders.        827 

istrate,  and  is  directed  to  a  particular  constable  by  name,  or 
to  any  constable  of  a  particular  town,  or  to  any  constable 
of  the  county,  and  to  the  keeper  of  the  common  jail  of 
the  county,  and  commands  the  constable  to  convey  into  the 
custody  of  the  keeper,  the  defendant,  describing  him  by  his 
name,  if  known,  or  if  not  known,  by  as  minute  a  descrip-  • 
tion  as  the  case  will  allow,  and  adding,  that  he  refuses  to  tell 
his  name,  brought  before  such  Justice  and  charged  before 
such  Justice  upon  the  oath  of  such  a  person  or  persons  with 
a  particular  offence,  stating  it  concisely.  No  precise  mode 
of  introducing  the  statement  of  the  offence  appears  material. 
The  most  usual  forms  are,  "with  feloniously  assaulting,"  &c., 
or  "with  having  on,"  &c.,  or  "for  unlawfully,"  &c.,  or 
"with  a  misdemeanor,  to  wit :  with  having,"  &c.,  or  "with 
suspicion  of  having  been  guilty  of,"  &c.,  or  "  for  that  he, 
the  said  C.  D.,  on,"  &c.  If  the  offence  be  against  a  statute, 
it  is  not  necessary  to  allege  in  a  commitment,  that  it  was 
committed  "  contrary  to  the  form  of  the  statute."  (2  E.  S. 
609,  §  52.) 

The  commitment  then  proceeds  with  a  direction  to  the 
jailor  :  "  And  you,  the  said  keeper,  are  hereby  required  to 
receive  the  said  C.  D.  into  your  custody  in  the  said  jail,  and 
'  him  there  safely  keep  until  he  shall  be  discharged  by  due 
course  of  law  ;"  or  if  he  be  committed  for  a  bailable  offence, 
and  for  want  of  finding  sureties,  "  for  want  of  sureties,  or 
until  he  shall  be  discharged  by  due  course  of  law." 

Any  magistrate  who  shall  commit  any  person  charged 
with  any  offence  to  prison,  or  by  whom  any  vagrant  or  dis- 
orderly person  shall  be  committed,  may  cause  such  person 
to  be  searched  for  the  purpose  of  discovering  any  property 
he  may  have,  and  if  any  property  be  found,  the  same  may 
be  taken  and  applied  to  the  support  of  such  person  while  in 
confinement.     (2  E.  S.  625,  \  29.) 

Of  Settling  Criminal  Cases. 

Provisions  for  settling  and  discharging  prosecutions  for 
criminal  offences,  in  certain  cases,  is  made  by  the  Eevised 
Statutes,  vol.  2,  p.  611,  W  66  to  69. 

^  66.  Where  any  person  shall  be  bound  by  recognizance 
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to  appear,  or  shall  be  committed  to  prison  on  any  charge 
for  an  assault  and  battery,  or  other  misdemeanor,  for  which 
the  injured  party  shall  have  remedy  by  civil  action,  except 
such  offences  as  are  hereinafter  specified,  if  the  injured  party 
shall  appear  before  the  magistrate  who  may  have  taken  the 
recognizance  or  made  the  commitment,  or  before  any  Judge 
of  the  county  courts,  and  acknowledged,  in  writing,  that  he 
has  received  satisfaction  for  such  injury  and  damage,  such 
magistrate  or  judge  may,  in  his  discretion,  on  payment  of 
the  costs  which  have  accrued,  by  an  order  under  his  hand, 
discharge  such  recognizance,  or  supersede  the  commitment 
of  the  offender  ;  and  may,  in  like  manner,  discharge  every 
recognizance  which  may  have  been  taken  for  the  appearance 
of  any  witness  in  such  case. 

§  67.  Every  such  order  discharging  any  recognizance, 
shall  be  filed  in  the  ofGce  of  the  clerk  of  the  county ;  and 
every  such  order  superseding  the  commitment  of  the  offen- 
der, shall  be  delivered  to  the  keeper  of  the  jail  where  he 
shall  be  confined,  who  shall  immediately  discharge  such  of- 
fender on  the  receipt  thereof. 

^  68.  If  any  indictment  shall  be  found  on  anj^  such  charge, 
the  injured  party  may,  in  like  manner,  appear  in  the  court 
where  such  indictment  is  pending,  and  acknowledge  satis- 
faction for  the  injury  and  damage  sustained  by  him ;  and 
such  court  may,  in  its  discretion,  on  payment  of  the  costs 
incurred,  order  that  no  further  proceedings  be  had  on  such 
indictment,  and  may  discharge  the  defendant  therefrom ; 
which  order  shall  operate  as  a  perpetual  stay  of  all  further 
proceedings  on  such  indictment. 

^  69.  The  provisions  of  the  three  last  sections  shall  not 
extend  to  any  charge  or  indictment  for  any  assault  and  bat- 
tery or  other  misdemeanor  charged  to  have  been  committed. 

1.  By  or  upon  any  officer  or  minister  of  justice  whilst  in 
the  execution  of  the  duties  of  his  office ;  or, 

2.  Riotously  ;  or, 

3.  With  an  intent  to  commit  a  felony. 

Although  not  expressly  provided  in  the  above  sections, 
yet  the  intention  would  seem  to  be,  that  an  order  for  dis 
charge  cannot  be  made  by  magistrate  or  judge,  except  be 
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fore  an  indictment  found.  After  an  indictment  found,  the 
discharge  must  be  made  by  the  court  in  which  the  indict- 
ment is  pending. 

Ihrm  of  Commitment, 

COUHTT,  88  : 

To  any  Constable  in  said  county — Greeting : 

Whereas,  has  been  this  day  brought  before  me,  one  of  the  Justices 

of  the  Peace  of  ,  in  said  county,  at  aforesaid,  upon  the  charge 

and  accusation  of  the  criminal  offence  of,  &c.,  [here  set  forth  the  offence 
charged,]  and  I,  the  said  Justice,  after  having  examined  witnesses,  on  oath, 
and  the  said  ,  without  oath,  in  due  form  of  law,  touching  said  charge  and 

accusation,  did  adjudge  that  said  offence  had  been  committed,  and  that  there 
was  probable  cause  to  believe  the  said  to  be  guilty  thereof ;  and  whereas, 
upon  said  adjudication,  I  did  order  said  ,  who  was  then  and  there  be- 

fore me  as  a  witness  in  behalf  of  the  prosecution,  to  become  recognized  in  the 
sum  of  one  hundred  dollars,  with  [or  without]  surety  for  his  appearance  at 
the  next  court  of  General  Sessions,  [or  Oyer  and  Terminer,]  to  be  held  in 
and  for  the  county  of  ,  on  the  second  Monday  of  next,  with  wbii  h 

order  the  said  wholly  refused  to  comply :  Ton  are,  therefore,  hereby 

commanded  in  the  name  of  the  People  of  the  State  of  New  York,  forthwith 
to  take  the  said  ,  and  him  convey  to  the  common  jail  of  said  county, 

ttie  keeper  whereof  is  required  to  detain  him  in  custody  in  said  jail,  until  he 
shall  complywith  said  order,  or  otherwise  discharged  according  to  law.  Giv'in 
under  my  band,  at  ,  ,  18    . 

Justice. 

In  determining  the  amount  of  the  recognizance,  and  the 
sufficiency  of  the  sureties  offered,  the  Justice  must  be  gov- 
verned  by  a  consideration  of  the  magnitude  of  the  offeree, 
and  the  probability  of  the  guilt  of  the  accused. 

Form  of  Recognizance  with  Svreties. 

COUNTT,  ss : 

•yiTe  and  ,  of  ,  in  said  county,  acknowledge  our- 

selves to  owe  to  the 'People  of  the  State  of  New  York,  that  is  to  say,  the  said 
,  the  sum  of  five  hundred  dollars,  and  the  said  and  ,  each 

the  sum  of  two  hundred  and  fifty  dollars  separately,  to  be  respectively  made 
and  levied  of  our  several  goods  and  chattels,  lands  and  tenements,  to  the  use 
of  the  said  People,  if  default  shall  be  made  in  the  condition  following  .- 

The  condition  of  this  recognizance  is  such,  that  whereas,  the  said  has 

this  day  been  brought,  &c.,  [add  the  residue  of  the  recital,  as  in  the  first  fore- 
going form  of  a  recognizance  of  witnesses  :]  Now,  therefore,  if  the  said, 
shall  personally  appear  at  the  next  Court  of  Sessions,  [or  Oyer  and  Terminer,] 
to  be  held  in  and  for  said  county,  at  the  court  house,  in  ,  on  the  second 

Monday  in  next,  then  and  there  to  answer  to  an  indictment  to  be  pre- 

ferred against  him.  for  the  offence  aforesaid,  and  to  do  and  receive  what  shall 
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»y  the  court  be  then  and  there  enjoined  upon  him,  and  shall  not  depart  the 
court  without  leave,  then  this  recognizance  to  be  void,  otherwise  of  force. 

R R , 

J D . 

Taken,  subscribed  and  acknowledged  ,  18    ,  before  me, 

Justice. 

Warrants  issued  by  a  Justice  of  the  Peace,  under  the  pro 
visions  of  the  title  under  consideration,  cannot  be  executed 
out  of  the  county  where  he  is  Justice,  unless  they  shall  be 
indorsed  in  the  manner  following  :  If  the  person  against 
whom  the  warrant  is  issued,  shall  escape,  or  be  in  any  other 
county,  out  of  the  jurisdiction  of  such  Justice,  the  person 
to  whom  the  warrant  is  delivered  may  go  with  it  to  a  Jus- 
tice of  the  Peace  of  the  county  where  the  offender  shall  be, 
or  shall  be  suspected  to  be ;  and  the  last  mentioned  Justice, 
upon  proof  of  the  handwriting  of  the  Justice  who  issued 
the  warrant,  must  indorse  his  name  on  the  same  ;  and  there- 
upon the  person  bringing  the  warrant,  or  any  other  officer  to 
whom  it  may  have  been  directed,  may  arrest  the  offender  in 
the  county  where  the  warrant  was  indorsed.^ 

Although  the  statute  requires  no  other  indorsement  by 
the  second  Justice  than  merely  his  name,  yet  it  seems  to  me 
proper  to  certify  the  proof  and  new  authority,  upon  the 
warrant. 

JTorm  of  Certificate. 
County,  ss  : 

Upon  proof  of  the  handwriting  of  the  within  named  ,  I  do  hereby 

authorize  ,  who  brings  me  this  warrant,  or  any  other  o£Scer  to  whom  it 

is  directed,  to  execute  the  same  within  the  said  county  of 

Dated  ,  18    .  Justices. 

If  the  offence  charged  in  the  warrant,  be  not  punishable 
with  death  or  with  imprisonment  in  a  State  Prison,  and  if 
the  person  arrested  require  to  be  brought  before  a  magistrate 
of  the  county  in  which  he  shall  have  been  arrested,  the 
officer  or  person  making  the  arrest  must  carry  him  before 
such  magistrate.  If  the  offence  be  not  punishable  with 
death  or  with  imprisonment  in  a  State  Prison,  the  magis- 
trate may  take  from  the  prisoner  a  recognizance,  with  suffi- 
cient sureties,  for  his  appearance  at  next  court  having  cog- 

1  2  B.  S.  691,  §§  4  and  6. 
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nizance  of  the  offence,  to  be  held  in  the  county  where  the 
offence  shall  be  alleged  to  have  been  committed.^ 

The  foregoing  forms  of  a  recognizance  with  sureties,  may 
serve  as  precedents  in  this  case,  by  varying  the  recital  in  the 
condition,  thus  : 

Whereas,  the  said  has  heen  this  day  brought  before  ,  one  of 

the  Justices  of  the  Peace  of  ,  in  the  county  of  ,  by  virtue  of  a  war- 

rant issued  by  ,  one  of  the  Justices  of  the  Peace  of  ,  in  the  coun- 

ty of  ,  and  indorsed  by  said  [or  other  magistrate,  as  the  case  may 

be,]  thereby  authorizing  the  arrest  of  said  in  the  county  of  ;  and 

whereas,  the  offense  charged  in  said  warrant,  and  whereof  the  said  is  accused, 
is,  &c.  [here  set  forth  the  offense,]  and  the  said  may  lawfully  be  let  to 

hail;  Now,  therefore,  &c.  [as  in  former  precedents.] 

After  the  prisoner  and  his  surety  have  entered  into  the 
recognizance,  the  Justice  must  indorse  on  the  warrant  the 
fact  of  his  having  let  the  defendant  to  bail,  thus  : 

I  have  let  the  within  named  defendant  to  bail,  and  the  recognizance  entered 
into  before  me  is  herewith  sent.     Dated,  18     .  Justice. 

The  Justice  must  then  deliver  the  warrant  so  certified,  to- 
gether with  the  recognizance  taken  before  him,  to  the  officer 
or  other  person  having  charge  of  the  prisoner,  who  is  re- 
quired to  deliver  the  same,  without  unnecessary  delay,  to 
the  clerk  of  the  court  in  which  the  prisoner  is  bound,  by 
recognizance,  to  appear.^ 

If  the  magistrate  refuse  to  let  the  prisoner  to  bail ;  or,  if 
he  refuse  to  give  bail;  or,  if  the  offense  charged  in  the  war- 
rant be  punishable  with  death  or  imprisonment  in  the  State 
Prison,  the  officer  or  person  having  charge  of  the  prisoner 
must  convey  him  before  the  magistrate  who  issued  the  war- 
rant; or,  if  he  be  absent,  or  his  office  vacant,  before  the  near- 
est magistrate  in  the  same  county.  The  magistrate  before 
whom  the  prisoner  is  thus  brought  must  then  proceed  in  the 
case  as  if  the  arrest  had  been  made  in  his  county. 

All  examinations  and  recognizances  taken  pursuant  to  the 
provisions  of  the  title  under  consideration,  must  be  certified 
by  the  magistrate  taking  the  same,  to  the  court  at  which 
the  witnesses  are  bound  to  appear,  on  the  first  day  of  the 
sitting  thereof. 


1  2  R.  S.  591,  §§  7  and  8.  2  2  R.  S.  691,  §  9. 
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A  magistrate  to  whom  any  complaint  shall  be  made,  or 
before  whom  any  prisoner  shall  be  brought,  may  associate 
with  himself  any  other  magistrate  of  the  same  county;  and 
the  powers  and  duties  conferred  on  the  single  magistrate, 
may  be  executed  by  the  two  so  associated. 

A  prisoner  arrested  by  virtue  of  a  warrant  indorsed  pur- 
suant to  2  E.  S.  707,  ^  5,  for  an  offense  punishable  by  im- 
prisonment in  the  State  Prison,  cannot  be  let  to  bail  in  the 
county  where  the  arrest  is  made,  but  must  be  taken  back  to 
the  county  in  which  the  warrant  was  issued.^ 

A  recognizance  of  bail  is  not  designed  as  a  satisfaction  for 
the  offense,  when  it  is  forfeited  and  paid,  but  as  a  means  of 
compelling  the  party  to  submit  to  the  trial  and  punishment 
which  the  law  ordains  for  his  offense. 

Where  the  recognizance  is  for  the  principal's  appearance 
on  the  first  day  of  the  term,  his  failure  to  attend  on  that  day 
is  a  forfeiture;  but  if  no  indictment  is  found  against  him, 
and  he  appears  during  the  term,  the  recognitors  may  be  dis- 
charged by  the  favor  of  the  court.  And  it  seems  that  the 
court  may,  at  the  term  at  which  the  party  is  bound  by  the 
recognizance  to  appear,  make  a  valid  order  requiring  him  to 
appear  and  answer  at  a  future  time.  But  where  the  accused 
makes  default  in  appearing,  according  to  the  condition  of  his 
recognizance,  and  the  order  to  prosecute  for  such  default  is 
respited  or  delayed  to  give  him  an  opportunity  to  appear  at 
a  future  day,  and  he  again  fails  to  appear,  the  declaration  on 
the  recognizance  should  proceed  upon  the  failure  to  appear 
at  the  time  mentioned  in  the  recognizance. 

County  courts  also  have  power  to  discharge  recognizances, 
upon  good  cause  shown,  on  such  terms  as  may  appear  just. 
And  if  the  condition  of  a  bond  or  recagnizance  become  im- 
possible by  the  act  of  God,  or  of  the  obligee,  the  perform- 
ance will  be  excused.  Accordingly,  in  an  action  upon  a 
recognizance  conditioned  that  K.  should  personally  appear  at 
the  next  court  of  general  sessions  of  'the  county  of  L,  to 
answer  to  an  indictment,  &c.,  it  was  held  a  good  defense 
that  intermediate  the  date  of  the  recognizance  and  the  term 
of  the  court  therein  mentioned,  R.  was  arrested  and  commit- 


2  Clark  vs.  Cleveland,  6  Hill,  344. 
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ted  to  jail  in  another  county,  where  he  was  kept  in  confine- 
ment until  after  the  day  of  appearance,  &c.^ 

A  party  who  is  thus  bailed,  is  still,  in  supposition  of  law, 
in  custody  of  his  sureties,  who  are  considered  as  his  keepers, 
and  may,  therefore,  re-seize  to  bring  him  in,  if  they  fear  his 
escape,  and  take  him  before  the  Justice  or  court  to  be  com- 
mitted, and  thus  the  bail  may  be  discharged  from  their  re- 
cognizance. But  the  defendant  is  at  liberty  to  find  new 
sureties.  Bail  in  criminal  cases  are  invested  with  the  same 
unrestricted  authority  over  the  person  of  the  defendant  that 
is  conferred  upon  them  in  civil  cases.  Bail  are  said  to  have 
the  principal  always  upon  the  string,  and  may  pull  it  when 
they  please,  to  render  him  in  their  own  discharge.  They 
have  the  custody  of  the  principal,  and  may  take  him  at  any 
time,  and  in  any  place.  The  taking  is  not  considered  as  the 
service  of  process,  but  as  the  continuation  of  a  custody  which 
had  been,  at  the  request  of  the  principal,  committed  to  the 
bail.  The  principal  may,  therefore,  be  taken  on  Sunday. 
The  dwelling  house  is  no  longer  the  castle  of  the  principal, 
in  which  he  may  place  himself  'to  keep  off  the  bail.  If  the 
door  should  not  be  opened  on  demand,  at  midnight,  the  bail 
may  break  it  down,  and  take  the  principal  from  his  bed,  if 
that  measure  should  be  necessary  to  enable  the  bail  to  take 
him.  And  in  surrendering  the  principal,  they  may  com- 
mand the  co-operation  of  the  sheriff  and  any  of  his  officers. 
And  besides  this  power  of  bail  to  take  and  render  the  party 
accused  of  a  crime,  bail  in  a  civil  action  may  have  a  habeas 
corpus,  in  some  cases,  to  render  the  defendant  in  custody  on 
a  criminal  charge,  in  order  to  be  relieved  from  further 
liability  on  their  recognizance. 

Bail  may  depute  another  person  to  take  and  surrender 
their  principal;  and  the  bail,  or  the  person  deputed  by  him 
for  that  purpose,  may  take  the  principal  at  any  time  and  in 
any  place,  even  in  another  State.  So  an  executor  or  admin-, 
istrator  may  surrender  the  principal  of  his  testator  or  in- 
testate.^ 


a  8  Cowen  295;  People  vs.  Bartlett,    1  Barbour  Cr.  Law,  584. 
8  Hill  570.    Code  330,  sub.  12. 
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CHAPTER   II. 

Trials  for  Offenses  ^^efore  Courts  of  Special  Sessions  of  the 

Peace. 

lu  1845,  the  Legi'ilature  passed  an  act  authorizing  Courts 
of  Special  Sessions  to  be  held  by  a  single  magistrate,  as 
appears  by  the  following  section  of  said  act : 

§  15.  Courts  of  Special  Sessions  of  the  Peace  shall  be 
held  by  a  single  magistrate,  now  authorized  to  sit  as  a  mem- 
ber of  a  Court  of  Special  Sessions,  and  all  offenses  now  tri- 
able before  such  Courts,  may  be  tried  before  such  single 
magistrate,  with  or  without  a  jury,  at  the  election  of  the 
prisoner;  and  all  provisions  of  the  law  now  applicable  to  the 
powers,  duties  and  proceedings  of  such  Courts  shall  apply  to 
such  magistrate  and  the  proceedings  before  him.^ 

At  the  last  session  of  the  Legislature  (1857,)  an  act  was 
passed  defining  the  powers  and  duties  of  Courts  of  Special 
Sessions,  except  in  the  city  and  county  of  New  York,  and 
the  city  ci  Albany,  which  reads  as  follows  : 

Chap.  7'59. — An  Act  defining  the  powers  and  duties  of  Courts  of  Special 
'Sessions,  except  in  the  city  and  county  of  New  York,  and  the  city  of  Albany, 
«nd  Courts  of  Sessions,  and  regulating  appeals  in  criminal  cases.    Passed 
A.pril  17, 1857. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Auemhly,  do 

enact  as  follows : 

Section  1.  The  first  section  of  article  first,  of  chapter 
second,  part  four  of  the  Revised  Statutes,  entitled  "  Of  trials 
*>efore  Courts  of  Special  Sessions,  held  in  any  county  in  this 
State,  except  in  the  city  and  county  of  New  York,"  is  hereby 
amended  so  as  to  read  as  follows  : 

§  1.  Courts  of  Special  Sessions,  except  in  the  city  and 
county  of  New  York,  and  the  city  of  Albany,  shall  have 
power,  subject  to  the  provisions  hereinafter  contained,  to 
hear  and  determine  charges  for  crimes  arising  within  their 
respective  counties,  as  follows  : 

1  SesB.  Laws  1846,  p.  188,  §  16. 
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1.  All  cases  of  petit  larceny,  charged  as  a  first  offense. 

2.  Cases  of  assault  and  battery  not  charged  to  have  been 
committed  riotously,  or  upon  any  public  officer  in  the  exe- 
cution of  his  duties. 

3.  Charges  for  poisoning,  killing,  maiming,  wounding,  oi 
cruelly  beating  animals. 

4.  Charges  for  racing  animals  within  one  mile  of  the  place 
where  any  court  is  held. 

5.  Charges  for  committing  any  wilful  trespass,  or  for  sev- 
ering any  produce  or  article  froin  the  freehold,  not  amount- 
ing to  grand  larceny. 

6.  Charges  for  selling  poisonous  substances,  not  labeled  as 
required  by  law. 

7.  Charges  for  maliciously  removing,  altering,  defacing  or 
cutting  down  monuments  or  marked  trees. 

8.  Charges  for  maliciously  breaking,  destroying  or  remo- 
ving mile  stones,  mile  boards  or  guide  boards,  or  altering 
or  defacing  any  inscription  thereon. 

9.  Charges  for  wilfully  or  maliciously  destroying  any  pub- 
lic or  toll  bridge,  or  any  turnpike  gate. 

10.  Charges  against  any  person  who  shall  be  intoxicated 
while  engaged  in  running  any  locomotive  engine  upon  any 
rail  road,  or  while  acting  as  a  conductor  of  a  car  or  train  of 
cars  on  any  such  rail  road. 

11.  Charges  for  setting  up  or  drawing  unauthorized  lot- 
teries, and  for  printing  or  publishing  an  account  of  any  such 
illegal  lottery,  game  or  device ;  and  for  selling  or  procuring 
lottery  tickets  to  be  sold,  and  for  offering  for  sale  or  distri- 
bution any  property  depending  upon  any  lottery,  and  for 
selling  any  chances  in  any  lottery,  contrary  to  the  provisions 
of  article  fourth,  chapter  twentieth,  part  first,  title  eighth 
of  the  fourth  edition  of  the  Eevised  Statutes. 

12.  All  charges  for  running,  trotting  or  pacing  horses,  or 
any  other  animals. 

13.  All  offenses  against  the  laws  relating  to  excise,  and 
the  regulation  of  taverns  and  groceries. 

14.  Charges  for  voting  more  than  once  at  the  same  elec- 
tion, or  procuring  illegal  votes. 
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15.  Charges  for  making  or  vending  any  slung  shot,  or  any 
similar  weapon. 

16.  Charges  for  unlawfully  disclosing  the  fact  of  any  in- 
dictment being  found. 

17.  Charges  for  unlawfully  bringing  to,  or  carrying  letters 
from  any  State  Prison. 

18.  Charges  for  unlawfully,  wilfully  or  maliciously  destroy- 
ing or  injuring  any  mill  dam,  or  embankment  necessary  for 
the  support  of  such  dam. 

19.  Charges  for  unlawfully,  intentionally  or  wilfully  in- 
juring any  telegraph  wire,  post,  pier,  abutment,  material  or 
property  belonging  to  any  line  of  telegraph. 

20.  Charges  for  unlawfully,  knowingly  and  wilfully  coun- 
terfeiting any  representation,  likeness,  similitude  or  copy 
of  the  private  stamp,  wrapper  or  label  of  any  mechanic  or 
manufacturer. 

21.  Charges  for  malicious  trespass  on  land,  trees  or  tim- 
ber, or  injuring  any  fruit  or  ornamental  or  shade  trees. 

22.  Charges  for  maliciously  or  wilfully  breaking  or  low- 
ering any  canal  walls,  or  wantonly  opening  any  lock  gate, 
or  destroying  any  bridge,  or  otherwise  unlawfully  injuring 
such  canal  or  bridge. 

23.  Charges  for  unlawfully  counterfeiting  or  defacing 
marks  on  packages. 

24.  Charges  for  unlawfully  and  negligently  setting  fire 
to  wood  or  fallow  land,  or  allowing  the  same  to  extend  to 
lands  of  others,  or  unlawfully  refusing  to  extinguish  any 
fire. 

25.  Changes  for  unlawfully  cutting  out,  altering  or  defa- 
cing any  mark  on  any  logs,  timber,  wood  or  plank,  floating 
in  any  of  the  waters  of  this  State,  or  lying  on  the  banks  or 
shores  of  any  such  waters,  or  at  any  saw  mills,  or  on  any 
island  where  the  same  may  have  drifted. 

It  appears  by  the  following  section  of  the  same  act  that 
Courts  of  Special  Sessions  have  in  the  first  instance,  exclu- 
sive jurisdiction  of  the  charges  therein  stated,  which  are 
made  misdemeanors,  as  follows  : 

^  2.  Courts  of  Special  Sessions,  except  in  the  city  and 
county  of  New  York,  and  city  of  Albany,  shall  in  the  first 
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instance  have  exclusive  jurisdiction  to  hear  and  determine 
charges  for  crimes  within  their  respective  counties  in  the 
cases  in  this  section  mentioned,  their  judgment,  decision,  or 
determination  may  be  appealed  from  in  the  manner  herein- 
after provided : 

1.  Charges  against  persons  driving  any  carriage  upon  any 
turnpike,  road  or  highway  in  this  State,  for  running,  or  per- 
mitting their  horses  to  run. 

2.  Charges  for  racing,  running  or  testing  the  speed  of  any 
horse,  or  other  animals,  within  one  mile  of  the  place  where 
any  court  shall  be  sitting. 

3.  Charges  for  cruelty  to  animals  contrary  to  law. 

4.  Charges  for  cheating  at  games. 

5.  Charges  for  winning  or  losing  at  any  game  or  play,  or 
by  any  bet,  twenty-five  dollars  within  twenty-four  hours. 

6.  Charges  for  selling  liquors  in  court  houses  contrary  to 
law,  and  for  selling  liquor  in  jails  contrary  to  law.^ 

7.  Charges  for  offenses  against  the  provisions  of  Chapter 
573  of  the  Laws  of  1853,  and  of  the  act  amendatory  thereof 
Chapter  222  of  Laws  of  1865,  for  the  more  effectual  preven- 
tion of  wanton  and  malicious  mischief.^ 

It  is  also  provided  by  statate  that. 

Any  person  who  shall  remove  any  of  his  property  out 
of  any  county  with  intent  to  prevent  the  same  from  being 
levied  upon  by  any  execution,  or  who  shall  secrete,  assign, 
convey,  or  otherwise  dispose  of  any  of  his  property,  with 
intent  to  defraud  any  creditor,  or  to  prevent  such  property 
being  made  liable  for  the  payment  of  his  debts,  and  any 
person  who  shall  receive  such  property,  with  such  intent, 
shall,  on  conviction,  be  deemed  guilty  of  a  misdemeanor, 
and  where  the  property  so  removed,  secreted,  concealed,  as- 
signed, conveyed,  received  or  otherwise  disposed  of,  shall 
be  worth  fifty  dollars,  or  less,  such  offense  may  be  tried  by 
a  Court  of  Special  Sessions  of  the  Peace,  in  the  manner 
directed  in  the  third  title  of  chapter  second  of  the  fourth 
part  of  the  Revised  Statutes,  and  in  such  case  the  punish- 


1  Sess.  Laws  1857,  chap.  769,  §  2.        2  Sess.  Laws  J806,  chap.  467. 
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ment  for  such  offense  shall  be  limited  as  prescribed  in  said 
title.i 

The  fine  may  be  any  sum  not  exceeding  fifty  dollars,  or 
by  imprisonment  not  exceeding  six  months,  or  by  fine  and 
imprisonment  both,  in  the  discretion  of  the  court  before 
whom  the  conviction  takes  place.^ 

It  will  be  seen  by  reference  to  the  discretionary  pimish- 
ments  prescribed  for  the  several  offenses  above  enumerated, 
(and  which  are  the  only  offenses  which  can  be  tried  before  a 
Court  of  Special  Sessions,)  and  to  the  powers  of  a  Court  of 
Special  Sessions,  the  offender  may  receive  a  much  milder 
punishment,  for  the  same  offense,  when  tried  in  a  Court  of 
Special  Sessions,  than  when  tried  in  a  higher  court. 

In  general  the  first  duty  of  the  magistrate  on  a  complain- 
ant offering  himself,  is  to  examine  him,  and  his  witness,  if 
any,  on  oath,  and  determine  whether  there  is  probable  cause 
for  proceeding  in  the  matter.  And  the  same  course  is  to  be 
pursued  in  proceedings  under  the  act  respecting  fugitives 
from  justice.^ 

It  is  hardly  necessary  to  observe  that  the  magistrate,  in 
this  preliminary  stage  6f  the  proceedings,  should  seduously 
endeavor  to  inform  himself  of  the  true  nature  of  the  case. 
If  he  entertains  suspicions  of  the  integrity  of  the  persons 
sworn,  his  diligence  should  be  proportionably  increased. 
Instances  will  arise  where  the  application  for  criminal  pro- 
cess is  made  from  motive  of  a  reprehensible  character ;  in 
order,  perhaps,  to  gratify  revengeful  feelings,  or  to  procure 
a  conviction  of  some  person  of  an  infamous  crime,  who  is 
likely  to  be  a  witness  against  the  complainant,  and  thus  to 
disquaUfy  him  from  giving  testimony.  The  examination,  in 
these  and  kindred  cases,  should  be  of  the  most  searching 
character ;  lest  the  public  be  subjected  to  the  expense  of  a 
groundless  prosecution,  and  the  process  of  the  law  prosti- 
tuted to  the  purposes  of  fraud  and  oppression. 

The  statute  does  not  require  that  there  should  be  either  a 
written  complaint  or  a  written  examination  of  the  complain- 
ant and  his  witnesses,  prior  to  the  issuing  of  the  warrant  for 

1  Seas.  Laws  1831,  p.  396.  §  26.  3  2  R.  S.  590,  §  2;  Sess.  Laws,  1839,  p. 

2  2  K.  S.  696,  §  19.  323. 
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an  offense  committed.  (We  have  seen  that  where  the  object 
of  the  prosecution  is  to  obtain  surety  of  the  peace,  to  prevent 
the  commission  of  a  crime,  it  is  necessary  that  the  complaint 
made  to  the  magistrate,  and  the  examination  of  the  com- 
plainant, and  his  witnesses,  be  in  writing.)  But  where  the 
complaint  is  that  a  crime  has  actually  been  committed,  it 
may  be  made  verbally  to  the  magistrate,  who  is  to  examine 
the  complainant  and  his  witnesses  on  oath,  though  such  ex- 
aminations are  not  directed  to  be  taken  down  in  writing,  and 
subscribed  by  the  persons  examined  as  in  many  other  cases. 

It  is  laid  down,  however,  by  several  writers  that  it  is  the 
duty  of  the  magistrate,  independent  of  the  statute,  to  take 
all  charges  of  whatever  kind  or  complexion  they  may  be,  in 
writing. 

Oath  of  Complaint  of  Witness. 

Tou  do  swear  in  the  presence  of  Almighty  God,  that  you  will  true  answers 
make  to  such  questions  as  shall  be  put  to  you  touching  this  complaint  against 
A.B. 

[Note. — The  form  of  complaint  must  of  course  he  varied  in  regard  to  each 
species  of  offense.  The  manner  of  charging  the  commission  of  different 
offenses,  will  hereafter  be  shown  under  the  head  of  warrants  of  arrest.] 

It  is  advisable  that  there  should  be  a  complaint  in  writing, 
although  it  is  not  absolutely  necessary  ;  the  magistrate  may 
examine  the  complainant  on  oath,  and  if  from  his  examina- 
tion he  is  satisfied  with  the  proof,  may  issue  his  warrant. 

JForm  of  Complaint. 
County,  ss  : 

,  upon  his  oath  complains,  that  on  the  day  of  last 

past,  at  ,  in  the  county  aforesaid,  the  following  goods,  viz  :  one  silver 

watch,  of  the  value  of         dollars,  of  the  goods  and  chattels  of  the  said         , 
then  and  there  in  the  possession  of  the  said  ,  being  found,  were  feloni- 

ously  stolen,  taken  and  carried  away,  against  the  form  of  the  statute  in  such 
case  made  and  porvided  ;  and  that  the  said  has  probable  cause  to  sus- 

pect and  does  suspect  that  ,  of  ,  in  said  county,  did  feloniously 

steal,  take  and  carry  away  the  goods  and  chattels  aforesaid.    He,  therefore, 
prays  that  the  said         may  be  apprehended,  and  held  to  answer  to  said  com- 
plaint, and  be  dealt  with  relative  to  the  same  as  law  and  justice  may  require. 
Dated  at  ,  in  said  county,  this       day  of         ,  18    .  A.  B. 

Subscribed  and  sworn  before  me,  this  day  of  ,  18    . 

Justice  of  the  Peace. 

Form  of  Affidavit  for  Assault  and  Battery  Warrant. 
State  or  New  Toek,  Cocntt,  ss  : 

being  duly  sworn,  doth  depose  and  say,  that  on  the  day  of 

jg        at  .in  the  said  county,  did  violently  assault  and 
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beat    h  ,  wherefore  this  deponent  prays  that  the  said  offender 

may  be  dealt  with  according  to  law. 
Subscribed  and  sworn  to  before  me,  this        day  of  ,  18    . 

Justice  of  the  Peace. 

If  it  shall  appear  from  such  examination  that  any  criminal 
offence  has  been  committed,  the  magistrate  shall  issue  a 
proper  warrant  under  his  hand,  with  or  without  seal,  reciting 
the  accusation,  and  commanding  the  officer  to  whom  it  shall 
be  directed,  forthwith  to  take  the  person  accused  of  having 
committed  such  offence,  and  to  bring  him  before  such  magis- 
trate to  be  dealt  with  according  to  law."^ 

IWm  of  Warrant  for  Assault  and  Battery. 

CorNTY,  Town  or  ,  ss  : 

To  the  Sheriff  or  any  Constable  of  said  county — Greeting  : 

Whereas,  complaint  has  been  made  before  me,  the  undersigned,  upon  the 
oath  of  ,  of  ,  in  the  said  county,  that  ,  of  ,  in 

the  said  county,  did  on  the         day  of  ,  18     ,  violently  assault  and  beat 

the  said  ,  at  ,  in  the  county  aforesaid.     These  are  therefore,  in 

the  name  of  the  People  of  the  State  of  New  York,  to  command  you  forthwith 
to  apprehend  the  said  ,  and  bring  him  before  me,  at  ,  in  said 

town,  to  answer  unto  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 
Dated  at  the  said  town,  this  day  of  ,  18    . 

Justice  of  the  Peace. 
Form  of  Warrant  for  Larceny. 
County,  ss  : 
To  any  Constable  of  the  said  county  : 

Whereas,  hath  this  day  made  complaint,  on  oath,  before  me,  a 

Justice  of  the  Peace  of  the  said  county,  that  on  the         day  of  ,  at  the 

town  of  ,  in  the  said  county,  dirers  goods  and  chattels  of  him,  the  said 

,  of  the  value  of  dollars,  that  is  to  say,  one  silver  watch,  were 

feloniously  stolen,  taken  and  carried  away  i  and  that  he  hath  just  cause  to  sus- 
pect and  doth  suspect,  that  did  feloniously  steal,  take  and  carry  away 
the  same.  These  are,  therefore,  in  the  name  of  the  People,  to  command  you 
forthwith  to  take  the  said  and  bring  him  before  me,  to  be  dealt  with 
according  to  law. 
Given  under  my  hand,  the           day  of  ,  18    . 

E.  r.,  Justice. 

General  form  of  a  Warrant  in  the  name  of  the  People. 
County,  Town  op  ,  ss  :      ' 

To  the  Sheriff  or  any  Constable  of  said  county — Greeting  : 

Whereas,  complaint  on  the  oath  of  ,  has  been  made  before  the  under- 

designed,  a  Justice  of  the  Peace  of  said  town,  that  on  the         day  of  , 

18    ,  at  ,  in  said  county, 

1  2  R.  S.  590,  §  8. 
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These  are,  therefore,  in  the  name  of  the  People  of  the  State  of  New  York, 
to  command  you  forthwith  to  take  the  said  and  bring        hefoie  me,  at 

my  office  in  said  town,  to  answer  to  the  matters  contained  in  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Dated  at  said  town,  the        day  of  ,  A.  D.  18    . 

Justice  of  the  Peace. 

The  person  accused,  when  arrested,  must  be  taken  before 
the  Justice  who  issued  the  warrant ;  or,  if  he  be  absent,  or 
his  oflSce  be  vacant,  before  the  nearest  magistrate  of  the 
same' county.  The  officer  making  the  arrest  must  indorse 
and  sign  a  proper  return  on  the  warrant,  and  deliver  it  to 
the  Justice.^ 

§  17.  It  shall  not  be  necessary  for  any  magistrate  to  take 
the  examination  of  any  person  brought  before  him,  charged 
with  an  offence  triable  before  such  magistrate,  in  any  case 
where  such  person  shall  elect  to  be  tried  before  him  ;  and 
the  Board  of  Supervisors  shall  not  audit  or  allow  to  any 
magistrate  any  fees  or  charges,  for  the  arrest,  examination, 
commitment,  or  taking  bail  of  any  person  charged  with  an 
offence,  unless  such  magistrate  shall  have  fully  complied 
with  all  the  requirements  of  section  twenty-six,  title  two, 
chapter  two,  part  four,  of  the  Eevised  Statutes.^ 

Section  26,  referred  to  in  the  foregoing  section,  reads  as 
follows :  ; 

§  26.  All  examinations  and  recognizances  taken  pursuant 
to  the  provisions  of  this  title,  shall  be  certified  by  the  mag- 
istrate taking  the  same  to  the  court  at  which  the  witnesses 
are  bound  to  appear,  on  the  first  of  the  sitting  thereof.* 

When  any  person  charged  with  any  offence,  (triable  be- 
fore a  Court  of  Special  Sessions,)  shall  request  to  be  tried 
by  a  Court  of  Special  Sessions,  it  shall  be  the  duty  of  the 
magistrate  to  try  him.* 

W^ien  the  person  charged  with  any  such  offence  shall  not 
make  such  request,  and  after  having  been  required  by  the 
magistrate,  shall  omit  for  twenty-four  hours  after  such  re- 
quirement to  give  bail  for  his  appearance  at  the  next  crimi- 


1  2  E.  S.  2d  ed.  591,  §  1.  »  2  E  S .  2d  ed.  p.  695,  §  26. 

2  Sess.  Laws,  1845,  p.  183,  §  17.  *  Id.  595,  §  2. 
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nal  court  having  jurisdiction,  the  magistrate  is  to  proceed 
and  try  such  offender.^ 

During  the  time  which  shall  elapse  between  the  calling 
and  convening  of  the  court,  the  person  charged  may  be  either 
committed  to  jail  for  safe  keeping,  or  be  continued  in  the 
custody  of  the  officer  making  the  arrest,  as  the  magistrate 
shall  direct.^ 

A  Justice  of  the  Peace  is  authorized  to  issue  subpcenas  to 
compel  the  attendance  of  witnesses  before  a  Court  of  Special 
Sessions  ;  and,  for  not  appearing  in  obedience  to  a  subpoena 
when  duly  served,  a  witness  is  liable  to  the  like  penalties, 
and  may  be  proceeded  against  in  like  manner,  as  provided 
by  law,  in  respect  to  witnesses  in  Justices'  Courts.  As  no 
fees  are  allowed  to  such  witnesses,  no  money  is.  required  to 
be  tendered  when  the  subpoena  shall  be  served. 

^  18.  Whenever  any  magistrate  shall  issue  any  subpoena 
in  any  criminal  proceeding  or  trial,  he  shall  indorse  upon 
the  back  thereof  a  memorandum  showing  whether  the  same 
was  issued  for  the  People  or  for  the  prisoner  ;  and  every 
officer  or  other  person  who  shall  insert  the  names  of  wit- 
nesses in  a  subpoena  issued  for  the  People,  intended  for 
the  prisoner,  with  intent  thereby  to  deceive  any  person,  or 
to  obtain  any  pay  as  for  services  in  subpoenaing  witnesses  for 
the  People,  shall  be  deemed  guilty  of  a  misdemeanor  ;  and 
no  such  magistrate  shall  charge  or  be  allowed  for  more  than 
six  subpoenas  in  any  one  criminal  case,  nor  shall  any  Board 
of  Supervisors  allow  any  charge  for  issuing  or  serving  any 
subpoena  in  any  criminal  case  or  proceeding  issued  or  served 
on  behalf  of  a  defendant.^ 

Criminal  Subptsna. 
Town  of  )  ^, 

County,  S  *'• 
To 
You  are  hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New 
York,  to  appear  before  the  undersigned,  a  justice  of  the  peace  of  said  donnty, 
at  ,  in  said  town,  on  the         day  of         ,187    ,  at         o'clock,        M., 

to  give  evidence  in  a  case  then  and  there  to  be  tried  between  the  People  of 
the  State  of  New  York,  against  ,  on  the  part  of  the 

Bated  at  the  fown  aforesaid,  this  day  of  187    . 

Justice  of  the  Peace. 

1  Id.  596,  §  3.  S  Laws  of  1846. 

2  Id.  §7. 
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When  the  court  is  convened,  the  prisoner  must  be  brought 
before  the  court,  and  the  trial,  as  soon  as  may  be,  proceed. 

The  charge  made  against  the  defendant,  as  stated  in  the 
warrant  of  arrest  or  commitment,  must  be  distinctly  read  to 
such  defendant,  who  is  to  be  required  to  plead  thereto ;  and 
the  court  must  enter  his  plea  in  the  minutes  of  their  pro- 
ceedings to  be  kept  by  them. 

The  defendant's  plea  need  not,  under  the  above  sections, 
be  in  writing ;  though  it  may  be  written  if  the  defendant 
prefers  it.  And  in  case  he  pleads  any  special  plea  it  is  advis- 
able that  it  should  be  reduced  to  writing  for  the  sake  of 
greater  accuracy  and  certainty.  A  person  tried  for  any  of- 
fense in  a  Court  of  Special  Sessions  is,  without  doubt,  enti- 
tled to  interpose  the  same  defenses  which  may  be  made  in 
the  higher  courts,  or  in  cases  of  summary  convictions  before 
Justices.  He  may,  therefore,  plead  to  the  jurisdiction  of 
the  court,  demur  to  the  complaint,  or  plead  in  abatement  or 
in  bar,  as  well  as  not  guilty,  if  he  thinks  proper. 

As  it  is  to  the  charge  made  against  him  in  the  warrant 
of  arrest  or  commitment  that  the  defendant  is  to  plead,  and 
upon  which  he  is  to  be  tried,  it  is  obviously  of  great  import- 
ance that  the  magistrate  should  use  great  caution  in  draw- 
ing those  warrants,  in  order  that  they  may  contain  all  the 
statements,  particulars  and  charges  necessary  to  show  that 
the  defendant  has  committed  a  crime  cognizable  before  a 
Court  of  Special  Sessions. 

If  the  defendant  pleads  not  guilty,  and  no  jury  be 
demanded  by  him,  the  court  must  proceed  to  try  such  issue 
and  to  determine  the  same  according  to  the  evidence  which 
may  be  produced  against  and  in  behalf  of  the  defendant. 
After  the  joining  of  such  issue,  however,  and  before  the 
court  proceeds  to  an  investigation  of  the  merits  of  the  cause 
by  the  hearing  of  any  testimony,  the  defendant  has  a  right 
to  demand  of  such  court  that  he  be  tried  by  jury.  It  must 
affirmatively  appear  in  the  proceedings  had  before  trial  that 
the  prisoner  expressly  waived  his  right  to  a  jury.  It  will 
not  do  to  ask  the  prisoner  if  he  elects  to  be  tried  by  the 
Court  of  Special  Sessions,  because  he  may  think,  and  reason- 
ably think,  so  that  the  court  exercises  the  right  of  trial  by 
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jury  and  thereby  be  misled,  but  the  question  must  be  clearly 
put  to  him  if  he  waives  a  trial  by  jury,  and  after  answering 
yes  or  no,  that  fact  must  clearly  and  affirmatively  appear. 

Even  if  the  return  of  the  Special  Sessions  shows  that 
the  question  had  been  put  to  the  prisoner  whether  he  had 
waived  a  trial  by  jury  or  not,  he  has  a  right  to  traverse  such 
a  return  and  show  its  falsity,  the  court  not  being  a  Court  of 
Record.     (The  People  vs.  Matton,  39  How.  Pr.  454.) 

Upon  such  demand  the  court  is  bound  to  issue  a  venire 
directed  to  any  constable  of  the  county  or  marshal  of  the 
city  where  the  offence  is  to  be  tried,  commanding  him  to 
summon  twelve  good  and  lawful  men,  qualified  to  serve  as 
jurors,  and  not  exempt  from  such  service  by  law,  to  be  and 
appear  before  such  court  at  a  time  not  more  than  three  days 
from  the  date  of  the  venire,  and  at  a  place  to  be  named 
therein,  to  make  a  jury  for  the  trial  of  such  offense.^ 

It  is  not  necessary  to  the  validity  of  a  conviction  before 
a  Court  of  Special  Sessions  that  the  court  should  inform  the 
prisoner  of  his  right  to  be  tried  by  a  jury,  or  that  he  should 
expressly  waive  such  right.  Yet  it  seems  that  the  defend- 
ant's right  to  a  trial  by  jury  msijr  be  waived,  by  agreement, 
at  any  time  before  judgment,  and  he  be  tried  by  the  court 
alone.* 

Form  of  Venire. 

Oneida  County,  as : 
To  any  Constable  of  the  said  county — Greeting  : 

You  are  hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New 
York,  to  summon  twelve  good  and  lawful  men,  qualified  to  serve  as  jurors, 
and  not  exempt  from  such  service  by  law,  and  who  shall  be  in  no  wise  of  kin 
either  to  ,  the  complainant,  or  ,  the  defendant,  to  be  and  appear 

before  me,  the  undernamed  Justice  of  the  Peace  of  said  county,  forming  a 
Court  of  Special  Sessions,  on  the  day  of  instant,  at  two  o'clock 

in  the  afternoon,  at  the  office  of  the  undernamed  Justice  in  ,  in  said 

county,  to  make  a  jury  for  the  trial  of  an  issue  of  traverse,  between  the  said 
people  and  the  said  ,  for  the  ofi'ense  of,  &c.,  [here  state  the  offense  :] 

and  have  then  and  there  a  list  of  the  jurors  you  shall  so  summon,  and  this 
precept. 

Given  under  my  hand,  at  ,  ,  18    .  Justice. 

The  statute  directs,  that  the  officer  shall  execute  the 
venire  fairly  and  impartially,  and  not  summon  any  person 
whom  he  shall  suspect  to  be  biased   or  prejudiced   against 

1  2  E.  S.,  2d  ed.,  595,  §  Sand  9.      ,      2  5  Wend.  ^61 ;  1  Hill,  343, 
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the  defendant.  He  must  summon  the  jurors  personally, 
make  a  list  of  the  persons  summoned,  certify  and  annex  it 
to  the  venire,  and  return  the  same  to  the  court.^ 

The  prisoner  must  continue  in  the  custody  of  the  officer 
having  him  in  charge,  from  the  convening  of  the  court  until 
the  termination  of  their  proceedings.* 

If  the  officer  to  whom  the  venire  shall  have  been  delivered 
neglect  to  return  the  same,  a  new  venire  may  be  issued. 
Upon  the  return  of  the  venire,  six  of  the  persons  summoned 
are  to  be  balloted  for,  to  compose  the  jury,  and  the  jurors 
drawn  may  be  challenged  and  set  aside,  as  in  civil  cases. 
In  like  manner,  a  deficiency  in  the  number  of  competent 
jurors  may  be  supplied  from  the  bystanders,  or  others  who 
may  be  competent,  and  against  whom  no  cause  of  challenge 
shall  appear.^ 

Defaulting  jurors  are  liable  to  like  penalties,  and  may  be 
proceeded  against  in  like  manner,  as  provided  by  law,  in 
respect  to  jurors  in  Justices'  Courts.  The  jurors  are  allowed 
no  fees.* 

Form  of  the  Jwror's  Oath. 
Tou  do  swear  in  the  presence  of  Almighty  God,  [or  'you   do  solemnly 
aflSrm,'  as  the  case  may  be]  that  you  will  well  and  truly  try  this   traveise 
between  the  People  of  the  state  of  New  York,  and  ,  the  defendant,  and 

a  true  verdict  give  according  to  evidence,  unless  discharged  by  the  court. 

After  the  jury  shall  be  sworn,  they  must  sit  together, 
and  hear  the  proofs  and  allegations  in  the  case,  which  must 
be  delivered  in  public,  and  in  the  presence  of  the  defendant. 

The  rules  of  evidence  in  criminal  and  civil  cases  are  so 
similar,  that  I  shall  refer  to  my  remarks  on  the  subject  of 
evidence,  only  adding,  that  evidence,  in  criminal  cases, 
should  be  received  and  examined  with  care  and  caution  ; 
that  every  reasonable  presumption  should  be  in  favor  of  the 
prisoner  ;  and  where  a  rational  and  well  founded  doubt  of 
guilt  exists,  the  prisoner  should  be  acquitted. 

Since  the  last  revision  of  my  Treatise,  a  radical  change 
has  taken  place  in  regard  to  the  rules  of  evidence  on  crim- 
inal trials  and  examinations.  By  a  recent  statute,  any  per- 
son charged  with  any  criminal  offense  may  be  a  witness  in 

1  Id.  §  10.  3  Id.  §§  14,  11,  12  and  13. 

2  1  Hill,  843,  5  5  4 Id.  §  39  and  40. 
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his  own  behalf,  upon  any  trial  or  examination,  and  give 
evidence  in  the  same  manner  as  any  other  witness.  The 
statute  reads  as  follows  : 

In  the  trial  of  all  indictments,  complaints  and  other  pro- 
ceedings against  persons  charged  with  the  commission  of 
crimes  or  offenses,  and  in  all  proceedings  in  the  nature  of 
criminal  proceedings  in  any  and  all  courts,  and  before  any 
and  all  officers,  and  persons  acting  indirectly,  the  person 
so  charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness,  but  the  neglect  or  refusal  of 
any  such  person  to  testify  shall  not  create  any  presumption 
against  him.     Sess.  Laws,  1869,  §  1,  Chap.  678. 

Where,  upon  the  trial  of  an  indictment  or  complaint,  the 
accused  offers  himself  as  a  witness,  and  testifies  in  his  own 
behalf  under  the  statute  of  1869,  he  thereby  becomes  sub- 
ject to  the  same  rules,  and  is  called  upon  to  submit  to  the 
same  tests  which  are  legally  applied  to  other  witnesses.  Ac- 
cordingly, when  the  Plaintiff  in  Error,  on  her  trial  for  lar- 
ceny, was  sworn  as  a  witness  in  her  own  behalf,  and  on  her 
cross  examination  was  asked,  "Have  you  ever  been  arrested 
before  for  theft  ?"  and  the  question  was  objected  to  as  an 
attack  upon  her  character,  which  she  had  not  herself  put 
in  issue.  Held,  that  the  question  was  a  proper  one,  and 
no  suggestion  of  privelege  having  been  made,  the  objection 
was  properly  overruled. 

The  court  say  :  She  elected,  however,  to  make  herself  a 
witness.  She  became  and  was  a  competent  witness.  For 
this  purpose  she  left  her  position  as  a  defendant,  and  while 
on  the  stand  as  a  witness,  was  subject  to  the  same  rules, 
and  called  upon  to  submit  to  the  same  tests  which  could 
by  law  be  applied  to  other  witnesses.  The  People  agst. 
Brandon,  42  N.  Y.  265 :  32  N.  Y.,  127 ;  34  N.  Y.,  223. 

On  the  trial  of  an  indictment  against  a  husband  for  ad- 
ministering poison  to  his  wife  with  intent  to  kill  her,  the 
wife  may  be  admitted  as  a  witness  for  the  prosecution. 
And  being  a  competent  witness,  there  is  no  rule  by  which 
any  part  of  her  testimony  should  be  excluded.  People 
agst.  Northrup,  50  Barb.  147,  and  cases  cited. 

Where  the  personal  property  of  one  is,  through  inad- 


Of  Couets  of  Special  Sessions.  847 

vertence,  left  in  the  possession  of  another,  and  the  latter 
animo  furandi,  conceals  it,  he  is  guilty  of  larceny  ;  know- 
ing it  to  be  the  property  of  another,  his  possession  will  not 
protect  him  from  the  charge  of  felony.^ 

It  seems  that  where  property  is  found  in  the  highway, 
and  the  finder  knows  the  owner,  or  there  be  any  mark  upon 
it  by  which  the  owner  may  be  ascertained,  and  the  finder, 
instead  of  restoring  it,  converts  it  to  his  own  use,  such  con- 
version will  constitute  a  felonious  taking.^ 

Although  every  larceny  includes  a  trespass,  and  cannot 
exist  unless  there  has  been  a  taking  from  the  possession  of 
another,  yet  where  one  having  only  the  care,  charge  or  cus- 
tody of  property  for  the  owner,  converts  it  animo  furandi, 
it  is  larceny,  the  possession  in  judgment  of  law  remaining  in 
the  owner  till  the  conversion.* 

To  charge  in  an  indictment  that  the  defendant,  on  the 
1st  day  of  June,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  finding  of  the  indictment, 
(Sept.  12,)  sold  by  retail  to  divers  citzens  of  this  state,  and 
to  divers  persons  to  the  jurors  unknown,  strong  and  spirit- 
uous liquors,  to  wit :  three  gills  of  bi'andy,  three  gills  of 
rum,  &c.,  is  not  to  charge  several  distinct  offenses  in  the 
same  count,  in  any  such  sense  as  to  invalidate  the  count  or 
the  indictment. 

It  is  unnecessary  to  name  in  the  indictment,  the  particu- 
lar person  to  whom  the  defendant  sold  the  liquor  constitu- 
ting the  offense.     The  People  agt.  Osgood,  39  N.  Y.  149. 

After  hearing  the  proofs  and  allegations,  the  jury,  (unless 
they  forthwith  agree  without  leaving  the  court,)  must  re- 
tire. And,  for  this  purpose,  a  constable  or  marshal  must 
be  sworn  by  the  court,  as  follows : 

Tou  swear  in  the  presence  of  Almighty  God,  that  you  will  to  the  utmost 
of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  together,  in 
some  private  and  convenient  place,  without  any  meat  or  drink,  except  such 
as  shall  be  ordered  by  the  court  j  and  that  you  will  not  suffer  any  communi- 
cation, orally  or  otherwise,  to  be  made  to  them  ;  and  that  you  will  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  on  their  verdict  until  they 

1  The  People  vs.  MoGrarrow,  17  Wend.  3  The  People  vs.  Call,  1   Denio,  120, 

460.  Beardsley  J. 

2  Id. 
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shall  be  discharged;  and  that  you  will  not,  before  they  render  their  verdict, 
communicate  to  any  person  the  state  of  their  deliberations,  or  the  verdict 
they  have  agreed  on."I 

In  case  the  jury  does  not  agree,  the  cause  may  be  con- 
tinued over  from  Saturday  until  Monday ;  and  this  will 
not  be  a  violation  of  the  statute  declaring  that  no  court  shall 
be  opened  or  transact  any  business  on  Sunday,  unless  it  be 
for  the  purpose  of  receiving  a  verdict  or  discharging  a  jury. 
This  is  not  a  keeping  open  of  the  court,  in  contemplation 
of  the  law,  except  so  far  as  to  prevent  the  Justice  from 
losing  jurisdiction  of  the  cause.^ 

Where  a  cause  pending  before  a  Court  of  Special  Ses- 
sions was  submitted  to  the  jury  at  2  o'clock  in  the  morning- 
of  Sunday,   and  the  jury   rendered   their  verdict  about   3 
o'clock,  held,  that  the  conviction  was  erroneous,  and  it  was 
reversed.* 

"Where,  after  a  trial  had  commenced  before  a  Court  of 
Special  Sessions,  a  postponement  took  place  at  the  instance 
of  the  prisoner,  for  several  days,  and  the  jury  were  allowed 
to  separate  in  the  meantime,  having  been  previously  ad- 
monished by  the  court,  however,  not  to  converse  with  any 
one  in  relation  to  the  case;  it  was  held  not  to  be  a  sufficient 
ground  for  reversing  the  conviction ;  especially  as  no  mis- 
behavior on  the  part  of  the  jurors  was  alleged.* 

When  the  jurors  have  agreed  on  their  verdict,  they  must 
deliver  the  same  to  the  court ;  who  are  to  enter  it  in  the 
minutes  of  the  proceedings  to  be  kept  by  them.  If  the  first 
jury  cannot  agree,  and  are  therefore  discharged,  the  court 
have  the  power,  and  it  is  their  duty,  to  issue  a  second 
Yenire,  for  another  jury  to  try  the  defendant.' 

Where  a  defendant,  tried  under  the  above  provisions  of 
the  statute  either  by  the  court  or  by  a  jury,  is  convicted, 
the  court  must  render  judgment  thereon,  and  inflict  such 
punishment,  by  fine  or  imprisonment,  or  both,  as  the  nature 
of  the  case  may  require.  But  such  fine  must  in  no  case 
exceed  fifty  dollars,  nor  such  imprisonment  six  months.     If 

1  2  R.  S.  713,  §  13  to  17;  Id.  244,  §  109.    4  6  Hill,  32. 

2  6  Wend.  639.  See  2  R.  S.  279.  6  R.  s.  713,  §  18;  5  Wend.  630. 

3  Pulling  vs.  The  People,  8  Barb.  384. 

8  Cowen,  30;  20  John.  140. 
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a  defendant,  tried  in  either  of  the  above  methods  is  acquit- 
ted, he  must  be  immediately  discharged. ^ 

Whenever  a  magistrate  or  a  jury,  before  vfhom  a  criminal 
cause  is  tried  under  the  provisions  of  the  act  of  May  10th, 
1845,  is  satisfied  from  the  evidence  and  proceedings  had 
before  them,  that  the  person  or  persons  charged  and  tried 
were  complained  of  and  proceeded  against  without  probable 
cause,  and  with  malicious  intent  to  injure  or  harrass,  they 
may  render  a  verdict  for  costs  against  the  complainant ; 
whereupon  the  magistrate  must  enter  judgment  for  the 
amount  of  such  costs,  upon  which  an  execution  may  issue 
against  the  person  or  property  of  such  complainant,  in  the 
same  manner  as  upon  a  judgment  rendered  for  a  tort,  by  a 
Justice  of  the  Peace.^ 

The  following  form  may  serve  as  a  precedent  of  a  war- 
rant, and  be  adapted,  without  diflSculty,  to  the  judgment,  as 
it  may  be  : 

'  Farm  of  a  Warrant  to  Commit,  ^c. 

COCNTT,  S3  : 

To  any  Constable  of  said  county,  and  to  the  Keeper  of  the  Common  Jail  of 

said  county — Greeting: 

Whereas,  at  a  Court  of  Special  Sessions  of  the  Peace,  convened  and  held 
this  day,  at  the  office  of  ,  in  the  town  of  ,  in  said  county,  before 

the  undersigned,  a  Justice  of  the  Peace  of  said  county,  for  the  trial  of  , 

charged  on  the  oath  of  ,  before  the  undersigned,  ,  with  having, 

on  the  day  of  at  the  town  aforesaid,  assaulted  and  beaten  the  said 

;  the  said  was  duly  convicted  of  the  said  offence.    And  whereas, 

upon  such  conviction,  the  said  Court  did  adjudge  and  determine  that  the  said 
should  pay  a  fine  of  dollars,  and  be  imprisoned  in  the  common 

jail  of  said  county  twenty  days.     These  are  therefore  to  command  you,  the 
said  Constable,  forthwith  to  convey  and  deliver  the  said  to  the  said 

Keeper.    And  you,  the  said  Keeper,  are  hereby  commanded  to  receive  the 
said  into  your  custody  in  the  said  jail,  and  him  there  safely  keep,  until 

the  expiration  of  the  said  twenty  days,  and  until  he  shall  pay  the  said  fine,  or 
be  thence  discharged  Dy  due  course  of  law. 

Given  under  my  hand  and  seal,  the        day  of       18    . 

[Signature  of  the  Justice.] 

When  a  conviction  shall  be  had  before  a  Court  of  Spe- 
cial Sessions,  the  magistrate  holding  the  court,  must  make 
a  certificate  of  the  conviction,  under  his  hand,  in  which  it 
will  "be  sufficient  briefly  to  state  the  offense  charged,  and 

1  Id.  714,  §  19,  20.  2  Laws  of  1845,  p.  188,  §  16. 
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the  conviction  and  judgment  thereon,  and  if  any  fine  has 
been  collected,  the  amount  thereof,  and  to  whom  paid." 

A  certificate  of  conviction  made  by  a  Court  of  Special 
Sessions,  in  the  form,  and  filed  in  the  county  clerk's  oflSce 
within  the  time  prescribed  by  statute,  is  conclusive  evidence 
of  the  facts  therein  stated.  ^ 

Where  in  a  Court  of  Special  Sessions,  a  defendant  was 
convicted  of  petit  larceny  upon  a  complaint,  for  stealing  one 
white  woolen  flannel  sheet,  and  the  evidence  on  the  trial 
related  to  a  blanket  made  of  cotton  and  wool,  the  warp 
being  cotton  and  the  filling  woolen,  and  the  variance  was 
objected  to,  held,  that  it  was  material  and  fatal,  and  the 
conviction  was  reversed.* 

Certificate  of  Conviction  by  Cowt  of  Special  Sessions. 

Oneida  County,  ss  : 

I,  the  undersigned,  Justice  of  the  Peace  of  the  said  county,  do  hereby  cer- 
tify that  at  a  Court  of  Special  Sessions  of  the  Peace,  convened  and  held  at  the 
house  of  in  the  town  of  ,  in  said  county,  before  me,  for  the  trial 

of  ,  charged  on  the  oath  of  ,  before  the  undersigned,  ,  with 

having,  on  the  day  of  ,  at  the  place  aforesaid,  assaulted   and 

beaten  the  said  ;  and  the  said  was  duly  convicted  by  such  court 

of  the  said  offense.  And  upon  such  conviction,  the  said  court  did  adjudge 
and  determine,  that  for  the  said  offense,  the  said  should  pay  a  fine  of 

five  dollars,  and  be  imprisoned  in  the  common  jail  of  said  county  for  the  term 
of  ninety  days.  And  I  further  certify,  that  said  fine  has  not  been  collected, 
[or,  that  said  fine  has  been  paid  to  me,  or  as  the  fact  may  be.] 

In  witness  whereof,  I  have  hereunto  set  my  hand,  at  in  said  county, 

,  18    .  Justice. 

If  the  defendant  plead  guilty  to  the  charge,  the  foregoing 
form  may  be  readily  adapted  to  the  case,  by  omitting  what 
is  said  of  the  trial  before  the  court  or  jury. 

The  certificate  must  be  filed  in  the  county  clerk's  office, 
within  twenty  days  after  the  conviction. 

Whenever  the  magistrate  or  jury  before  whom  a  criminal 
cause  shall  be  tried  before  a  Court  of  Special  Sessions,  shall 
be  satisfied  from  the  evidence  and  proceedings  had  before 
them,  that  the  person  or  persons  charged  and  tried,  were 
complained  of  and  proceeded  against  without  probable 
cause,  and  with  malicious  intent  to  injure  or  harrass,  they 

1  The  People  vs.  Powers,  2  Selden,    2  Alkenbrack  vs.  The  People,  1   De- 
50j7Hill,35.  nio,  80,  Beardsley  J. 
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may  render  a  verdict  for  costs  against  the  compltinant; 
whereupon  the  magistrate  shall  enter  judgment  for  the 
amount  of  such  costs,  upon  which  an  execution  may  issue 
against  the  property  or  person  of  such  complainant,  in  the 
same  manner  as  upon  a  judgment  rendered  for  a  tort  by  a 
Justice  of  the  Peace.i 

Minutes  to  be  Kept  by  Courts  of  Special  Sessions. 

Minutes  of  a  Court  of  Special  Sessions  held  at  the  town  of  ,  in  the 

county  of  ,  before  ,  Esquire,  a  Justice   of  the  Peace  of  the  said 

county,  for  the  trial  of  ,  charged  before  the  said   Justice,  on  the  oath 

of  ,  with  assaulting  and  beating  the  said    '        : 

September  1.  18  .  Court  met;  the  complainant  and  defendant  appeared. 
The  defendant  being  arraigned,  plead  not  guilty;  and  demanded  that  he  be 
tried  by  a  jury.  Venire  issued,  returnable  2d  inst.,  at  2  P.  M.,  at  the  office 
of    .     Court  adjourned  accordingly. 

September  2d.  Court  met  pursuant  to  adjournment.  Complainant  and 
defendant  appeared.    Venire  returned  by  ,  constable.    Jurors  sworn; 

.  [insert  names.] 

Witnesses  for  People  sworn,  ,  Sec. 

"Witnesses  for  defendant  sworn,  IT.  S.,  &o. 

After  hearing  the  proofs  and  allegations,  the  jury  retire  under  the  charge 
of  a  constable,  and  return  into  court,  and  say  they  find  the  defendant  guilty. 

Court  adjudged  that  defendant  pay  a  fine  of  dollars,  and  be  impris- 

oned for  the  .term  of  days. 

A  sentence  inflicting  corporeal  punishment  cannot  be  pro- 
nounced in  the  absence  of  the  defendant,  but  the  personal 
presence  of  the  defendant  is  not  necessary  where  a  fine  only 
is  imposed.^ 

F'orm  of  Entry  in  Justices  Docket  that  Complainant  did  not  act  in  good 
faith  in  making  the  Complaint 

But  inasmuch  as  it  appears,  [or,  by  verdict  of  the  jury,]  that  ,  the 

said  complainant,  proceeded  against  the  defendant  without  probable  cause, 
and  with  a  malicious  intent  to  injure  him,  judgment  is  rendered  against  the 
said  for  the  costs,  amounting  to  the  sum  of  dollars; 

The  statute  does  not  define  what  items  of  costs  are  to  be 
included  in  the  judgment  which  the  Justice,  in  such  cases, 
is  bound  to  render,  but  I  think  there  can  be  no  doubt  it 
should  include  all  legal  costs  that  have  accrued  in  the  pro- 
ceeding, and  could  in  other  cases  be  charged  to  the  town  or 
county. 

1  Laws  of  1815,  p.  186,  §  16.  2  The    People  vs.  Clarke,    1    Parker 

B.  360. 
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The  Justice  should  enter  in  his  minutes  the  items  of  costs 
he  may  charge  t6  the  complainant. 

Form  of  Execution  against  the  Complainant. 

Oneida  County,  ss  : 

To  any  Constable  of  said  county — Greeting : 

TVherejis,  ,  of  the  town  of  ..  in  said  county,  made  a  complaint 

against  ,  on  oath,  before  the  undernamed,  a  Justice  of  the  Peaee  of 

said  town  of  ,  for,   [here  state  the  substance  of  the  complaint;]  and 

whereas,  the  said  was  brought  before  me,  and  tried  upon  said  charge, 

on  the  day  of  ,  18     ,  sitting  as  a  Court  of  Special  Sessions  for  thac 

purpose,  (and  a  jury  duly  impanneled  and  sworn  before  me,;  and  after  hear- 
ing the  proofs  and  allegations  as  well  on  the  part  of  the  complainant  as  of  the 
said  defendaat,  the  said  jury  returned  their  verdict  to  me,  whereby  they  found 
the  said  defendant  not  guilty  of  said  charge,  and  also  a  verdict  against  the 
said  complainant  for  the  costs :  and  I  did  then  and  there,  upon  the  return 
and  entry  of  said  verdict,  enter  judgment  against  the  said  for  the  said 

costs,  amounting  to  the  sum  of  five  dollars  : 

You  are  therefore  hereby  commanded,  in  the  name  of  the  People  of  the 
State  of  New  York,  to  levy  the  said  sum  of  dollars  for  said  costs,  of 

the  goods  and  chattels  of  the  said  ,  (except  such  goods  and  chattels  as 

are  by  law  exempt  from  execution,)  and  bring  the  money  which  you  shall  col- 
lect, in  sixty  days  from  the  date  hereof,  before  me,  at  my  office  in  ,  to 
satisfy  the  same;  and  if  no  such  goods  or  chattels,  or  not  sufficient  to  satisfy 
this  execution,  can  be  found,  you  are  further  required  to  take  the  body  of  the 
said  and  convey  him  to  the  common  jail  of  said  county,  there  to  re- 
main until  this  execution  be  paid,  or  he  be  thence  discharged  according  to 
law.    Given  under  my  hand,  at           ,           18    . 

Justice. 

Powers  of  Courts  of  Sessions. 

CHAPTEE  339. 

AN  ACT  in  relation  to  Courts  of  Special  Sessions,  Courts 

of  Sessions,  and  Police  Courts. 

Pabbbd  April  14, 1859. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows  : 

Section  1.  All  of  the  act  entitled  "  An  act  defining  the 
powers  and  duties  of  Courts  of  Special  Sessions,  except  in 
the  city  and  county  of  New  York  and  the  city  of  Albany, 
and  Courts  of  Sessions,  and  regulating  appeals  in  criminal 
cases,"  passed  April  seventeenth,  eighteen  hundred  and 
fifty-seven,  with  the  exception  of  the  first  two  sections 
thereof,  is  hereby  repealed ;  that  is  to  say,  the  last  twenty- 
three  sections  thereof  are  repealed. 
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§  2.  A  writ  of  certiorari  to  remove  into  the  Court  of 
Sessions  of  the  county  a  conviction  had  before  any  Court 
of  Special  Sessions  or  Police  Court,  may  be  allowed  on  the 
application  of  the  party  convicted,  by  any  justice  of  the 
Supreme  Court,  or  by  any  officer  authorized  to  perform 
the  duties  of  such  justice  in  vacation. 

§  3.  The  Courts  of  Sessions  of  the  several  counties  are 
vested  with  the  same  powers  within  their  respective 
counties,  in  relation  to  such  certiorari  to  Courts  of  Special 
Sessions  and  Police  Courts,  and  the  proceedings  thereon, 
and  all  matters  growing  out  thereof,  or  subsequent  thereto, 
or  connected  therewith,  as  are  possessed  by  the  Supreme 
Court,  under  article  fourth,  of  title  three,  of  chapter  two, 
of  the  fourth  part  of  the  Revised  Statutes.  All  the  pro- 
visions of  said  article  fourth,  except  as  herein  otherwise 
provided,  are  made  applicable  to  such  certiorari  hereby 
authorized,  and  to  the  allowance  thereof,  and  to  the  pro- 
ceedings thereon,  and  to  all  matters  growing  out  thereof, 
oi-  subsequent  thereto,  or  connected  therewith,  including 
recognizances,  judgment  and  sentence;  but  the  writ,  affi- 
davit and  return,  in  cases  under  this  act,  shall  be  filed  in 
tlie  office  of  the  County  Clerk,  and  the  notice  required  by 
said  article  fourth  to  be  served  on  the  Attorney-General, 
shall  in  such  cases  be  served  on  the  District  Attorney  of 
the  county. 

§  4.  The  Courts  of  Sessions  of  the  several  counties  in 
this  state  shall  have  power  to  grant  new  trials  upon  the 
merits,  or  for  irregularity,  or  on  the  ground  of  newly  dis- 
covered evidence,  in  all  cases  tried  before  them. 

Of  Writs  of  Certiorari  to  Courts  of  Special  Sessions. 
2  R.  S.  718,  2  Edm.  St.  742,  a. 
Section  42.  A  writ  of  certiorari,  to  remove  into  the 
Supreme  Court  a  conviction  had  before  a  Court  of  Special 
Sessions,  may  be  allowed  on  the  application  of  the  party 
convicted,  by  any  Justice  of  the  Supreme  Court,  or  by  any 
officer  authorized  to  perform  the  duties  of  such  Justice  in 
vacation. 
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§  43.  The  party  desiring  such  certiorari,  «r  some  one  in 
his  behalf,  shall  apply  for  the  same  within  ten  days  after 
such  conviction  shall  have  been  had,  and  shall  make  an 
affidavit  specifying  the  supposed  errors  in  the  proceedings 
or  judgments  complained  of. 

§  44.  If  the  officer  to  whom  application  for  such  cer- 
tiorari shall  be  made,  shall  be  satisfied  that  any  error  has 
been  committed  in  the  proceedings  or  the  judgment,  he 
shall  endorse  upon  the  writ  his  allowance  thereof,  and  shall 
certify  the  affidavit  upon  which  the  certiorari  was  allowed. 
But  where  the  defendant  shall  have  been  tried  by  a  j  ury, 
no  certiorari  shall  be  allowed  upon  the  ground  that  the 
verdict  of  such  jury  was  against  evidence. 

§  45.  The  said  writ  and  original  affidavit  shall  be  de- 
livered to  the  magistrates,  or  one  of  them,  before  whom 
the  conviction  was  had,  within  ten  days  after  such  allow- 
ance. 

§  46.  The  magistrates  to  whom  the  certiorari  shall  be 
directed,  shall  make  a  special  return  to  all  the  matters  spe- 
cified in  the  affidavit  accompanying  the  writ;  and  shall 
cause  such  writ,  affidavit  and  return,  to  be  filed  in  the 
office  of  one  of  the  clerks  of  the  Supreme  Court,  within 
twenty  days  after  the  service  of  the  said  writ. 

§  47.  The  Supreme  Court  shall  have  the  like  power  to 
compel  the  making  of  such  return,  and  to  require  the  same 
to  be  amended  and  perfected,  as  in  cases  of  mandamus. 

§  48.  A  certified  copy  of  every  such  certiorari,  affidavit 
and  return,  shall  be  served  by  the  party  prosecuting  the 
writ,  upon  the  attorney-general,  with  at  least  four  days' 
notice  of  the  argument  thereof. 

§  49.  It  shall  not  be  necessary  for  the  party  convicted  to 
appear  in  the  Supreme  Court  upon  the  prosecution  of  such 
certiorari;  nor  shall  any  assignment  of  errors  or  joinder 
in  error  be  necessary,  but  the  Supreme  Court  shall  proceed 
to  hear  the  parties  and  give  judgment  on  the  return  to 
such  writ. 

§  50.  If,  at  the  time  of  his  conviction,  any  defendant 
shall  notify  the  magistrates  before  whom  the  same  shall 
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have  been  had,  that  he  intends  to  remove  such  conviction 
by  writ  of  certiorari,  and  shall  offer  to  become  bound  in  a 
recognizance  with  satisfactory  sureties,  to  appear  at  the 
next  court  of  General  Sessions  of  the  peace  to  be  held  in 
the  same  county,  and  to  abide  the  judgment  or  order  of 
that  court  in  the  premises,  it  shall  be  the  duty  of  such 
magistrates  to  take  such  recognizance,  and  thereupon  to 
suspend  the  execution  of  any  sentence  upon  such  convic- 
tion; but  such  sentence  shall  be  pronounced,  and  entered 
in  the  minutes  of  the  proceedings. 

§  51.  If  the  party  convicted  shall  have  been  committed 
to  prison  in  pursuance  of  his  sentence,  upon  beconiing 
bound  with  a  conditio  a  as  provided  in  the  last  section,  with 
such  sureties  as  shall  be  approved  by  the  officer  allowing 
the  writ  of  certiorari,  he  shall  be  entitled  to  be  discharged 
from  such  imprisonment ;  and  the  certificate  of  such  officer, 
stating  the  facts  and  ordering  the  jailor  to  discharge  such 
prisoner,  shall  be  a  sufficient  warrant  for  his  discharge. 

§  52.  The  magistrates  or  officer  by  whom  any  recogni- 
zance under  either  of  the  two  last  sections  shall  be  taken, 
shall  immediately  cause  the  same  to  be  filed  with  the  clerk 
of  the  county. 

§  53.  The  Court  of  General  Sessions  in  which  the  party 
so  convicted  and  recognized,  shall  be  bound  to  appear, 
shall  have  power  to  continue  such  recognizance,  or  to  re- 
quire a  new  recognizance  with  further  or  other  sureties, 
until  the  decision  of  the  Supreme  Court  shall  be  had  in 
the  premises  ;  and  in  default  of  compliance  with  any  such 
requisition,  the  said  Court  of  General  Sessions  may  commit 
the  party  so  convicted  to  close  custody. 

§  54.  If  the  conviction  be  reversed,  and  the  defendant 
be  in  prison,  by  virtue  thereof,  the  Supreme  Court  shall 
award  a  writ  of  supersedeas  for  his  discharge.  If  the  de- 
fendant shall  have  been  let  to  bail,  as  above  provided,  the 
judgment  of  the  Supreme  Court,  whether  the  conviction 
be  reversed  or  affirmed,  shall  be  remitted  to  the  Court  of 
General  Sessions  of  the  proper  county,  to  be  by  that  court 
carried  into  effect. 
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§  65.  Upon  such  judgment  being  received,  the  Court  of 
General  Sessions,  if  the  conviction  be  reversed,  shall  dis- 
charge the  defendant ;  if  the  conviction  be  affirmed,  and 
the  defendant  shall  have  been  sentenced  by  the  Court  of 
Special  Sessions,  such  Court  of  General  Sessions  shall  order 
that  such  sentence  be  executed ;  and  if  the  defendant  shall 
have  been  let  out  of  prison  as  herein  provided,  he  shall  be 
remanded  to  such  prison  for  the  remainder  of  the  term  for 
which  he  was  sentenced. 

§  SC.  If  the  conviction  be  affirmed,  and  the  defendant 
shall  not  have  been  sentenced,  the  Court  of  General  Ses- 
sions shall  proceed  to  sentence  the  defendant  upon  such 
conviction,  in  the  same  manner  and  with  the  like  effect  as 
if  such  conviction  had  been  had  in  such  Court  of  General 
Sessions. 

§  57.  If  it  shall  appear  to  the  Supreme  Court  that  the 
person  prosecuting  such  certiorari  has  unreasonably  de- 
layed to  notice,  or  bring  on  for  argument  the  return  to 
such  writ,  such  court  may  enter  a  rule  to  quash  such  cer- 
tiorari; and  upon  the  same  being  certified  to  the  Court  of 
General  Sessions  in  which  the  person  prosecuting  such 
writ  shall  be  bound  to  appear,  such  court  shall  proceed 
thereon,  in  the  same  manner  as  if  the  judgment  of  the 
.  Court  of  Special  Sessions  had  been  affirmed  by  the  Su- 
preme Court. 

Affidavit  for  Certiorari  to  Oourt  of  Special  Sessions. 


The  People  of  the  State  of  New  York, 

against 

John  Doe. 


Rensselaer  County,  bs  : 

John  Doe,  of  the  town  of  Gfreenbush,  in  said  county  of  Rensselaer,  heing 
duly  sworn,  says  that  on  the  first  day  of  January,  1868,  he  was  arrested  by 
George  Benedict,  one  of  the  constables  of  said  county,  and  taken  before 
Henry  Goodrich,  one  of  the  justices  of  the  peace  of  said  county,  at  the  office 
of  said  Goodrich,  in  the  town  of  Greenbush,  and  was  thereupon,  to  wit : 
at  the  time  and  place  last  aforesaid  informed  by  said  Goodrich  that  he  was 
arrested  by  virtue  of  a  criminal  warrant  issued  by  the  said  Goodrich  as 
such  justice  as  aforesaid,  upon  a  complaint  theretofore  made  by  one  James 
Brown,  charging  this  deponent  with  having,  at  the  tdwn  of  Greenbush 
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aforesaid,  on  the  27th  day  of  January,  1898,  been  guilty  of  an  assault  and 
battery  upon  the  said  James  Brown.  Deponent  further  says  that  he  there- 
upon plead  not  guilty  to  the  said  criminal  charge  or  accusation,  and  that 
the  issue  so  joined  afterwards  came  on  to  be  tried  before  the  said  Henry 
Goodrich,  justice  of  the  peace  as  aforesaid,  acting  as  a  Court  of  Special 
Sessions  at  the  town  of  Greenbush  aforesaid,  on  the  third  day  of  January, 
1868.  That  upon  the  said  trial  this  deponent  was  convicted  by  the  said 
justice  acting  as  such  Court  of  Special  Sessions  as  aforesaid,  of  having  been 
guilty  of  the  said  offence  of  assault  and  battery  as  stated  in  said  warrant, 
and  was  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  sentenced  by 
the  said  justice  acting  as  such  Court  of  Special  Sessions  as  aforesaid,  to  be 
confined  in  the  Albany  Penitentiary  Jor  the  period  of  three  months. 

This  deponent  further  states  that  upon  the  said  trial  one  Samuel 
Morris  was  sworn  and  examined  as  a  witness  on  behalf  of  the  prosecution . 
That  the  counsel  for  the  people  then  put  the  following  question,  to  wit, 
[here  state  the  guestiori\,  to  the  said  witness  ;  that  the  counsel  for  this  de- 
ponent immediately  objected  to  the  said  question  upon  the  ground  that 
[state  the  grounds  of  the  objection],  but  that  the  said  Henry  Goodrich,  then 
and  there  holding  a  Court  of  Special  Sessions  for  the  trial  of  this  deponent 
upon  the  criminal  charge  aforesaid,  overruled  the  said  objection,  to  which 
ruling  the  counsel  for  this  deponent  then  and  there  duly  excepted,  and  the 
said  witness,  Morris,  answered  the  said  question  as  follows  [here  state  Ms 
answer}. 

This  deponent  further  states  that  upon  the  aforesaid  trial,  this  deponent 
offered  John  Synan  as  a  witness,  in  his  behalf,  who  was  duly  sworn  as  such 
witness,  and  that  thereupon  the  counsel  for  deponent  asked  of  said  Synan 
the  following  question  [here  state  it},  to  which  question  the  counsel  for  the 
prosecution,  then  and  there  objected  on  the  ground  that  [state  the  grounds 
of  the  objection},  and  the  said  Henry  Goodrich  then  and  there  holding  such 
Court  of  Special  Sessions  decided  to  sustain  the  said  objection,  to  which 
ruling  and  decision  this  deponent  then  and  there  duly  excepted. 

That  this  deponent  by  his  said  counsel  then  offered  to  prove  by  the  said 
Synan  that  [here  state  the  offer  made}  as  a  defence  to  said  prosecution,  but 
the  said  Goodrich  so  holding  such  Court  of  Special  Sessions  as  aforesaid 
then  and  there  declined  and  refused  to  admit  or  receive  the  said  evidence  so 
offered  to  be  proved  by  the  testimony  of  the  said  witness  Synan,  to  which 
said  ruling  and  decision  the  counsel  for  this  deponent  then  and  there  dmly 
excepted. 

This  deponent  further  states  that  as  he  is  advised  by  his  counsel,  and 
verily  believes,  his  said  conviction  and  the  sentence  and  judgment  pro- 
nounced thereon  as  aforesaid  were  illegal  and  erroneous.  That  each  and 
every  of  the  rulings  and  decisions  above  stated,  and  so  made  as  aforesaid 
by  said  Justice  Goodrich,  so  holding  such  Court  of  Special  Sessions  as  afore- 
said, were  illegal  and  erroneous,  and  prejudicial  to  the  rights  of  this  depo- 
nent  upon  the  said  trial,  and  that  the  said  Court  of  Special  Sessions  had  no 
legal  power  or  authority  to  either  sentence  this  deponent  to  be  confined  in 
the  Albany  Penitentiary,  or  to  sentence  this  deponent  to  be  confined  or  im- 
prisoned for  any  longer  period  than  sixty  days.  ,       „        J 

Wherefore,  this  deponent  prays  that  a  writ  of  certioran  may  be  allowed 
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by  the  proper  officer  in  pureuauce  of  the  statute  in  such  case  made  and  pro- 
vided, and  directed  to  the  said  Court  of  Special  Sessions  by  which  this  de- 
ponent was  so  tried,  convicted  and  sentenced  as  aforesaid,  and,  that  such 
proceedings  may  be  had  thereon  as  to  law  and  justice  shall  appertain. 

JOHN  DOE. 
Sworn  to  and  subscribed  before  me, ) 
this  4th  day  of  January,  1868.       y 

C.  R.  iNGAiiLS,  Supreme  Court  Justice. 

Indorsement  to  he  made  on  the  foregoing  Affidavit. 
I  hereby  certify  that  the  within  is  the  affidavit  upon  which  a  writ  of  cer- 
tiorari in  the  matter  of  the  conviction  of  John  Doe,  upon  a  charge  of  assault 
and  battery,  before  Henry  Goodrich,  i  justice  of  the  peace  of  the  county  of 
Rensselaer,  acting  as  a  Court  of  Special  Sessions,  on  the  third  day  of 
January,  1868,  was  allowed. 
Dated  January  4th,  1868. 

C.  E.  INGALLS, 
Supreme  Court  Justice. 

Writ  of  Certiorari  to  Court  of  Special  Sessions 
The  people  of  the  state  of  New  York  to  Henry  Goodrich,  one  of 
[li.  s  ]  the  justices  of  the  peace  of  the  county  of  Rensselaer,  Greeting: 
We,  having  been  informed  that  John  Doe,  of  the  town  of  Greenbush,  in 
said  county,  was  lately,  in  a  Court  of  Special  Sessions  held  before  you,  con- 
victed of  the  ofltence  of  assault  and  battery,  and  being  willing  for  certain 
causes  to  be  certified  of  said  conviction,  and  of  the  complaint,  proceedings 
and  judgment  against  said  John  Doe,  do  command  you  that  the  original 
complaint,  the  proceedings,  testimony  and  judgment,  with  all  things  touch- 
ing the  same,  by  whatsoever  name  the  party  may  be  called  therein,  you 
send  to  our  justices  of  our  Court  of  Sessions,  in  and  for  the  county  of 
Rensselaer,  distinctly  and  plaiWy  under  your  hand  and  seal,  and  that  you 
cause  this  writ  and  the  affidavit  delivered  to  you  therewith,  and  your  return 
thereto,  to  btf  filed  in  the  office  of  the  Rensselaer  County  Clerk,  within  twenty 
days  after  the  service  of  this  writ. 

Witness,  Hon.  Charles  R.  Ingalls,  one  of  the  justices  of  the  Supreme 
Court  of  the  state  of  New  York,  at  the  city  of  Troy,  this  4th  day  of  January, 
1868.  J.  T.  DAVIS,  Clerk. 

John  Moras,  Attorney. 

[Indorsed.'} 
I  hereby  allow  the  within  writ. 
Dated  January  4th,  1868. 

C.  R.  INGALLS, 
Swprem^e  Court  Justice. 

Recognizance  to  be  given  by  prisoner  upon  the  removal  of  a  conviction  had 
before  a  Court  of  Special  Sessions  into  the  Court  of  Sessions. 

County  op  Ebnsselabr,  ss.  : 
Be  it  remembered  that  on  this  tenth  day  of  January,  1868,  before  me, 

Gilbert  Robertson,  Jr.,  Rensselaer  county  judge,  personally  came  John  Doe 
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Samuel  Tappin  and  Alexander  Kelly,  all  of  the  city  of  Troy,  in  said  county, 
and  severally  and  respectively  acknowledged  themselves  to  be  indebted  to 
the  people  of  the  state  of  New  York  in  manner  and  form  following,  that  is 
to  say  ;  the  said  John  Doe,  in  the  sum  of  two  hundred  dollars,  and  the  said 
Samuel  Tappin  and  Alexander  Kelly  in  ths  sum  of  one  hundred  dollars 
each  to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tenements 
to  the  use  of  the  said  people  if  default  shall  be  made  in  the  condition  fol- 
lowing : 

Whereas,  at  a  Court  of  Special  Sessions,  held  at  the  town  of  Qreenbush 
in  said  county  by  and  before  Henry  Goodrich,  Esq,,  one  of  the  justices  of 
the  peace  of  said  county,  on  the  9th  day  of  January,  1868,  for  the  trial  of 
the  said  John  Doe,  charged  with  ha.ving,  at  the  said  town  of  Greenbueh, 
on  the  1st  day  of  January,  1868,  committed  an  assault  and  battery  upon 
one  James  Brown  ;  the  said  John  Doe  was  convicted  of  said  criminal  charge 
and  accusation  by  the  said  Court  of  Special  Sessions,  and  then  and  there 
sentenced  to  pay  a  fine  of  fifty  dollars  or  be  imprisoned  for  six  months  in 
the  common  jail  of  the  c6unty  of  Rensselaer.  And  whereas,  the  said  John 
Doe  has  this  day  applied  for  and  obtained  a  writ  of  certiorari,  to  remove  the 
said  conviction  into  the  Court  of  Sessions  of  the  county  of  Rensselaer. 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that  if  the  said 
John  Doe  shall  personally  appear  at  the  next  Court  of  Sessions  to  be  held 
in  and  for  the  said  county  of  Rensselaer,  and  shall  abide  the  judgment  or 
order  of  that  court  in  the  premises,  then  this  recognizance  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

JOHN  DOE, 
SAMUEL  TAPPIN, 
ALEXANDER  KELLY. 
Taken,  subscribed  and  acknowledged  before) 
me,  this  15th  day  of  January,  1868.         ) 

G.  Robertson,  Jr., 

RenSselaer  County  Judge. 

[Indorsement  on  above  Recognizance.^ 
I  hereby  approve  of  the  foregoing  recognizance  as  to  its  form  and  manner 
of  execution,  and  the  sufficiency  of  the  sureties  therein  named. 
Dated  January  10th,  1868. 

G.  ROBERTSON,  Jr., 

Rensselaer  County  Judge. 

Order  to  release  prisoner  upon  the  execution  of  the  foregoing  Becognieofice. 
To  the  keeper  of  the  common  jail  of  the  county  of  Rensselaer  : 

I,  Charles  R.  Ingalls,  one  of  the  justices  of  the  Supreme  Court  of  the 
state  of  New  York,  do  hereby  certify  that  a  writ  of  certiorari,  removing 
into  the  Court  of  Sessions  of  the  county  of  Rensselaer,  the  proceedings  and 
judgment  had  upon  the  conviction  of  John  Doe,  upon  a  charge  of  assault 
and  battery  upon  James  Brown,  which  said  conviction  was  had  before  a 
Court  of  Special  Sessions  held  by  Henry  Goodrich,  one  of  the  justices  of 
the  peace  of  the  county  of  Rensselaer,  at  the  town  of  Greenbush  in  said 
county  on  the  3d  day  of  January,  18C8,  has  this  day  been  allowed  by  me. 
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And  I  also  farther  certify  that  the  recognizance  directed  to  be  giw  n  in  such 
cases  by  the  statute,  in  such  case  made  and  provided,  has  been  furnished  by 
the  said  John  Doe  with  suflScient  sureties ;  you  are  therefore  hereby  directed 
to  forthwith  discharge  the  said  John  Doe  from  your  custody,  unless  he  be 
detained  therein  for  some  other  reason  than  the  warrant  of  commitment 
issued  upon  the  aforesaid  conviction,  and  this  shall  be  a  sufficient  warrant 
to  you  therefor. 
Dated  Troy,  January  5th,  1868. 

C.  E.  INGALLS, 
Supreme  Court  Jugtiee. 


Affidavit  for  Writ  of  Oertiorari  to  review  conviction  had  iefore  a  Cowrt  of 

Special  Sessions  held  iy  a  Police  Justice  in  a  city. 
In  the  Justices'  Court  of  the  city  of  Troy. 


The  People  of  the  State  of  New  York, 

agt. 

William  Snyder. 


County  of  RbnsselabU,  ss  : 

William  Snyder,  of  the  town  of  Greenbush,  in  said  county  of  Rensselaer, 
being  duly  sworn,  doth  depose  and  say  that  on  or  about  the  26th  day  of 
December,  1867,  he  was  arrested  upon  a  criminal  warrant  issued  out  of  and 
from  the  Justices'  Court  of  the  city  of  Troy,  in  said  county,  signed  by 
Thomas  J.  Jennings,  the  clerk  of  said  court,  and  the  seal  thereof,  upon  the 
complaint  of  Thomas  Kinney,  charging  deponent  with  having,  on  or  about 
the  35th  day  of  September,  1867,  at  the  city  of  Troy  in  said  county,  com- 
mitted the  oflFence  of  assault  and  battery  npon  said  Thomas  Kinney,  upon 
which  said  warrant  deponent  was  brought  before  Thomas  Neary,  Esq., 
then  a  justice  of  said  court,  and  claiming  to  act  as  police  magistrate  there- 
of, and  as  a  Court  of  Special  Sessions  within  and  for  said  county  of  Rens- 
selaer. 

That  on  the  36th  day  of  December,  1867,  deponent  wM  tried  before  said 
Justice  Neary,  claiming  to  act  as  such  police  magistrate  and  court  of  Special 
Sessions  upon  the  said  charge  above  set  forth,  upon  which  he  was  so  ar- 
rested as  aforesaid  and  convicted  thereof,  and  sentenced  to  be  imprisoned 
thirty  days  in  the  common  jail  of  the  county  of  Rensselaer.  And  this  de- 
ponent further  states,  that  on  his  being  arrested  and  brought  before  said 
Justice  Neary,  and  before  any  witnesses  had  been  sworn  or  examined  npon 
the  trial,  and  upon  deponent  being  arraigned  upon  said  warrant,  deponent, 
to  wit,  on  the  36th  day  of  December,  1867,  at  the  police  court-room,  in  the 
court  house  of  said  city  of  Troy,  where  said  Justice  Neary  was  then  find 
there  sitting,  and  claiming  to  act  as  such  Court  of  Special  Sessions,  did  not 
request  to  be  tried  before  said  Justice  Neary,  then  and  there  claiming  to  act 
as  such  Court  of  Special  Sessions,  but  objected  to  such  trial,  and  offered  to 
give,  and  did  then  and  there  offer  and  tender  good  and  sufficient  bail,  upon 


Of  Courts  of  Special  Sessions.  860a 

the  warrant  aforesaid,  for  the  appearance  of  this  deponent  at  the  next  court 
having  cognizance  of  the  offence  therein  charged,  to  be  held  in  the  county 
of  Rensselaer,  where  the  said  offence  was  alleged  to  have  been  committed, 
to  answer  the  said  charge,  and  any  indictment  for  the  said  charge  or  com- 
plaint that  might  be  found  against  the  prisoner,  but  that  the  said  Justice 
Neary,  then  and  there  claiming  to  act  as  such  Court  of  Special  Sessions  as 
aforesaid,  held  and  decided  that  he  would,  and  did,  refuse  to  take  or  accept 
of  bail,  and  held  and  decided  that  he  would  proceed  with  the  trial  of  de. 
ponent,  to  which  ruling  and  decision  the  counsel  for  deponent  did  then  and 
there  duly  except,  and  the  said  Justice  Neary,  as  such  Court  of  Special 
Sessions,  did  thereupon  proceed  with  said  trial  and  convict  and  sentence 
deponent  as  aforesaid. 

Whereupon  the  counsel  for  deponent  upon  said  trial  did  then  and  there, 
and  before  the  said  Justice  Neary,  claiming  to  act  as  such  Court  of  Special 
Sessions  as  aforesaid,  had  rendered  said  judgment  and  pronounced  said  de- 
cision, ask  the  said  Justice  Neary,  then  and  there  claiming  to  act  as  such 
Court  of  Special  Sessions,  to  dismiss  the  said  warrant  and  tile  said  proceed- 
ings thereon  against  deponent  upon  the  ground  that  said  Justice  Neary  had 
no  authority  to  proceed  further,  either  to  conviction  or  sentence,  which  the 
said  Justice  Neary,  then  and  there  claiming  to  act  as  such  Court  of  Special 
Sessions  as  ^foresaid,  refused  to  do,  and  held  and  decided  that  he  would 
not  dismiss  said  warrant  and  the  proceedings  thereon,  to  which  ruling  and 
decision*  the  said  counsel  for  deponent  upon  said  trial  then  and  there  duly 
excepted. 

Wherefore  deponent,  in  pursuance  of  the  provisions  of  the  statute,  in 
such  case  made  and  provided,  hereby  makes  an  application  for  a  writ  of 
certiorari  to  remove  into  the  Court  of  Sessions  of  the  county  of  Rensselaer 
the  conviction  so  had  as  aforesaid  of  deponent,  before  said  Justice  Neary, 
claiming  to  act  as  such  Court  of  Special  Sessions  as  aforesaid. 

WILLIAM  SNYDER. 

Subscribed  and  sworn  before  me,  this ) 
26th  day  of  December,  1867.         ) 
Edwin  L.  Cole, 

Commissioner  of  Deeds,  Troy,  N.  T. 

Writ  of  Certiorari  to  review  conmctionhadbefore  a  Court  of  Special  Session) 
held  by  a  poUee  justice  in  a  city. 

The  people  of  the  state  of  New  York,  to  Thomas  Neary,  Esq., 
one  of  the  j  ustices  of  the  Justices'  Court  of  the  city  of  Troy, 
[l.  8.]        acting  as  a  police  magistrate  and  Court  of  Special  Sessions, 
and  to  Thomas  J.  Jennings,  clerk  of  said  court,  greeting  : 
We  having  been  informed  that  William  Snyder,  of  the  town  of  Green- 
bush,  was  lately  in  a  Court  of  Special  Sessions  held  before  you,  the  said 
Thomas  Neary,  convicted  of  assault  and  battery,  and  being  willing  for 
certain  causes  to  be  certified  of  said  conviction  and  of  the  complaint,  pro- 
ceedings, and  judgment  against  the  said  William  Snyder,  do  command 
you    that    the    said    complaint,    proceedings,    conviction,    sentence    and 
judgment  with  all  things  touching  the  same  by  whatever  name  the 
same   may  be    called  therein,   you  send  to  our  justices  of  our  Court 
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of  Sessions  to  be  held  in  and  for  tlie  county  of  Rensselaer,  distinctly  and 
plainly  under  your  hand  and  sial,  and  that  you  likewise  cause  this  wril 
and  the  aflBdavit  delivered  by  you  therewith,  and  your  return  to  be  filed 
in  the  office  of  the  Rensselaer  county  clerk  within  twenty  days  after  thf 
service  of  this  writ. 

Witness,  Hon.  G.  Robertson,  Jr.,  Rensselaer  county  j  udge,  at  the  city  ci 
Troy,  on  the  10th  day  of  January,  1868, 

J.  THOMAS  DAVIS,  Okrk. 

T.  S.  BAifKKK,  Attorney. 

{Indorsement  upon  the  writ.) 

I  certify  that  the  within  writ  of  certiorari  was  allowed  this  10th  day  of 
January,  1868,  by  me  upon  the  affidavit  hereto  annexed. 

GILBERT  ROBERTSON,  Jr. 
Rensselaer  County  Judge. 


Retwn  to  Writ  of  Certiorari  to  a  Court  of  Special  Sessions. 
OouNTT  OF  Rensselaer,  ss  : 

The  undersigned,  a  justice  of  the  peace  within  and  for  the  said  county  of 
Rensselaer,  named  in  the  antexed  writ,  hereby  certifies  and  returns  to  the 
Courts  of  Sessions  of  the  county  of  Rensselaer,  that,  on  the  1st,  day  of 
January,  1868,  John  Doe  was  brought  before  the  undersigned  as  such 
justice  as'  aforesaid,  upon  a  criminal  warrant  issued  by  the  undersigned  as 
a  justice  of  the  peace  of  said  county  of  Rensselaer,  charged  with  assault 
and  battery,  upon  the  complaiiJt  on  oath  and  in  writing  of  James  Brown 
(copies  of  which  said  complaint'  and  warrant  are  hereto  annexed,  marked 
respectively  "  A  "  and  "  B  "),  and  the  said  John  Doe  thereupon  elected  and 
required  to  be  tried  for  said  alleged  offence  by  a  Court  of  Special  Sessitms 
in  said  county.  The  undersigned  further  returns  that,  on  the  8d  day  of 
January,  1868,  at  the  town  of  Greenbush,  in  said  county,  the  undersigned 
held  a  Court  of  Special  Sessions  for  the  trial  of  the  said  John  Doe,  upon 
the  charge  aforesaid,  and  caused  the  said  John  Doe  to  be  brought  before 
him  for  trial  for  the  offence  specified  in  said  complaint,  and  the  charge  was 
then  and  there  distinctly  read  to  him,  and  he  was  required  to  plead  thereto  ; 
whereupon  the  said  John  Doe  plead  not  guilty  to  the  said  charge,  which 
plea  the  said  court  entered  on  his  minutes.  The  undersigned,  as  such 
court,  thereupon  proceeded  to  try  the  said  issue,  and  the  following  pro- 
ceedings were  thereupon  had,  to  wit : 

James  Brown,  the  complainant,  was  called,  sworn  and  examined  as  a  wit- 
ness upon  the  part  of  the  prosecution,  and  testified  as  follows  :  [.Here  insert, 
the  evidence  given  by  the  witness  ;  the  objections  made  to  receiving  testimony  ; 
the  rulings  thereon,  and  exertions  thereto,  and  all  the  proceedings  had  upon 
the  trial?\ 

And  after  hearing  the  proofs  and  allegations  in  the  case  as  above,  the 
undersigned,  holding  such  Court  of  Special  Sessions  as  aforesaid,  found  and 
determined  that  the  said  John  Doe  was  guilty  of  the  offence  charged  in 
said  complaint,  and  that  he  should  be  imprisoned  in  the  common  jail  of  the 
county  of  Eennsselaer  for  the  term  of  thirty  days. 
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A  copy  of  the  record  of  conviction  and  judgment  of  tlie  said  Court  of 
Special  Sessions  is  hereto  annexed,  marked  "C." 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  8th  day  of 
January,  1868. 

HENRY  GOODRICH,  [l.b.] 

Justice  of  the  Peace. 


Beturn  to  Writ  of  Gertiorari  io  Special,  Sessions,  where  the  trial  was  had  he- 
fore  a  jury. 

Rensselaer  county,  ss.  : 

The  undersigned  justice  of  the  peace  named  in  the  annexed  writ,  hereby 
certifies  and  returns  to  the  Court  of  Sessions  of  Rensselaer  county,  that  John 
Doe  of  said  county,  was  on  the  1st  day  of  January,  1868,  arrested  and 
brought  before  the  undersigned,  as  such  justice  as  aforesaid,  by  virtue  of 
the  warrant  hereto  annexed  and  marked  "  A,"  which  was  issued  upon  the 
complaint  on  oath  and  in  writing  of  James  Brown,  which  is  also  hereto  an- 
nexed, marked  "  B,"  and  that  the  said  John  Doe,  after  having  been  required 
by  him,  omitted  for  twenty-four  hours  thereafter  to  give  bail  for  his  appear- 
ance at  the  next  criminal  court,  having  cognizance  of  said  offence,  aud 
thereupon  the  undersigned  on  the  3d  of  January,  1868,  at  the  town  of 
Greenbush  in  said  county  of  Rensselaer,  duly  organized  a  Court  of  Special 
Sessions  for  the  trial  of  tlie  said  John  Doe,  for  the  offence  specified  in  said 
complaint  and  warrant,  and  the  said  court  having  been  organized,  the  un- 
dersigned caused  the  said  John  Doe  to  be  brought  before  him  for  trial,  and 
the  charge  made  against  the  said  John  Doe  was  tlien  and  there  distinctly 
read  to  him,  and  he  was  required  to  plead,  thereto ;  and  the  said  John  Doe 
plead  not  guilty  thereto,  which  plea  the  said  court  entered  on  his  minutes. 
The  counsel  for  the  said  John  Doe,  then  moved  that  the  prisoner  be  dis- 
charged, on  the  ground  that  \liere  state  the  grounds'].  The  motion  was 
denied  and  the  prisoner's  counsel  duly  excepted  thereto.  The  said  John 
Doe  thereupon  demanded  to  be  tried  by  a  jury,  and  a  venire  was  issued 
according  to  the  statute  in  such  case  made  and  provided,  and  a  jury  duly 
and  legally  summoned,  drawn,  tried  and  sworn,  and  the  said  jury  sat  to- 
gether and  heard  the  proofs  and  allegations  in  the  case,  which  were  de- 
livered in  public  and  in  the  presence  of  the  defendant. 

John  Myers  was  offered  as  a  witness  on  the  part  of  the  people,  who,  being 
duly  sworn  and  examined,  testified  as  follows :  [^Ilere  insert  the  testimony 
of  the  witnesses,  tlie  objections,  rviings  and  exceptions,  and  various  proceed- 
ings had  on  the  trial.'] 

The  foregoing  is  all  th,e  testimony  which  was  given  upon  the  trial  of  said 
John  Doe  upon  the  criminal  change  aforesaid.  The  prisoner's  counsel  then 
moved  to  have  the  prisoner  discharged  upon  the  ground  that  [here  state  the 
ground].  The  motion  was  denied,  and  the  prisoner  excepted  to  such  denial. 
The  case  was  then  submitted  to  the  j  ury,  who,  after  hearing  the  said  proofs 
and  allegations,  retired  under  the  charge  of  a  constable  duly  sworn  for  that 
purpose,  until  they  had  agreed  upon  their  verdict,  and  the  said  jury, 
when  they  had  agreed  upon  their  verdict  came  into  said  court  and 
delivered  the  same  publicly,  and  by  such  verdict  they  found  the  said  John 
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Doe  guilty  of  the  offence  whereof  he  was  charged  as  aforesaid.  Where- 
upon the  said  court  did  adjudge  and  order  that  the  said  John  Doe  should 
pay  a  fine  of  thirty  dollars  or  be  imprisoned  in  the  common  jail  of  the 
county  of  Kensselaer  for  the  period  of  twenty  days. 
All  of  which  the  undersigned  send  as  by  the  said  writ  he  is  commanded. 
Dated  at  Greenbusb,  in  said  county  of  Rensselaer,  January  10,  1868. 

HENRY  GOODRICH,  [l.  b.] 

Justice  of  the  Peace. 

Order  to  fie  Return  to  Writ  of  Certiorari  or  ilww  cause. 
At  a  Court  of  Sessions  held  in  and  for  the  county  of  Rensselaer,  at  the 
court  house,  in  the  city  of  Troy,  on  the  1st  day  of  January,  1868. 
Present — Hon.  GiLBKET  Robertson,  Jr.,  Rensselaer  county  judge. 
William  M.  Dk  Freest,  )  j^^^      ^^  jj^^  p^^^^ 
William  Mottl,  ) 


The  People 

•OS. 

John  Doe. 


On  reading  and  filing  the  affidavit  of  R.  A.  Lottridge,  district  attorney, 
and  the  certificate  of  the  clerk  of  Rensselaer  county,  together  with  the 
papers  on  file  in  this  matter  with  the  clerk  of  this  court,  and  on  motion  of 
R.  A.  Lottridge,  district  attorney,  ordered,  that  Henry  Goodrich,  the  justice 
before  whom  the  conviction  and  sentence  herein  was  had,  file  with  the 
clerk  of  this  county,  within  five  days  from  the  service  of  a  copy  of  this 
order  upon  him,  his  return  to  the  writ  of  certiorari  allowed  by  John  Moran^ 
recorder  of  the  city  of  Troy,  removing  the  complaint,  proceedings  and 
judgment  against  said  John  Doe  to  the  Court  of  Sessions;  and  in  default 
thereof  it  is  further  ordered  that  the  said  Henry  Goodrich  show  cause  before 
this  court,  at  the  court  house,  in  the  city  of  Troy,  on  the  26th  day  of 
January,  1868,  why  he  should  not  be  punished  for  a  contempt  of  court 

Notice  ofwrgument  or  return  to  Writ  of  Certiorari. 
Rensselaer  Sbbsionb. 


The  People  of  the  State  of  New  York, 
defendants  in  error, 


John  Doe,  plaintifi'  in  error. 

To  Moses  Warren,  attorney  for  John  Doe,  plaintiff  in  error. 

Please  to  take  notice,  that  the  writ  of  certiorari  and  return  thereto  in  the 
above  cause  will  be  brought  on  for  argument  before  this  court,  at  the  next 
term  thereof,  to  be  held  at  the  court  house,  in  the  city  of  Troy,  on  the  2d 
Monday  of  April,  1868,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated  the  30th  day  of  March,  1868.  Tours,  etc. 

R.  A.  LOTTRIDGE, 
District  attorney  of  Rensselaer  county 
an''  attorney  for  defendants  in  error. 
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Judgment  of  Affirmance  on  Certiorari. 

At  a  Court  of  Sessions  held  iu  and  for  the  county  of  Albany  at  the  City 
Hall  in  the  city  of  Albany  on  the  13th  and  14th  days  of  March,  1873. 
Present  —  Hon.  Charles  Holmes,  County  Judge,  Schoharie  county. 

Wm.T  Rbb™"'  }  Justices  of  the  Sessions. 


The  people  of  the  State  of  New  York, 
against 


The  writ  of  certiorari  herein  to  John  W.  McNamara,  Esq.,  justice  of  the 
peace  and  police  j  ustice  of  the  city  of  Albany  together  with  the  return 
thereto  —  having  been  duly  brought  on  to  argument  before  this  court  now 
here  —  after  hearing  J.  H.  Clute,  Esq.,  of  counsel  for  said 
and  N.  C.  Moak,  district  attorney  of  the  county  of  Albany,  and  due  de- 
liberation having  been  thereupon  had  it  is  by  this  court  now  here  ordered, 
adjudged,  determined  and  decreed  that  the  sentence  judgment  and  detei- 
mination  herein  against  said  by  and  before  the  said  John  W. 

McNamara,  Esq.,  justice  of  the  peace  and  police  justice  as  aforesaid  as 
appears  by  said  return  be  and  the  same  hereby  is  in  all  things  affirmed. 

And  it  appearing  to  this  court  now  here  that  the  said  was 

sentenced  by  the  said  justice  of  the  peace  and  police  justice  as  aforesaid  to 
be  committed  to  the  Penitentiary  of  said  county  of  Albany  for  the  term 
of  sixty  days  there  to  be  kept  and  employed  in  the  manner  prescribed  by 
law  this  court  now  here  doth  order,  adjudge  and  decree  that  such  sentence 
be  executed. 

And  it  further  appearing  to  this  court  nowhere  that  the  said 
has  been  let  out  of  prison  as  provided  for  and  allowed  by  law  this  court 
doth  further  order,  adjudge,  determine  and  decree  that  the  said 
shall  be  remanded  to  the  said  Penitentiary  of  said  county  of  Albany,  for 
the  remainder  of  the  term  for  which  he  was  so  as  aforesaid  sentenced,  and 
it  is  ordered,  adjudged  and  determined  that  he  be  and  he  hereby  is  ordered 
to  be  forthwith  committed  to  the  custody  of  the  sheriff  of  Albany  county, 
for  the  purpose  of  being  so  remanded,  and  it  is  ordered,  adjudged  and  de- 
termined that  a  mittimus  or  warrant,  in  the  usual  form,  be  forthwith  issued 
to  said  sheriff  and  the  keeper  of  the  Albany  county  Penitentiary,  directing 
and  commanding  the  execution  of  this  judgment  and  the  aforesaid  sentence 
and  determination  by  and  before  said  justice  of  the  peace  and  police  justice 
and  that  said  surrender  himself  into  the  custody  of  said  sheriff. 

NATHANIEL  C.  MOAK, 

District  Attorney. 

Judgment  signed  the  14th  day  of  March,  1873. 

^  ^  CHARLES  HOLMES, 

County  Judge  of  Schoharie  county. 

Judgment  recorded,  filed,  signed  and  entered  this  14th  day  of  March, 

1873.  A.  C.  JUDSON, 

Cleric 

Aaa* 
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Order  getting  aside  conviction  had  in  a  Court  of  Special  Sessions. 
At  a  Court  of  Sessions  held  in  and  for  the  county  of  Rensselaer,  at  the 
court  house  in  the  city  of  Troy,  on  the  14th  day  of  January,  A.  D.,  1868. 
Present — Hon.  Gilbert  Robertson,  Jr.,  Rensselaer  County  Judge. 


The  people  of  the  State  of  New  York 

against 

John  Doe. 


The  defendant,  John  Doe,  having  been  convicted  of  an  assault  and  battery 
upon  one  James  Brown,  on  the  26th  day  of  December,  1867,  at  the  town  of 
Greenbush,  in  said  county,  and*  sentenced  to  pay  a  fine  of  fifty  dollars,  or 
be  imprisoned  in  the  common  jail  of  the  county  of  Rensselaer  for  the  period 
of  twenty  days,  at  a  Court  of  Special  Sessions  held  for  that  purpose  at  the 
town  of  Qreenbusli,  in  said  county,  on  the  27th  day  of  December,  1867,  by 
and  before  Henry  Goodrich,  Esq.,  a  justice  of  the  peace  of  said  county  of 
Rensselaer,  and  a  writ  of  certiorari  having  been  duly  granted  by  the  Hon. 
Charles  R.  Ingalls,  one  of  the  justices  of  the  Supreme  Court  of  the  statfe  of 
New  Tork  [or  by  the  Hon.  Gilbert  Robertson,  jr.,  Rensselaer  county  judge}, 
removing  such  conviction  into  this  court,  and  the  said  j  ustice,  before  said 
conviction  was  had,  having  made  and  filed  his  return  thereto,  and  after 
.hearing  R.  A.  Parmenter,  of  counsel  for  the  said  defendant,  John  Doe  and 
R.  A.  Lottridge,  Esq.,  district  attorney,  on  behalf  of  the  people,  and  due 
deliberation  being  had  thereon,  it  is  ordered  that  such  trial,  conviction  and 
sentence  be,  and  the  same  are  hereby,  reversed,  dismissed,  set  aside,  and 
altogether  held  for  nothing,  and  that  the  said  defendant,  John  Doe,  be, 
and  he  is  hereby,  discharged. 

Affidavit  to  quash  Writ  of  CerUoraH. 
Rensselaer  Sessions. 


The  People 

against 

John  Doe. 


Renssblaeb  County,  bs  : 

R.  A.  Lottridge,  being  duly  sworn,  says,  that  he  is  the  district  attorney 
of  said  county  of  Rensselaer.  That  on  the  26th  day  of  August,  1867,  the 
said  John  Doe  was,  in  a  Court  of  Special  Sessions,  held  by  John  Butler,  at 
the  town  of  Greenbush  in  said  county,  convicted  of  the  offence  of  assault 
and  battery ;  that  on  the  27th  day  of  August,  1867,  a  writ  of  certiorari  was 
allowed  by  Hon.  Gilbert  Robertson,  jr.,  Rensselaer  county  judge,  removing 
the  complaint,  proceedings,  conviction  and  judgment  against  the  said  John 
Doe  to  the  Court  of  Sessions  of  Rensselaer  county,  as  appears  from  the 
records  and  files  of  the  cle^k  of  Rensselaer  county,  and  of  the  said  Court  of 
Special  Sessions. 
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Deponent  further  says,  that  no  notice  for  the  argument  of  the  return  to 
said  writ  of  certiorari  has  ever  been  served  on  this  deponent,  as  such  dis- 
trict attorney  as  aforesaid. 

Deponent  further  says,  that  no  certified  copy  of  the  said  writ  of  certiorari, 
nor  of  the  affidavit  upon  which  the  said  writ  was  allowed,  nor  of  the  return 
thereto,  has  been  served  by  the  party  prosecuting  the  said  writ  upon  this 
deponent,  as  such  district  attorney  as  aforesaid. 

R.  A.  LOTTRIDGB. 
Subscribed  and  sworn  before  me,  this ) 
26th  day  of  December,  1867.  f 

H.  J.  King,  Commissioner  of  Deeds,  Troy,  N.  Y. 

Order  quasliing  Certiorari. 

At  a  Court  of  Sessions  held  in  and  for  the  county  of  Rensselaer,  at  the 
court  house  in  the  city  of  Troy,  on  the  1st  day  of  January,  1868. 
Present —  Hon.  Qilbbrt  Robertson,  Jr.,  Rensselaer  County  Judge. 
John  H.  Bonestbbl,  I  t    ,.■        *  ^v    o     • 
Rtjfus  S.  Wait,  \  J"«*''=««  "^  ^^^^  Sessions. 


The  People 

against 
John  Doe. 


On  reading  and  filing  the  affidavit  of  R.  A.  Lottridge,  district  attorney, 
together  with  the  papers  in  this  matter  filed  in  the  office  of  the  Rensselaer 
county  clerk,  ordered  that  the  writ  of  certiorari  allowed  herein  from  the 
decision  and  sentence  of  a  Court  of  Special  Sessions,  held  by  Charles  J. 
Lansing,  at  the  town  of  Lansingburgh,  in  said  county,  on  the  36th  day  of 
December,  1867,  wherein  and  whereby  said  John  Doe  was  convicted  of 
assault  and  battery,  be  and  that  the  said  writ  hereby  is  quashed,  and  that 
the  said  sentence  and  conviction  be  and  that  the  same  hereby  is  in  all  things 
affirmed. 


Mittimus  on  affirmance  of  conviction  by  Court  of  BpedaZ  Sessions. 
Rensselaer  Coitntt,  ss  : 

To  the  sheriff  of  the  county  of  Rensselaer,  any  of  his  deputies,  or  any 
constable  of  said  county,  and  to  the  keeper  of  the  common  jail  of  the  county 
of  Rensselaer,  Greeting : 

Whereas,  at  a  Court  of  Special  Sessions,  held  at  the  town  of  Qreenbush 
in  said  county,  on  the  1st  day  of  December,  1867,  by  and  before  Henry 
Goodrich,  a  justice  of  the  peace  of  said  county,  tor  the  trial  of  John  Doe, 
charged  on  the  oath  of  James  Brown  with  having  at  the  town  of  Greenbush 
aforesaid,  on  the  36th  day  of  August,  1867  [here  state  the  offence],  the  said 
John  Doe  was  by  the  sentence,  decision  and  judgment  of  the  said  Court  of 
Special  Sessions,  duly  convicted  of  the  offence  aforesaid  ;  and  whereas,  upon 
such  conviction  the  said  Court  of  Special  Sessions  did  adjudge  and  deter- 
mine that  the  said  John  Doe  should  pay  a  fine  of  twenty  dollars,  or  be  con- 
fined in  the  common  jail  of  the  said  county  of  Rensselaer,  at  hard  labor  tor 
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the  term  of  thirty  days ;  and  whereas,  the  said  John  Doe  was  released  on 
bail  to  await  the  action  of  the  Court  of  Sessions  of  the  said  county  of  Rens. 
"  selaer,  on  a  writ  of  certiorari,  granted  and  allowed  by  Hon.  John  Moran, 
recorder  of  the  city  of  Troy,  removing  the  complaint,  proceedings,  convic- 
tion and  judgment  against  the  said  John  Doe,  for  the  consideration  of  said 
Court  of  Sessions ;  and  whereas,  at  the  late  term  of  the  said  Court  of 
Sessions,  held  at  the  Court  House  in  the  city  of  Troy,  in  said  county  of 
Rensselaer,  on  the  20th  day  of  January,  1868,  on  motion  of  R.  A.  Lottridge, 
district  attorney  of  said  county  of  Rensselaer,  an  order  was  made  by  said 
Court  of  Sessions,  quashing  the  said  writ  of  certiorari  and  in  all  things 
afiBrming  the  said  sentence  and  conviction  of  the  said  Court  of  Special 
Sessions  [or  a  return  to  said  writ  Turning  been  made  and  filed,  and  the  name 
hamng  come  on  for  argument  and  been  heard  by  said  Court  of  Sessions,  and 
said  Court  of  Sessions  having  made  an  order  affl/rming  the  said  sentence  and 
conviction  of  the  said  Court  of  Special  Sessions.'] 

These  are  therefore  to  command  you,  the  said  sheriff,  deputies,  and  con- 
stables, forthwith  to  arrest,  convey  and  deliver  the  said  John  Doe  to  the 
said  keeper  of  the  common  jail  of  the  said  county  of  Rensselaer,  and  you, 
the  said  keeper,  are  hereby  commanded  to  receive  the  said  John  Doe  into 
your  custody  in  the  said  common  jail,  and  him  there  safely  keep  until  the 
expiration  of  the  said  term  of  thirty  days,  or  until  the  said  John  Doe  shall 
be  thence  discharged  by  due  course  of  law.  And  in  case  the  said  John  Doe 
shall  have  been  in  your  custody  in  pursuance  of  the  terms  of  said  convic- 
tion and  sentence  of  said  Court  of  Special  Sessions,  prior  to  his  release  upon 
bail,  to  await  the  action  of  said  Court  of  Sessions,  upon  said  writ  of  cer 
tiorari,  and  shall  have  served  out  or  been  imprisoned  for  any  portion  or 
period  of  said  term  of  said  sentence  and  conviction  of  said  Court  of  Special 
Sessions,  you,  the  said  keeper,  are  to  take  the  same  into  consideration  and 
abate  from  the  period  and  term  of  such  sentence  and  conviction  of  said 
Court  of  Special  Sessions,  such  period  and  time  as  said  John  Doe  may  have 
served  out  or  been  imprisoned  under  said  sentence  and  conviction  of  said 
Court  of  Special  Sessions,  prior  to  his  release  upon  bail,  to  await  the  action 
of  said  Court  of  Sessions,  upon  said  writ  of  certiorari,  and  deduct  the  same 
from  the  said  term  of  thirty  days,  for  which  you  were  hereinbefore  required 
to  keep  the  said  John  Doe  in  your  custody,  in  the  said  common  jail,  until 
discharged  by  due  course  of  law. 

Witness,  Hon.  Gilbert  Robertson,  Jr.,  Rensselaer  county  judge,  and  John 
H.  Bouesteel  and  Rufus  S.  Wait,  justices  of  the  sessions,  in  and  for  the  said 
county  of  Rensselaer,  at  the  city  of  Troy,  this  34th  day  of  January,  1868. 

By  the  court, 
[l.  s.]  1  R.  A.  LOTTRIDGE, 

District  Attorney. 
3.  Thomas  Davis,  Clerk. 

See  1  Colby's  Crim.  Law,  p.  327,  et  seq. 


CHAPTER   III. 

Of  Misdemeanors. 

A  misdemeanor  is  any  crime  less  than  a  felony ;  and  the 
terms  "misdemeanor"  and  " felony "  are  generally  used  in 
contradistinction  to  each  other.  If  the  offense  is  not  pun- 
ishable by  imprisonment  in  a  State  Prison,  or  by  death,  it  is 
a  misdemeanor.^ 

Misdemeanors,  as  well  as  felonies,  are  of  two  kinds :  1. 
At  common  law  ;  2.  By  statute. 

For  although  a  great  variety  of  offenses,  amounting  to 
misdemeanors,  are  enumerated  in  the  Kevised  Statutes,  yet 
it  was  not  the  intention  of  the  revisers  to  mention  particu- 
larly every  offense  of  this  grade.  Besides  those  especially 
provided  for  in  the  statute,  there  are  a  great  many  offenses 
of  a  public  nature  which  do  not  depend  upon,  and  which  are 
not  defined  by  any  statute,  but  which  are  nevertheless,  mis- 
demeanors, and  punishable  at  common  law. 

In  these  instances,  where  the  statute  book  is  entirely  silent, 
it  is  frequently  a  point  of  great  embarassment,  to  determine 
whether  the  accusation  amounts  to  a  crime  or  not.  Wherever 
a  question  on  this  subject  arises,  if,  after  all  the  lights  which 
the  Justice  can  gather  from  works  of  criminal  law  and  from 
experienced  counsel,  he  still  entertains  serious  and  well 
grounded  doubts  as  to  the  offense  being  indictable,  it  would 
be  the  safer  course  for  him  to  discharge  the  complaint. 

Whatever  amounts  to  a  public  wrong  is  said  to  be  indict- 
able ;  and  if  it  is  not  a  felony,  may  be  punished  as  a  misde- 
meanor at  common  law,  unless  otherwise  provided  by  statute. 
Thus,  misprisons  and  all  other  contempts,  all  disturbances  of 
the  peace,  oppressions,  misbehavior  by  public  officers,  and  all 
other  misdemeanors  of  public  evil  example  against  the  com- 
mon law  may  be  indicted.  But  an  injury  of  a  mere  private 
nature  committed  upon  an  individual  cannot  be  made  the 

1  4  Black,  Com.  5,  n  5. 
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subject  of  a  criminal  prosecution,  unless  it  in  some  way  con- 
cerns the  public,  or  is  accompanied  by  circumstances  which 
either  amount  to,  or  tend  directly  towards  producing  a  breach 
of  the  peace.  ^ 

Acts  injurious  to  private  persons,  however  committed 
through  a  spirit  of  wanton  cruelty  or  revenge,  which  tend 
to  excite  violent  resentments  and  thus  poduce  a  disturbance 
of  the  peace,  are  misdemeanors,  and  punishable  at  common 
law.  Offenses  of  this  class  are  usually  arranged  in  the  books 
upon  criminal  law  under  the  head  of  malicious  injury  or 
mischief.  Blackstone  defines  malicious  mischief  to  be  an  act 
"done  not  animo  fur  audi,  or  with  an  intent  of  gaining  by 
another's  loss ;  which  is  some,  though  a  weak  excuse  ;  but 
either  out  of  a  spirit  ot  wanton  and  deliberate  cruelty  or 
black  and  diabolical  revenge."  The  offense  is  distinguish- 
able front  an  ordinary  trespass  or  private  injury,  in  this : 
that  it  is  not  only  a  violation  of  private  right  without  coloi 
or  pretence,  but  without  the  hope  or  expectation  of  gain. 
It  discovers,  moreover,  a  degree  of  moral  turpitude  danger- 
ous to  society,  and  is  an  evil  example  of  a  most  pernicious 
tendency,  inciting  also  to  a  breach  of  the  peace.  Unlawfully 
and  secretely  entering  the  dwelling  of  another  in  the  night 
time,  and  thei-e  making  a  great  noise  and  disturbance  so  as 
to  frighten  the  wife  of  the  owner  of  the  house,  and  cause 
her  to  miscarry,  has  been  held  a  malicious  mischief  within 
the  above  doctrine.  Also  breaking  in  pieces  a  cutter,  the  prop- 
erty of  another ;  or  discharging  a  gun  at  wild  fowl,  with 
knowledge  and  warning  that  the  report  will  affect  injuriously 
the  health  of  a  sick  person  near  by,  and  such  effect  is  pro- 
duced. So,  injuring  a  tree  belonging  to  the  public,  if  use- 
ful for  public  convenience  or  ornament,  has  been  held  a  pub- 
lic offense  and  punishable  as  a  misdemeanor.  Maiming  cat- 
tle appears,  in  England,  not  to  have  been  held  indictable, 
at  common  law.  But  the  rule  seems  to  be  otherwise  in  this 
country.  Thus  it  has  been  decided  that  to  wilfully  kill  a 
domestic  animal,  as  a  horse  or  cow;  the  property  of  another  ; 
or  to  confine  colts,  and  from  motives  of  wicked  and  malicious 

1  1  Dallas,  888  ;  2  P.  A.  Browne's  Rep.  251  ;  1  Riiss.  on  Or,  43,  44;  Arch. 
Cr.  PI.  3. 
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mischief,  fix  a  sharp  instrument  at  the  place  of  their  escape, 
and  then,  with  intent  to  wound,  maim  and  destroy  them,  to 
force  them  over  such  instrument,  whereby  they  are  wounded 
are  misdemeanors  at  coinmon  law.  So,  outrageous  cruelty 
to  a  dumb  beast  shocliiug  to  the  feelings  of  humanity,  is  a 
misdemeanor,  even  though  the  offender  be  the  owner  of  the 
animal.  Maiming  and  cruelty  to  animals  are  expressly  de- 
clared to  be  misdemeanors,  however  by  statute.  And  upon  the 
same  principle  of  malicious  mischief,  poisoning  a  dog,  pois- 
oning chickens,  and  several  other  kindred  offenses  have  been 
held  misdemeanors  in  Pennsylvania,  independent  of  any 
statute.  Poisoning  a  cow  also,  in  Massachusetts ;  and 
horses  or  cattle  in  England.  But  the  Eevised  Statutes 
make  this  offense  a  felony.  ^ 

The  cases  in  which  indictments  have  been  sustained  for 
maliciously  killing  or  wounding  domestic  animals,  depend 
upon  features  peculiar  to  such  offences ;  as  the  depravity  of 
mind,  and  the  cruelty  of  disposition,  which  such  acts  evince.^ 

Aud  it  seems  to  be  an  established  principle  that  whatever 
openly  outrages  decency,  and  is  injurious  to  public  morals, 
is  a  misdemeanor  at  common  law.  As  indecent  exposures 
of  one's  person  to  public  view  ;  keeping  a  bawdy  house  ; 
or  letting  a  house  with  intent  that  it  be  used  as  such  ;  pub- 
lishing an  obscene  print  or  book,  or  getting  up  an  indecent 
exhibition.  And  as  to  the  latter  offence,  it  has  been  held, 
in  Pennsylvania,  that  the  exhibition  need  not  be  charged  to 
have  been  made  in  public.  If  it  is  averred  that  it  was 
made  to  sundry  persons,  for  money,  it  is  sufficient.  On  the 
trial  of  an  indictment  for  a  misdemeanor,  in  exposing  the 
bodies  of  the  defendants,  naked  and  uncovered,  to  the  pub- 
lic view,  the  intent  with  which  the  act  was  djone  is  a  mate- 


1  1   Cowen,   58,   9 ;  5  Binn.  281  ;  4  5  Cowen,  258;  1  Dal.  335;   1  Aikin, 

Black.    Com.   243  ;  Per   Curiam,  226  ;  1  Whee.  Cr.  Rec.  Ill  ;   3  City 

W^oodworth  J.;  5  Cowen,   259 ;  o'  Hall  Rec.  191  ;    2  R.  S.  69,  §  26  ; 

Binn.  281:  19  "Wend.  419;  9  Pick.  1  Dal.  335,  838;    1   Mass.  R.  5^;  3 

1  :  See  11  Mass.  R.  139  ;  2  P.  A.  Carr.  &  Payne,  364,  and  note  ; 
Browne's  Eep.  251  ;  See  also,  19  Roscoe's  Cr.  Ev.286;  2  E.S.  689;§ 
Wend.  420  ;  Roscoe's  Cr.  Ev.  286;  16. 

2  East's  P.  C.  1074  ;  But  see  19  2  Kilpatrick  vs.  The  People,  5  Denio. 
Wend.   420;   1   Tenn.  Rep.   305;  277. 
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rial  ingredient  in  the  offence,  and  is  a  question  of  fact,  for 
the  consideration  of  the  jury,  under  all  the  circumstances  of 
the  case.  It  is  for  the  jury  to  find  whether  there  has  been 
an  intentional,  wanton  and  indecent  exposure  of  the  persons 
of  the  defendants,  at  such  a  time  and  place,  and  in  such  a 
manner  as  to  offend  public  decency.^ 

Letting  a  house  with  intent  that  it  be  used  as  a  bawdy 
house,  is  a  misdemeanor  upon  the  principle  that  all  those 
who  aid  or  abet  the  commission  of  a  misdemeanor  are  prin- 
cipal offenders.  The  indictment  should  charge  the  defend- 
ant as  the  keeper  of  a  common  bawdy  house,  in  the  ordinary 
form  ;  and  the  lessee  who  lives  in  and  conducts  the  house 
may  be  joined  with  the  lessor,  in  the  indictment.^ 

Casting  a  dead  body  into  a  river  without  the  rites  of 
Christian  sepulture  is  also  a  misdemeanor  at  common  law. 
So,  arresting  a  dead  body  and  thereby  preventing  a  burial 
in  due  time ;  publicly  selling  and  buying  a  wife,  and  dig- 
ging up  dead  bodiSs  and  selling  them,  are  misdemeanors  at 
common  law.  But  by  statute  the  latter  species  of  offense  is 
now  a  felony.^ 

Adultery  is  not  an  indictable  offense  at  common  law  ;  nor 
can  an  indictment  be  maintained  for  living  in  adultery,  by 
charging  it  as  an  offense  against  public  decency ;  unless  the 
act  is  committed  in  public,  or  there  is  a  conspiracy.* 

All  offenses  against  the  public  peace,  not  amounting  to 
felony,  are  misdemeanors  at  common  law  ;  as  unlawful  as- 
semblies, riots,  routs,  affrays,  assaults  and  batteries,  &c. 
We  shall  proceed  to  define  these  offenses  in  this  place.^ 

Unlawful^  Assemblies. 
If  three  or  more  persons  assemble  together,  with  an  intent 


1 1  Rusa.  on  Cr.  43,  4;  1  Sid.  168;  1  3  l  Greenl.  226:    4    Black.   Com.    66, 

Keb.  620j2Camp.  89;  5Barb.  203;  n.;    4  East's    Kep.  465;   3    Burr. 

1  Riiss.  on  Cr.  299;  3  Pick.  26;  4  1438;  4   Black.  Com.  65,  n.;  2  T. 

Benio,  129;  2Blaok.Com.  65,  n.;  2  R.  733;  2  R.  S.  688. 

Ser.  &  Rawle  91;  Miller  vs.  -The  *  2  Bailey  169;  6  Rand.  627. 

People,  5  Barb.  203.  B  4  Black.  Com.  141 ;  1  Nun  &  Walsh 

a  The  People  vs.  Erwin  &  Clark,  4  124. 
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mutually  to  assist  each  other  against  any  one  who  shall  op- 
pose them  in  the  execution  of  some  enterprise  of  a  private 
nature,  with  force  or  violence  against  the  peace,  or  to  the 
manifest  terror  of  the  people,  whether  the  act  intended  were 
of  itself  lawful  or  unlawful,  and  though  they  afterwards  de- 
part of  their  own  accord  without  doing  anything,  it  is  an 
unlawful  assembly.  In  Rex  vs.  Birt,  an  unlawful  assembly 
was  described  as  a  disturbance  of  the  peace  by  persons  barely 
assembling  together,  with  an  intention  to  do  a  thing  which, 
if  it  were  executed,  would  make  them  rioters,  but  neither 
actually  executing  it,  nor  making  a  motion  towards  its  exe- 
cution. Sergeant  Hawkins,  after  thus  defining  the  defence 
according  to  what  he  calls  the  common  opinion,  says  that 
this  seems  by  many  too  narrow  a  definition  :  for  any  meet- 
ing whatsoever  of  great  numbers  of  people,  with  such  cir- 
cumstances of  terror  as  cannot  but  endanger  the  public 
peace,  and  raise  fears  and  jealousies  among  the  people,  seems 
properly  to  be  called  an  unlawful  assembly.  This  more  com- 
prehensive description  of  the  offense  has  been  very  generally 
adopted  ;  and  it  seems  now  settled  law  that  any  meeting  un- 
der such  circumstances  as,  according  to  the  opinion  of  ration- 
al and  judicious  men,  are  likely  to  produce  danger  to  the  tran- 
quility and  peace  of  the  neighborhood,  is  an  unlawful  assem- 
bly. And  all  persons  who  join  an  assembly  of  this  kind,  disre- 
garding its  probable  effect,  and  the  alarm  and  consternation 
which  are  likely  to  ensue,  and  all  who  give  countenance  and 
support  to  it,  are  criminal  parties.  An  assembly  of  a  man's 
friends  for  the  defense  of  his  person  against  those  who  threaten 
to  beat  him  if  he  goes  to  such  a  market,  &c.,  is  unlawful: 
for  he  who  is  in  tear  of  such  insults  must  provide  for  his 
safety  by  demanding  the  surety  of  the  peace,  and  not  make 
use  of  such  violent  methods,  which  cannot  but  be  attended 
with  the  danger  of  raising  tumults  and  disorders,  to  the  dis- 
turbance of  the  public  peace.  But  an  assembly  of  a  man's 
friends  in  his  own  house,  for  defending  the  possession  of  it 
against  such  as  threaten  to  make  an  unlawful  entry,  or  for 
the  defense  of  his  person  against  such  as  threaten  to  beat 
him  in  his  own  house,  is  indulged  by  law ;  for  a  man's  house 
Bbb 
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is  looked  upon  as  his  castle.     He  is  not  however,  to  arm  him- 
self and  assemble  his  friends,  in  defense  of  his  close.^ 

An  assembly  of  persons  to  witness  a  prize  fight  is  an  un- 
lawful assembly,  and  every  one  present  and  countenancing 
the  fight,  is  guilty  of  an  offense.  Where  sixteen  persons, 
with  their  faces  blackened  met  at  a  house  at  night,  intending 
to  go  out  for  the  purpose  of  night  poaching,  Holroyd  J., 
held  that  it  was  impossible  that  such  meeting  could  be  other 
than  an  unlawful  assembly.^ 

Biots. 

A  riot  is  a  tumultuous  disturbance  of  the  peace  by  three 
or  more  persons  assembling  together  of  their  own  authority, 
with  an  intent  mutually  to  assist  one  another  against  any 
who  shall  oppose  them  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  executing  the  same  in  a 
violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful. 
An  eminent  j  udge  has  said,  "  I  take  it  that  it  is  not  necessary 
to  say  the  parties  assembled  for  such  a  purpose  ;  but  there  must 
be  an  unlawful  assembly.  If  a  number  of  men  assemble 
with  arms  to  the  terror  of  the  people,  though  no  act  is  done, 
it  is  a  riot."  In  accordance  with  this  more  enlarged  des- 
cription of  the  offense,  it  has  been  held  that  if  persons  en- 
deavor to  effect  an  object  by  tumult  and  disorder,  they  are 
guilty  of  a  riot,  and  that  it  is  not  necessary,  in  order  to  con- 
stitute this  offense,  that  actual  violence  shall  have  been 
committed.  Such  also  is  the  meaning  of  the  word,  in  the 
Eiot  Acts.^ 

But  whether,  in  order  to  constitute  the  offense  a  riot, 
there  must,  according  to  some  opinions,  be  an  actual  execu- 

1 1  Hawk.  P.  C.  ch.  55,  §  1  j  5  Car.  2  Car.  &  P.  234;  4  Id.  537;   1  Eus.  on 

&  P.  154  ;  1  Hawk.  ch.   65,   §  9  ;  Cr.  274,  Eex  ts.  Brodribb;   6    Car. 

1  Nun  &  Walsh,  125,  Queen  vs.  &P.  571. 

Vincent;  9  Car.  &.P.  109;  3  Stark,  81  Hawk.  P.  C.  ch.  65,  §  1 ;  By  Holt, 

N.  P.Cas.  &  106,  Rex  vs.  Hunt;  oh.  J.  in  Bex  vs.  Soley;  11  Mod.  116, 

8  B.  &  Aid.  567,  676  ;  1  Buss,  on  117,  by  Mansfield  Ch.  J. ;  2  Camp. 

Cr.  273;  3  Stark.  N.  P.  Cas.  76  ;  1  869  ;  5  Car.  &  P.  516. 
Hawk,  P.  C.  ch.  65,  §  9,  10  j  Id. 
274. 
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tion  of  the  purpose  for  which  the  parties  assemble,  or  some 
act  of  violence  done,  or  whether,  according  to  others,  an 
endeavor  to  effect  their  purpose  be  sufficient,  it  seems  clear 
that  in  every  riot  there  must  be  some  such  circumstances 
either  of  actual  force  or  violence,  or  of  an  apparent  tendency 
thereto,  as  are  naturally  apt  to  strike  a  terror  into  the  people, 
as  the  show  of  arms,  threatening  speeches,  or  turbulent 
gestures  ;  for  every  such  offense  must  be  laid  to  the  terror 
of  the  people,  and  the  degree  of  terror  must  be  such  as 
would  alarm  persons  of  reasonable  firmness  and  courage, 
and  not  merely  sufficient  to  frighten  a  foolish  or  timid 
person.^ 

It  appears  that  the  innocence  or  guilt  of  persons  accused 
of  being  concerned  in  a  riot  does  not  depend  upon  the 
legality  or  illegality  of  the  object  for  which  they  are  as- 
sembled. Thus  persons  may  assemble  for  the  purpose  of 
executing,  and  even  execute,  an  unlawful  act  without  be- 
coming rioters ;  as  if  it  be  to  carry  away  something  to  which 
one  of  them  pretends  to  have  a  right,  and  the  number 
assembled  is  no  greater  than  is  necessary  to  bear  it  conve- 
niently, and  there  be  no  threats  or  violence,  so  though  the 
object  be  legal,  as  if  it  be  to  obtain  entry  into  lands  to 
which  one  of  the  parties  has  a  rightful  claim,  or  to  remove 
a  nuisance,  or  other  thing  which  may  be  lawfully  done  in  a 
peaceable  manner,  yet  if  the  parties  proceed  by  violence  and 
tumult  to  effect  their  purpose,  they  are,  in  point  of  law,  as 
much  rioters  as  if  the  act  intended  to  be  done  by  them  were 
ever  so  unlawful,  and  they  may,  therefore,  be  arrested  as 
such  ;  for  the  law  will  not  suffer  persons  to  seek  redress  of 
their  private  grievances  by  force,  or  by  such  dangerous  dis- 
turbances of  the  public  peace ;  although  the  intention  with 
which  the  parties  have  acted  may  be  considered  as  some 
mitigation  of  the  offense.^ 

If  any  person  encourages,  promotes,  or  takes  part  in  riots, 
whether  by  words,  signs  or  gestures,  or  by  wearing  the 
badges  or  ensigns  of  the  rioters,  he  is  considered  a  rioter ; 

1 1  Nun  &Walsh,  126;  Queen  vs.  Vin-    2  1  Nun  &  Walsh,  126  ;  1  Hawk.  ch.  65, 
cent,  9  Car.  &  P.  109.     '  §  7  ;  5  Car.  &  P.  154  ;  2  Burn.  334, 
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for  in  this  case  all  are  principals.  It  is  not  necessary,  to 
constitute  the  crime,  that  personal  violence  be  committed. 
Being  armed,  using  threatening  speeches,  turbulent  gestures, 
or  the  like,  suffices  for  this.  Yet  where  the  object  of  the 
assembly  is  lawful,  it  generally  requires  stronger  evidence 
of  the  terror  of  the  means  used,  to  induce  a  jury  to  find  the 
defendants  guilty,  than  if  the  object  were  unlawful ;  and  it 
has  even  been  holden  that  if  a  number  of  persons  assemble 
for  the  purpose  of  abating  a  public  nuisance,  and  appear 
with  spades  and  other  tools  for  that  purpose  and  abate  it 
accordingly,  without  doing  more,  it  is  no  riot ;  unless  threat- 
ening language  or  other  misbehavior,  in  apparent  disturb- 
ance of  the  peace,  be  at  the  same  time  used.  If  persons 
meet  on  any  lawful  occasion,  and  on  a  dispute  arising  they 
form  themselves  into  parties,  with  promises  of  mutual  as- 
sistance, and  then  fight,  it  is  a  riot ;  for  the  design  to  break 
the  peace  is  as  premeditated  as  if  they  had  originally  met 
for  that  purpose.^ 

To  a  riot  there  must  be  three  or  more  persons.  Therefore 
if  the  jury  acquit  all  but  two,  and  find  them  guilty,  the  ver- 
dict is  void,  unless  they  are  indicted  together  with  other 
rioters  unknown. 

But  where  six  persons  were  indicted  for  a  riot,  of  whom 
two  died  before  trial,  two  were  aquitted  and  two  convicted  on 
the  objection  that  the  two  convicted  were  not  indicted  together 
with  other  persons  unknown,  Lord  Mansfield  said,  "  two  are 
found  guilty  of  a  riot ;  consequently  it  must  have  been  with 
one  or  both  of  those  who  have  not  been  tried,  or  it  could  not 
have  been  a  riot."^ 

Lastly,  it  has  been  stated,  in  the  definition  of  a  riot,  that 
the  injury  or  grievance  complained  of,  or  intended  to  be 
redressed  or  revenged,  where  it  relates  to  some  private 
matter  only,  properly  constitute  this  offense.  By  which  it 
is  not  meant  that  when  the  disturbance  arises  from  some 
public  cause  it  is  not  criminal  in  an  equal  degree,  and  may 
not  be  repressed  by  the  same  means,  as  in  a  case  of  riot 

1  2  Gamp.  370 ;  1  Hawk.  ch.  65,  $  6;    a  2  Id.  ch.  47,  §  8;  2  Burr.  1262 
Dalt.  oh.  187i  1  Hawk.  P.  C.  ch.  65, 
§  8. 
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strictly  so  called,  but  that  in  the  latter  case,  as  where  the 
object  professes  to  be  to  redress  public  grievances,  or  to  re- 
form religion,  or  such  like,  the  offense  assumes  the  deeper 
guilt  of  I'ebellion  or  treason.^ 

Houts. 

A  rout  is  a  disturbance  of  the  peace  by  persons  assem- 
bling together  with  an  intention  to  do  a  thing  which,  if  it  be 
executed,  will  make  them  rioters,  and  actually  making  a 
motion  towards  the  execution  of  their  purpose.  In  fact,  it 
generally  agrees  in  all  particulars  with  a  riot,  except  only 
in  this,  that  it  may  be  a  complete  offense  without  the  execu- 
tion of  the  intended  enterprise.* 

Affrays. 

An  affiray,  in  the  ordinary  signification  of  the  term,  may 
be  described  as  the  fighting  of  two  or  more  persons,  in  some 
public  place,  to  the  terror  of  the  people  ;  or,  as  it  has  been 
defined  by  high  authority,  it  is  a  public  offense,  to  the  terror 
of  the  people,  because  it  affrights  and  makes  men  afraid. 
Therefore,  although  the  commission  of  actual  violence,  or 
fighting,  is  generally  considered  an  ingredient  in  this  offense, 
yet  it  is  held  that  there  may,  in  some  cases,  be  an  affray 
where  there  is  no  actual  violence,  or  fighting,  as  where  per- 
sons arm  themselves  with  dangerous  and  unusual  weapons, 
in  such  a  manner  as  will  naturally  cause  a  terror  to  the 
people.* 

The  offense  of  an  affray  may  be  considered,  in  general,  as 
distinguished  from  that  of  riot,  rout,  or  unlawful  assembly, 
by  the  absence  of  any  premeditated  or  preconcerted  purpose 
among  the  parties  ;  as,  for  instance,  where  a  number  of  per- 
sons being  met  together  at  a  fair  or  market,  or  or  any  other 
lawful  or  innocent  occasion,  happen,  on  a  sudden  quarrel,  to 
fall  out;  this  appears  to  amount  to  an  affray  only,  on  the 
ground  of  the  design  of  their  meeting  being  innocent  and 


1 1  Nun.  &  Walsh,  127.  *!  Ku88.onCr.270;  4Black.Gom.  145; 
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lawful  and  the  subsequent  breach  of  the  peace  happening 
unexpectedly,  without  any  previous  intention.  But  if,  upon  a 
dispute  happening  to  arise  among  them,  they  form  themselves 
into  parties,  with  promises  of  mutual  assistance,  and  then 
make  an  afiray ;  or  if,  upon  a  sudden  proposal  started,  they  go 
in  a  body  to  do  any  act  of  violence,  and  execute  such  pur- 
pose, there  can  be  no  doubt  that  they  are  rioters,  and  still  they 
will  not  be  exonerated  from  the  guilt  of  the  greater  offense 
by  their  having  been  assembled  at  first  upon  another  and  an 
innocent  purpose.  An  affi-ay  differs  from  a  riot  in  this  :  that 
two  persons  may  be  guilty  of  it,  whereas  three  persons,  at 
least,  are  necessary  to  constitute  a  riot,  in  its  legal  sense.  But 
both  offenses  have  this  in  common,  that  they  must  be  public, 
and,  as  it  is  expressed,  to  the  terror  of  the  people.  Hence 
it  follows  that  there  may  be  an  assault  which  will  not  amount 
to  an  affray;  as  where  it  happens  in  a  private  place, 
out  of  the  hearing  or  seeing  of  any  except  the  pa;rties  con- 
cerned, because  in  such  case  it  cannot  be  said  to  be  to  the 
terror  of  the  people,  and  is  an  assault  and  battery  merely. 
So  also,  although  an  affray  may  be,  in  some  cases,  where 
there  is  no  actual  violence,  as  in  the  instance  before  stated,  ■ 
yet  it  is  held  that  no  mere  quarrelsome  or  threatening  words 
whatsoever  can  amount  to  an  affray  ;  bare  words  not  being 
considered,  in  judgment  of  law,  to  carry  with  them  that 
degree  of  terror  essential  to  constitute  this  offense.  And  so 
shouting  "  hear,  hear,"  and  putting  questions  to  the  chair- 
man at  a  public  meeting,  are  not  a  breach  of  the  peace.  As 
to  disturbance  by  an  audience  in  a  theatre,  the  following 
observation  were  made  by  Bush,  Ch.  J.,  in  the  case  of  Eex 
vs.  Porbes  and  others,  tried  for  a  conspiracy  to  create  a  riot, 
and  insult  the  Lord  Lieutenant,  in  Ireland :  "  They  may  cry 
down  a  play  or  other  performance  which  they  dislike, 
or  they  may  hiss  or  hoot  the  actors,  who  depend  upon  their 
approbation  or  caprice.  Even  this  privilege,  however,  is 
confined  within  its  limits  ;  they  must  not  break  the  peace, 
or  act  in  such  a  manner  as  has  a  tendency  to  excite  terror 
or  disturbance.  Their  censure  or  appobation,  though  it 
may  be  noisy,  must  not  be  riotous.  It  must  be  the  expres- 
sion of  the  feeling  of  the  moment ;  for  if  it  be  premeditated 
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by  a  number  of  persons,  confederated  beforehand,  to  cry 
down  even  a  performance  or  an'actor,  it  becomes  criminal."^ 
An  indictment  for  an  affray  must  charge  the  affray  to  have 
been  in  a  public  place.  Where  an  indictment  charged  that  two 
persons,  with  force  of  arms,  &c.,  "did  make  an  affray  by 
fighting,"  it  was  held  that  this  charge  of  fighting  was  suf- 
ficiently certain  and  definite,  and  the  indictment  valid.* 

Assault  and  Batt&ry. 

An  assault  is  an  attempt  or  offer,  with  force  and  violence, 
to  do  a  corporeal  hurt  to  another ;  and  may  consist  of  an  act 
tending  to  such  injury,  accompanied  with  circumstances 
denoting  an  intent,  coupled  with  a  present  ability,  to  use 
violence  against  the  person  ;  as  by  striking  at  another  with 
or  without  a  weapon  ;  or  presenting  a  gun  at  such  a  dis- 
tance to  which  the  gun  will  carry ;  or  pointing  a  pitch- 
fork at  him,  standing  within  reach  of  it ;  or  by  hold- 
ing up  one's  fist  at  him,  in  an  insulting  manner ;  or  any 
other  act  indicating  an  intention  to  use  violence  against  the 
person  of  another.  So  striking  at  another  with  a  cane, 
stick  or  fist,  although  the  party  striking  misses  his  aim  ; 
drawing  a  sword  or  bayonet,  or  throwing  a  bottle  or  glass, 
stones,  water,  or  liquor,  with  intent  to  wound  or  strike ; 
these  are  assaults.  So  if  a  master  take  indecent  liberties 
with  a  female  scholar,  though  she  does  not  resist,  it  is  an 
assault.  If  a  medical  man  unnecessarily  strip  a  female 
patient  naked,  pretending  that  he  cannot  otherwise  judge  of 
her  illness,  it  is  an  assault  if  he  himself  take  off  her  clothes. 
So  if  parish  officers  cut  off  the  hair  of  a  pauper  in  a  poor 
house,  by  force  and  against  her  will.  So  to  expose  a  person 
of  tender  years  under  defendant's  care,  to  the  inclemency  of 
the  weather.  Unlawful  imprisonment  is  an  assault.  Mere 
words,  however,  never  amount  to  an  assault.  So  if  one 
strike  at  another,  but  at  such   a   distance   that  he   cannot 


1  1  Nun  &  Walsh  122;  9  Car.&P,434,    2  State  vs.  Heflin,  8  Hnmph.  84j  State 
435;  1  Hawk.  ch.  65,  §  1 ;  4  Black.        vs.  Benthal,  5  Humph.  619. 
Com.  146;  1  Nun  &  Walah,  128; 
Matt.  Dig.  370;  1  Hawk.  ch.  68, 
§  1,  2,  4;  9  Car.  &  Payne,  1. 
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possibly  touch  him,  it  is  no  assault.  But  it  is  not  necessary, 
to  constitute  an  assult,  that  there  should  be  a  direct  attempt 
at  violence.  One  charged  with  an  assault  and  battery  may 
be  found  guilty  of  the  assault  and  yet  acquitted  of  the 
battery.  1 

A  battery  is  to  beat  or  wound  another.  To  beat,  in  a 
legal  sense,  means  not  merely  to  strike  with  the  hand,  a 
stick,  or  the  like,  but  includes  every  touching,  however 
trifling,  of  another  person,  in  an  angry,  rude  or  revengeful 
manner.  As  thrusting  or  pushing  him  in  anger,  jostling 
him  out  of  the  way ;  holding  him  by  the  arm,  spitting  in 
his  face ;  pushing  another  against  him  ;  throwing  a  squib  at 
him ;  striking  a  horse  upon  which  he  is  riding,  whereby  he 
IS  thrown,  or  the  like.  If  one  strike  or  thro'^  anything  at 
another,  if  he  miss  him  it  is  an  assault,  (as  we  have  before 
remarked ;)  if  he  hit  him  it  is  a  battery.  A  wounding  is 
where  the  violence  is  so  great  as  to  draw  blood,  whether  by 
striking  with  a  cudgel,  fist,  or  the  like,  or  by  stabbing  with 
a  sword,  knife,  or  other  instrument.  Every  battery,  there- 
fore, includes  an  assault.  Consequently,  if,  in  an  indictment 
for  assault  and  battery,  the  assault  is  not  well  laid,  if  the 
defendant  be  found  guilty  of  a  battery  it  is  sufficient.^ 

Evidence. — The  assault  and  battery  must  be  proved  ac- 
cording to  the  circumstances  under  which  it  took  place. 
Proof  of  either  will  support  the  indictment.  Under  the 
words,  "other  wrongs,"  {alia  enormia,  )  evidence  maybe 
given  of  any  circumstance  of  aggravation  attending  the 
assault  and  battery,  if  it  does  not  itself  amount  to  a  distinct 
trespass.  On  the  trial  of  an  indictment  containing  a  single 
covmt  for  one  offense  of  assault  and  battery,  and  resisting  an 
officer  in  the  execution  of  process,  the  prosecution,  after 
proving  an  assault  and  one  act  of  resistance,  cannot  give 
evidence  of  a  similar  offense,  committed  at  another  time.^ 

1  Hawk.  P.  C.  ch.  62,  §  1;  Hays  vs.  2  6  Mod.  149, 172;  Bull  N.  P.  16;  2  W. 

ThePeople,  1  Hill,85l;2Ro.Abr.  Black.  892;  1    "W.   Jones  444;  Mat. 

545;  §  1;  1  Com.  Dig.  Battery  C;  Dig.  21;  Arch.   Cr.  PI.  341;  1  Haw. 

.    Russ.   &  Ry.    CO.  130;  Ry.    &  62,  §1. 
Moo.  C.  0. 19;  4  Car.  &  P.  289;  2  »  2  Phil.  Ev.  189,  The  People  vs.  Hop- 
Camp.  660;  Matt.  Dig.  20;  Com.  son;  1  Denio,  574. 
Dig.  Battery  C;  1  Hill's  Rep.  851; 
1  Hawk.  P.O.  ch.  62,  §  1. 
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It  seems  that  the  jury  are  no  more  judges  of  the  law 
ia  crimmal  than  in  civil  cases.^ 

Intoxication  is  no  excuse  on  anindicment  or  complaint  for 
blasphemy. 

Intoxication  is  a  voluntary  deprivation  of  reason,  and 
cannot  be  given  in  evidence,  even  on  a  trial  for  murder,  to 
excuse  the  offender. 

That  a  prisoner  was  intoxicated  is  no  defense  to  an  indict- 
ment for  perjury. 

Voluntary  drunkenness  is  not  a  legal  excuse  for  the  com- 
mission of  crime  ;  otherwise,  where  it  is  not  voluntary.^ 

Punishment.  This  offense  is  not  particularly  mentioned 
in  the  Revised  Statutes,  and  no  punishment  is  specially 
prescribed  for  it.  Hence  it  comes  within  the  provisions  of 
the  sections  respecting  misdemeanors  for  which  a  punish- 
ment is  not  otherwise  provided.  It  is  therefore  punishable 
by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  $250,  or  both.^ 

The  defense.  The  defendg,nt  may  prove,  1.  That  he  is 
not  guilty  at  all ;  2.  That  the  facts  proved  do  not  amount 
to  an  assault  and  battery  ;  3.  That  he  was  justified  in 
law  in  what  he  did.  In  civil  cases  the  two  first,  and 
in  criminal  cases  all  three  of  these  defenses  may  be 
given  in  evidence  under  the  general  issue.  He  may  show 
that  the    alleged   assault   or   battery   happened — 

1st.  JBy,  misadventure  ;  as  if  a  hoi'se  run  away  with  his 
rider,  and  run  against  a  man,  it  is  no  battery.  If  a  soldier 
in  his  ranks  discharge  his  gun,  and  a  man  unexpectedly  pass 
before  him  at  the  time  and  he  be  hurt  by  it,  it  is  no  battery. 
It  may  be  deemed  a  general  rule,  that  the  same  facts  which 
would  make  a  killing  homicide  by  misadventure,  will  be  a 
good  defense  upon  an  indictment  for  a  battery.* 

2d.  In  an  amicable  contest ;  as  that  he  wrestled  with  the 
prosecutor  for  a  wager.     So,  that  it  happened  by  accident 

1  Saflford  vs.  The  People,  1  Parker    3  2  R.  S.  674,   §  40;  Id.  8d  ed.  784, 
R.  474, 147.  §  56. 

2  2  Parker's  Sep.  14,  16  19,  235;  1*2  Salk.  637;  Hob.  184;  1  Str.  490; 

Id.  649.  Matt.  Dig.  Cr.  L.  22. 
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whilst  the  defendant  was  engaged  in  some  sport  or  game 
which  was  neither  unlawful  nor  dangerous,  is  a  good  defense.^ 

3d.  By  correction ;  as  the  correcting  of  a  child  by  his 
parent ;  of  a  servant  or  scholar  by  his  master  ;  or  the 
punishment  of  a  criminal  by  the  proper  officer  ;  provided 
the  correction  be  moderate  in  the  manner,  the  instru- 
ment, and  the  quantity  of  it,  or  that  the  criminal  be 
punished  in  the  manner  appointed  by  law.  It  has  been 
holden  that  the  defendant  may  justify  even  a  mayhem,  if 
done  by  him  as  a  military  officer,  for  disobedince  of  orders.^ 

4th.  In  defense  of  self,  husband,  wife,  parent,  child, 
master  or  servant.  It  is  a  good  justification  even  of  a  wound- 
ing or  mayhem,  to  prove  that  the  prosecutor  assaulted  or 
beat  the  defendant  first,  and  that  the  defendant  committed 
the  alleged  batterj'^  merely  in  his  own  defense.  If  he  prove 
an  assault  merely,  as  that  the  prosecutor  lifted  up  his  staff 
and  offered  to  strike  him,  it  is  sufficient  to  justify  the  de- 
fendant's striking  him  ;  for  he  need  not,  in  such  a  case,  stay 
till  the  other  has  actually  struck  him.  So,  a  husband  may 
justify  a  battery  in  defense  of  his  wife,  a  wife  in  defense  of 
her  husband,  a  parent  in  defense  of  his  child,  a  child  in  de- 
fense of  his  parent,  a  master  in  defense  of  his  servant,  and 
a  servant  in  defense  of  his  master.  But  in  all  these  cases 
the  battery  must  be  such  only  as  was  necessary  to  the  defense 
of  the  party  or  his  relation ;  for  if  it  was  excessive,  or 
if  it  were  greater  than  was  necessary  for  mere  defense,  the 
prior  assault  will  be  no  juristification.  Also  it  will  be  a 
sufficient  answer  for  this  defense  to  prove  that  the  first 
assault  was  justifiable.* 

5th.  In  defense  of  his  possession  ;  as,  to  remove  the  pros- 
ecutor out  of  his  close  or  house ;  or  to  prevent  him  from 
entering  it ;  to  restrain  him  from  taking  or  destroying  his 
goods,  &c.;  from  taking  or  rescuing  cattle,  &c.,  in  his  cus- 
tody upon  a  distress ;  or  the  like.     If  the  assault  and  bat- 

1  Com.  Dig.  Pleader,  3  M.  18)  Matt.     Ro.    Abr.   547,    137;  2  Eo.   Abr. 

Dig.  22.  546,  D;  1  Hawk.  P.  C.  oh.  60,  §28, 

2  1  Hawk.  ch.  69,  §  23,   ch.    62,  §  2;     24;  Mat.  Dig.   23;  Bull.  N,  P.  18; 

Bull.  N.  P.  18.  Com.  Dig.   Pleader,  8  M.  15;  Salk 

3  1  Sid.  246;  1  Eo.  Eep.  19;  2  Salk.     407;  Garth.  280. 
642;  3  Id.  46;  Bull.  N.    P.   18;  2 
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tery  was  committed  in  resisting  persons  entering  upon  the 
premises  to  open  and  work  a  highway,  the  defendant  may 
prove  that  the  alleged  highway  was  laid  through  his  orch 
ard  of  four  years'  growth,  without  his  consent.  A  police 
officer  hearing  a  noise  and  entering  a  public  house,  the  door 
being  open,  is  not  a  trespasser  so  as  to  justify  an  assault  on 
him.  In  the  case  of  a  trespass  in  law  merely,  without  actual 
force,  the  owner  of  the  close,  &o.,  must  first  request  the  tres- 
passer to  depart,  before  he  can  justify  laying  his  hand  on  him 
for  the  purpose  of  removing  him.  And  even  if  he  refuse, 
he  can  only  justify  so  much  force  as  is  necessary  to  remove 
him.  But  if  the  trespasser  use  force,  then  the  owner  may 
oppose  force  to  force ;  and  in  such  a  case,  if  he  be  assaulted 
or  beaten,  he  may  justify  even  a  wounding  or  mayhem  in 
self  defense  as  above  mentioned.  In  answer,  however,  to  a 
justification  in  defense  of  his  possession,  the  other  party  may 
prove  that  the  battery  was  excessive ;  or  justify  the  alleged 
trespass  on  the  defendant's  possession  by  proving  that  he  had 
a  right  of  way  over  the  close,  or  the  like.^ 

6th.  Under  authority  of  law.  It  is  a  sufficient  justifica- 
tion to  show  that  the  assault  was  done  under  the  authority 
of  the  law,  with  or  without  legal  process,  no  greater  assault 
being  committed  than  was  necessary.  An  officer,  however, 
can  only  justify  laying  his  hand  upon  a  man,  in  order  to 
arrest  him  upon  writ  or  process;  unless  he  resist,  or  an  attempt 
made  to  rescue  him  ;  and  even  then  he  can  justify  no  greater 
degree  of  force  than  was  necessary  in  order  to  secure  his 
prisoner.  And  the  same  as  to  officers  of  justice  and  persons 
acting  in  their  aid  arresting  on  suspicion  of  felony,  without 
warrant ;  and  as  to  private  persons  arresting  men  commit- 
ting felonies  in  their  presence,  see  title  aeeest.  So,  a  man 
may  justify  laying  his ,  hand  upon  another  to  prevent  him 
from  fighting,  or-committing  a  breach  of  the  peace ;  or  to 
prevent  him  from  rescuing  goods  taken  in  execution  ;  or  the 
like.  Yet  even  in  these  cases  he  must  not  use  more  force 
than  is  requisite  to  restrain  the  other  party ;  otherwise  he 

1  Lutw.  1435;  Hardw.  358;  2  Ro.  Abr.  548,  §25;  Harrington  vs.  The  People, 
6  Barb.  607;  2  Eo.  Abr.  549,  §  7;  Id.  10;  6  Car.  &P.  136;  8  T.E.  299;  2  Salk. 
641;  Id.  78;  Skin,  387;  Lutw.  1436;  Mat.  Dig.  Cr.  L.  23. 
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cannot  avail  himself  of  the  threatened  breach  of  the  peace, 
&c,,  as  a  justification.^ 

Upon  the  same  principal  which  makes  the  above  offenses 
misdemeanors,  viz  :  because  they  are  breaches  of  the  peace, 
it  has  been  held  that  driving  a  carriage  thi'ough  a  crowded 
or  populous  street  at  such  a  fate  or  in  such  a  manner  as  to 
endanger  the  safety  of  the  inhabitants,  is  a  misdemeanor,  at 
common  law.  Discharging  fire  arms  in  a  public  place,  as 
mere  matter  of  idle  sport  and  negligence,  to  the  danger  of 
the  property  or  safety  of  persons,  has  also  been  said  to  be 
an  offense  against  the  public  peace,  and  therefore  indictable. 
And  it  is  much  more  so  when  the  act  is  done  with  purposes 
of  wanton  or  deliberate  mischief.  But  merely  firing  a  gun, 
where  no  mischief  will  be  likely  to  ensue,  is  not  an  offense 
at  common  law.  So,  doubtless,  if  the  gun  be  discharged  at 
a  military  parade,  pursuant  to  orders  from  the  commading 
officer.^ 

And  not  only  actual  breaches  of  the  peace,  but  anything 
that  tends  to  excite  others  to  break  the  peace,  is  an  offense 
of  the  same  denomination.* 

Upon  this  principle  challenges  to  fight,  either  verbal  or 
written ;  or  to  be  the  messenger  of  such  a  challenge,  or  even 
barely  to  provoke  another  to  send  a  challenge  or  to  fight ; 
as  by  dispersing  letters  for  that  purpose  full  of  reflections, 
and  insinuating  a  desire  to  fight,  are  misdemeanors  at  com- 
mon law.  But  mere  words  of  provocation;  as,  "  a  liar"  and 
"knave"  will  not  amount  to  a  misdemeanor ;  for  though 
they  furnish  motives  and  immediate  provocation  for  a  breach 
of  the  peace,  yet  they  do  not  tend  immediately  to  a  breach 
of  the  peace.  But  words  which  directly  tend  to  a  breach 
of  the  peace,  as  a  challenge  to  fight,  or  threatening  to  beat 
another,  will  sustain  a  prosecution  for  a  misdemeanor.* 

1  2  Ro.  Abr.546;  ILd.Eaym.  229;  2    3  4  Black.  Com.  150;   5  Cowen,  258;  5 
Str.  1049;  Matt.  Dig.  23;  Com.  Dig.        Blnn  1281. 

Pleader  3  M.16;  3  Lev.  113;  see  1  *  1  Russ.    on  Cr.  275;     6  East's  Rep. 

Mod.  168;  2  Ro.  Abr.  546,  §  40;  464;    2  Camp.  506;    1  Russ.  on  Cr. 

Matt.  Dig.  Cr.  L.  23.  276;  6  Mod.  125;    2  Ld.  Raym.  1031. 

2  Peters'   C.  C.  Rep..390;  11  Mass. 

Rep.  139;  9 Pick.  1;  4  Day's  Rep. 
386;  11  Mass.  Rep.  189. 
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Conspiracy. 

A  conspiracy  is  a  misdemeanor,  and  is  defined  as  follows  : 
Where  two  or  more  persons  shall  conspire  either,  1,  To 
commit  any  oflfense  ;  or  2.  Falsely  or  maliciously  to  indict 
another  for  any  offense,  or  to  procure  another  to  be  arrested 
or  charged  for  any  such  offense ;  or  3.  Falsely  to  move  or  main- 
tain any  suit ;  or  4.  To  cheat  and  defraud  any  person  of 
any  property,  by  any  means  which  are  in  themselves  criminal; 
or  5,  To  cheat  and  defraud  any  person  of  any  property  by 
any  means  which,  if  executed,  would  amount  to  a  cheat,  or 
obtaining  money  or  property  by  false  pretences  ;  or  6.  To 
commit  any  act  iujurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce  ;  or  for  the  perversion  or 
obstruction  of  justice  or  the  due  administration  of  the  laws.^ 

No  conspiracies  other  than  such  as  are  enumerated  in  the 
last  section  are  punishable  criminally.^ 

No  agreement,  except  to  commit  a  felony  upon  the  per- 
son of  another,  or  commit  arson  or  burglary,  shall  be  deemed 
a  conspiracy,  unless  some  act  besides  such  agreement  be  done 
to  effect  the  object  thereof,  by  one  or  more  of  the  parties 
to  such  agreement.^ 

This  section  is  founded  on  the  principle  that  acts  and 
deeds  should  be  the  subjects  of  human  laws,  and  not  thoughts 
and  intents,  unless  accompanied  by  acts.  (See  Rev.  Notes.) 
It  has  been  decided  by  the  Supreme  Court  that  a  conspiracy 
of  journeymen  workmen  of  any  trade  or  handicraft,  to  raise 
their  wages,  by  entering  into  combinations  to  coerce  journey- 
men and  master  workmen  employed  in  the  same  trade  or 
business,  to  conform  to  rules  established  by  such  com- 
bination for  the  purpose  of  regulating  the  price  of  labor, 
and  carrying  such  rules  into  effect  by  oveit  acts,  is  a  mis- 
demeanor within  the  meaning  of  the  sixth  subdivision  of 
the  eighth  section  of  the  statute,  above  referred  to,  as  being 
injurious  to  trade,* 

Whatever  destroys  or  relaxes  the  principle  of  free  and 
fair  competition  in  trade  is  a  public  damage.  It  has  accord- 
ingly been  held  that  an  agreement  of  various  companies  of 

12E.  S.691,5  8.  Sid.  §10. 

2  Id.  692,  §  9.  *  14  Wend.  9. 
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forwarders  on  a  public  canal  for  the  purpose  of  "  establish- 
ing and  maintaining  fair  and  uniform  rates  of  freight,  and 
equalizing  the  business  among  themselves,  and  to  avoid  all 
unnecessary  expense  in  doing  the  same ;"  "to  stock  the 
earnings  and  divide  them  in  certain  proportions,"  and  to 
make  certain  cash  deposits  subject  to  forfeiture,  for  the  pur- 
pose of  enforcing  returns,  and  liquidating  balances,  is  an 
agreement  coming  within  the  above  recited  eighth  section  of 
the  Eevised  Statues,  as  a  conspiracy  to  commit  an  act  "  in- 
jurious to  trade."  ^ 

To  constitute  the  offense  of  conspiracy  there  must  be  a 
conspiracy  to  cheat  and  defraud  some  person  of  his  property. 
Although  there  may  have  been  an  intention  to  defraud,  yet 
if  the  means  used  could  not  possibly  have  that  effect,  the 
offense  is  not  complete.  The  crime  of  conspiracy  to  effect 
an  unlawful  act  is  perfect  when  the  agreement  to  do 
the  act  is  conducted  no  overt  act  is  necessary  to  be 
shown.  All  who  accede  to  a  conspiracy  after  its  forma- 
tion, and  while  it  is  being  executed,  become  conspi- 
rators. When  a  new  party,  with  full  knowledge  of  the 
facts,  concurs  in  the  plans  of  the  conspirators  as  originally 
formed,  and  comes  in  and  aids  in  the  execution  of  them, 
he  is  from  that  moment  a  fellow  conspirator.  He  commits 
the  offense  whenever  he  agrees  to  become  a  party  to  the 
transaction,  or  does  any  act  in  furtherance  of  the  original 
design.  A  conspiracy  to  commit  a  misdemeanor  is  not 
merged  in  the  misdemeanor,  the  result  of  the  conspiracy 
when  committed.  Where  the  crime  perpetrated  is  of  a 
higher  grade  of  offense  than  a  misdemeanor,  the  misde- 
meanor is  merged  in  the  crime.^ 

Evidence  in  cases  of  conspiracy. — The  conspiracy  must  be 
proved  as  stated  in  the  indictment ;  but  the  actual  fact  of 
conspiring  need  not  be  proved.  It  may  be  inferred  from 
circumstances.  If  parties  concur  in  doing  the  act,  it  is  a 
conspiracy.     Proof  of  words  used  will  support  this  charge, 


1  4  Denlo,  849.  2  7  Barb.  391;  The  People  vs.  Mather, 

4  Wend.  229. 
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since  they  are  jper  se  an  overt  act  sufficient  to  prove  the  con- 
spiracy.^ 

The  prosecutor  may  go  into  general  evidence  of  the  exist-^ 
ence  of  a  conspiracy,  as  a  preliminary  step,  before  he  con- 
nects it  with  the  defendants.  The  acts  of  any  one  of  the 
conspirators,  in  furtherance  of  their  common  design,  may  be 
given  in  evidence  against  all.  And  if  any  one  overt  act  be 
proved  in  the  county  where  the  venue  is  laid,  other  overt  acts, 
either  of  the  same  or  of  others  of  the  conspirators,  may  be 
given  in  evidence,  although  committed  in  other  counties.  If 
the  agreement  be  entered  into  in  one  county,  and  the  con- 
spirators go  into  another  to  execute  their  plans,  and  there 
commit  an  overt  act,  they  may  be  punished  in  the  latter 
county  without  any  evidence  of  an  express  renewal  of  the 
agreement.  Such  overt  act  of  any  one  of  the  conspirators, 
in  furtherance  of  the  common  design,  is  considered  in  law  a 
renewal  or  continuance  of  the  original  agreement  by  all  the 
conspirators.  What  one  of  the  party  may  have  been  heard 
to  say  at  some  other  time,  when  no  act  was  committed  by 
him,  as  to  the  share  others  had  in  the  execution  of  the  com- 
mon design,  or  as  to  the  object  of  the  conspiracy,  cannot,  it 
seems,  be  admitted  as  evidence  against  the  other  defendants.^ 

The  wife  of  a  co-defendant  is  not  a  competent  witness  for 
another  defendant.  Where  one  defendant  is  acquitted,  the 
record  of  acquittal  is  evidence  for  another  defendant  subse- 
quently tried.* 

In  those  cases  where  an  overt  act  is  required  by  law  to 
consummate  the  offense  of  conspiracy,  no  conviction  can  be 
had  unless  one  or  more  overt  acts  be  alleged  in  the  indict- 
ment and  proved  on  the  trial;  but  other  overt  acts,  not 
alleged  in  the  indictment,  may  be  given  in  evidence  on  the 
part  of  the  prosecution.* 

Where  three  persons  were  engaged  in  a  conspiracy,  and 
one  was  acquitted,  and  another  died  before  trial,  it  was  held 


1  1  Black.  Rep.  892;  229;  ThePeo-  East's  Rep.  171,  n.;  Fost.  9;  Th(< 
pie  vs.  Mather,  4  "Wend.  229;  People  vs.  Mather,  4  Wend.  229-, 
Broom's  Leg.  Max.,  230.  Matt.  Dig.  91;  2  Stark.  141. 

a  2  Brod.  &  B.  810;  2  Esp.  718;  1  3  5  Esp.  N.  P.  Ca.  107. 

East's  P.  C.  70;  6  T.  E.  527;  4  *  Matt.  Dig.  92;  2  E.  S.  735,  §  17. 
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that  the  surviTor  might,  notwithstanding,  be  tried  and  con- 
victed. On  an  indictment  against  two,  for  a  conspiracy  to 
theat,  the  judgment  should  be  against  each  defendant  seve- 
rally, and  not  against  them  jointly.^ 

Seduction. 

An  Act  to  punish  seduction  as  a  crime,  passed  March  22,  1848. 

§  1.  Any  man  who  shall,  under  the  promise  of  marriage, 
seduce  and  have  illicit  connection  with  any  unmarried  female, 
of  previous  chaste  character,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  impris- 
onment in  a  State  Prison  not  exceeding  five  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year,  pro- 
vided that  no  conviction  shall  be  had  under  the  provisions 
of  this  act,  on  the  testimony  of  the  female  seduced,  unsup- 
ported by  other  evidence,  nor  unless  indictment  shall  be 
found  within  two  years  after  the  commission  of  the  offense ; 
and  provided,  further,  that  the  subsequent  marriage  of  the 
parties  may  be  plead  in  bar  of  a  conviction. 

On  an  indictment  under  the  "  Act  to  punish  seduction  as 
a  crime,"  it  is  not  necessary,  on  the  trial,  to  prove  a  valid 
and  binding  promise  of  marriage.  If  the  seduction  wad 
effected  by  means  of  a  promise  of  marriage,  though  the  pro- 
mise was  intended  to  be,  and  was,  in  fact,  false  pretence,  and 
one  in  which  the  seducer  knew  it  was  not  in  his  power  to 
perform,  the  offense  is,  nevertheless,  complete.^ 

By  "previous  chaste  character,"  the  statute  means  per- 
sonal chastity,  actual  character,  not  reputation.  In  the 
absence  of  proof,  such  chastity  will  be  presumed.  But  the 
presumption  may  be  overcome  by  specific  acts  of  lewdness 
proved  affirmatively  on  the  part  of  the  defendant. 

He  may  also  show  that  the  prosecutrix  was  not  of  "previ- 
ous chaste  character,"  either  by  proving  an  actual  want  of 
chastity  on  her  part,  or  by  showing  her  general  bad  repu- 
tation for  chastity.  "Where"  the  illicit  intercourse  between 
the  prosecutrix  and  the  defendant  began  four  or  five  yeai-s 

1  People  vs.  Olcott,  2  John.  Cas.  301 ;    2  Crozier  vs.  The  People,  1  Parker  R. 
March  vs.  The  People,  7  Barb.  391 .        454. 
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before  the  finding  of  the  indictment,  and  continued  until 
within  two  years,  it  was  held  not  to  be  a  case  of  seduction 
within  two  years  previous  to  the  finding  of  the  indictment, 
and  not  to  be  within  the  statute.^ 

Besides  the  misdemeanors  specified  in  the  statute,  which 
may  be  considered  the  most  important,  there  are  others  of 
lesser  note,  which  are  so  numerous  that  we  can  only  refer  to 
them  very  briefly. 

Concealmg,  removing,  &c.,  persons  entitled  to  habeas 
corpus.  (2  R.  S.  571,  ^^  61  to  64.)  Defendant  in  quo  war- 
ranto refusing  to  deliver  papers,  &c.,  after  judgment.  (Id. 
582,  §  33.)  Extortion,  in  taking  greater  fees  than  those 
allowed  by  law,  or  in  receiving  fees  for  services  not  ren- 
dered. (Id.  650,  §^  5,  6.)  Bringing  to,  or  carrying  from 
the  State  Prison,  letters,  &c.  (Id.  768,  §  63.)  Officers 
under  election  law  guilty  of  wilful  neglect,  or  improper 
conduct.  (Id.  149,  §^  3,  5.)  Persons  guilty  of  bribery, 
menace,  &c.,  at  elections.  (Id.  ^  4.)  Breaking  or  lower- 
ing canal  walls  or  erections.  (Id.  235,  ^  95.)  Sign- 
ing or  delivering  a  false  bill  of  lading  of  a  canal  boat. 
(Id.  241,  §  125.)  "Wantonly  opening  any  lock  gate,  &c., 
or  destroying  any  bridge.  (Id.  248,  ^  179.)  Wilfully 
destroying  or  breaking  any  lock,  bank,  aqueduct,  culvert, 
&c.,  on  canal.  (Id.  ib.  §  180.)  Superintendent  or  inspector 
of  Onondaga  salt  springs,  guilty  of  wilful  neglect  of  duty,  or 
Inalpractice.  (Id.  257,  §  26.)  Town  clerks  neglecting  to 
return  names  of  constables  chosen.  (Id.  350,  ^  15.)  Vio- 
lating provisions  of  health  law.  (Id.  437.)  Violating  regu- 
lations for  the  preservation  of  the  public  health  in  the -city 
of  New  York.  (Id.  444.)  Violating  quarantine  regulations 
at  Albany,  Troy,  or  Hudson.  (Id.  448,  ^§  1,  2.)  As  to 
Brooklyn.  (Id.  449.)  Ferrying  without  license,  except  in 
certain  cases.  (1  R.  S.  527,  §§  8,  9,  10.)  Selling  goods  by 
auction,  in  violation  of  auction  law.  (Id.  535.)  Obstruct- 
ing flour  inspector  in  the  execution  of  his  office.  (Id.  538.) 
Inspector  of  ashes,  buying  or  selling  ashes.  (Id.  549,  §  76.) 
Intermixing   improper  substances   with  hops.     (Id.   566, 

1  Safford  vs.  The  People,  1  Parker  R.  474. 
Ccc 
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§  166.)  Adulterating  distilled  spirits,  or  selling  such  adul- 
terated spirits.  (Id  568,  §  173.)  Altering  proof  of  spirits 
after  inspection.  (Id.  ib.  §  174.)  Counterfeiting  inspectors' 
marks  of  leaf  tobacco.  (Id.  569,  ^  181.)  Inspector  or 
deputy  inspector  of  leaf  tobacco  violation  inspection  law. 
(Id.  570,  §  182.)  Inspectors  neglecting  to  make  certain 
reports  and  affidavits.  (Id.  571,  §  189.)  Inspectors. guilty 
of  fraud,  malpractice,  &c.  (Id.  572,  §  191.)  Obstructing 
inspector  in  discharge  of  the  duties  of  his  office.  (Id.  ib. 
§  192.)  Counterfeiting  or  defacing  brands  or  marks.  (Id. 
ib.  §  193.)  Injuring  or  defacing  mile  stones,  guide  posts,  or 
mile  boards.  (Id.  525,  ^§  128,  129  ;  2  id.  696,  §  33.) 
Overseers  of  the  poor,  or  other  officers  confining  lunatics, 
except  in  manner  authorized  by  law.  (1  id.  635,  §  11.) 
Supervisors  or  overseers  of  poor  neglecting  to  provide  for 
support  of  bastards.  (Id.  655,  §  67.)  Sending  or  taking 
slaves  or  servants  out  of  this  State,  except  as  authorized  by 
law.  (Id.  658.)  Cheating  at  play.  (Id.  662,  §  11.)  "Win- 
ning or  losing  |25  within  twenty-four  hours.  (Id.  ib.  ^  13.) 
Wreck  masters  and  other  officers  violating  provisions  of  law 
relative  to  wrecks.  (Id.  694,  §  24.)  Not  delivering  wrecked 
property.  (Id.  ib.  §  25.)  Driver  of  carriage  running  his 
horses.  (Id.  695,  ^  4.)  Owner  of  wood  lands  negligently 
setting  fire  to  woods,  or  suflfering  fire  to  extend  beyond  his 
own  land.  (Id.  696,  ^  1.)  Refusing  to  assist  in  extinguish- 
ing fires.  (Id.  ib.  §  3.)  Defacing  marks,  or  puttmg  false 
marks  on  floating  timber.  (Id.  699,  ^  10.)  Justice  of  the 
Peace  or  other  officer  giving  a  false  certificate  under  law 
rela^iive  to  destruction  of  wolves,  &c.  (Id.  ^  13.)  Violating 
law  in  regard  to  pawn  brokers.  (Id.  711,  §  9.)  Partners 
in  a  limited  partnership,  guilty  of  fraud.  (Id.  766,  §  19.) 
SheriflF,  &c.,  suffering  insolvents  to  escape.  (2  id.  44,  §  16.) 
Ministers,  &c.,  solemnizing  marriages  in  certain  cases.  (Id. 
140,  ^  12.)  Shakers  or  others  secretingor  carrying  a  child 
out  of  the  State.  (Id.  149,  ^  7.)  Attorneys,  &c.,  guilty  of 
deceit  or  collusion.  (Id.  287,  ^  68.)  Selling  liquors,  &c., 
in  court  house.  (Id.  291,  ^  95,  96.)  In  jails.  (Id.  431, 
§  31 ;  775,  ^  11.)  Violating  law  respecting  steamboats. 
(1  E.  S.  685,  §  11.)    Eacing  of   animals.     (Id;  672.)     All 
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offences  against  the  laws  relating  to  excise,  and  to  the  regu- 
lation of  taverns  and  groceries.  (Id.  682.)  The  offence  of 
selling  spirituous  liquors,  in  violation  of  the  excise  lawt>, 
may  be  established  by  circumstantial  evidence.  And  the  fact 
that  the  defendant  kept  liquor  in  his  grocery  store,  to  sell, 
is  competent  evidence  for  that  purpose,  in  an  action  against 
him  to  recover  the  penalty.^ 

Where  the  peiformance  of  any  act  is  prohibited  by  any 
statute,  and  no  penalty  far  the  violation  of  such  statute  is 
imposed,  either  in  the  same  section  containing  such  prohibi- 
tion, or  any  other  section  or  statute,  the  doing  such  act  shall 
be  deemed  a  misdemeanor.^ 

Gambling.  The  act  of  July  10,  1851,  "  more  effectually 
to  suppress  gambling,"  directs  that  any  person  convicted  of 
keeping  any  place  used  or  occupied  for  gambling,  shall  be 
fined  in  any  sum  not  less  than  $50  or  more  than  $500.  If 
any  person  for  gambling  purposes,  keeps  or  exhibits  any 
gaming  table,  establishment,  device,  or  apparatus,  or  deals 
in  "  faro,"  or  banks  for  others  to  deal  "  faro,"  or  acts  as 
"look-out"  or  "game-keeper"  for  the  game  of  "faro,"  or 
any  other  banking  game  ;  or  if  any  person  sells  or  vends 
lottery  policies,  &c.,  he  is  to  be  deemed  a  common  gambler, 
and  on  conviction  shall  be  sentenced  to  not  less  than  ten 
days'  hard  labor  in  the  penitentiary,  or  not  more,  than  two 
years'  hard  labor  in  the  stg,te  prison,  and  be  fined  not  to  ex- 
ceed $1,000.  The  act  also  provides  a  penalty  for  inveigh- 
ling  persons  to  gambling  houses  ;  aiid  a  penalty  upon  any 
commander,  owner,  or  lessee  of  any  boat  or  float,  who  shall 
knowingly  permit  any  gambling  for  money  or  property 
thereon,  &c.^ 

General  provisions  respecting  punishment  of  misdemeanors. 
Every  person  convicted  of  any  misdemeanor,  the  punish- 
ment of  which  is  not  prescribed  in  the  sixth  title  of  the  first 
chapter  of  the  fourth  part  of  the  Revised  Statutes,  or  some 
other  statute,  shall  be  punished  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  two 


1  3  Barbour,  S.  C.  553.  »  Laws  of  1851,  p.  958. 

2  2  R.  S.  696,  §  39. 
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hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment.^ 

The  court  before  which  any  person  shall  be  convicted  of 
an  offense  punishable  by  imprisonment  in  a  county  jail,  may 
sentence  such  person  to  be  imprisoned  in  a  solitary  cell  in 
such  jail,  if  any  such  be  erected  :  but  such  imprisonment  is 
in  no  case  to  exceed  thirty  days  in  the  whole.^ 

An  attempt  to  commit  a  statutory  misdemeanor,  as,  for 
instance,  an  indecent  assault,  is  indictable  as  a  misdemeanor.* 

Of  Perjury,  and  Subornation  of  Perjury. 

By  the  Revised  Statutes,  perjury  is  defined  as  follows  : 
Everj'-  person  who  shall  wilfully  and  corruptly  swear,  tes- 
tily, or  affirm,  falsely  to  any  material  matter  upon  oath, 
affirmation  or  declaration,  legally  administered — 

1.  In  any  matter,  cause  or  proceeding  depending  in  any 
court  of  law  or  equity,  or  before  any  officer  thereof. 

2.  In  any  case  where  an  oath  or  affirmation  is  required  by 
law,  or  is  necessary  for  the  prosecution  or  defense  of  any 
private  right,  or  for  the  ends  of  public  justice. 

3.  In  any  matter  or  proceeding  before  any  tribunal  or 
officer  created  by  the  constitution  or  by  law,  or  where  any 
oath  may  be  lawfully  required  by  any  judicial,  executive  or 
administrative  officer :  shall  upon  conviction  be  adjudged 
guilty  of  perjury,  and  shall  not  thereafter  be  received  as  a 
witness  to  be  sworn  in  any  matter  or  cause  whatever,  until 
the  judgment  against  him  be  reversed.*" 

Every  person  who  shall  unlawfully  and  corruptly  procure 
&ny1joitnes3  by  any  means  whatever  to  commit  any  wilful 
and  corrupt  perjury,  in  any  cause,  matter  or  proceeding,  in 
or  concerning  which  such  witness  shall  be  legally  sworn  and 
examined,  shall  be  adjudged  guilty  of  subornation  of 
perjury.^ 

The  punishment  is,  in  addition  to  his  disqualification  as  a 
witness,  if  the  perjury  be  committed  on  the  trial  of  an  in- 
dictment for  a  capital  offense  or  for  any  other  felony,  then 

1  2  R.  S.  696,  §  39.  4  2  E.  S.  567  §  1. 

2  Id.  §  41.  6  Id.  §  3. 

3  6  Car.  &  Payne,  368. 
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imprisonment  for  a  term  not  less  than  ten  years.  If  com- 
mitted on  any  other  trial,  inquiry  or  case,  then  for  a  term 
not  more  that  ten  years.^ 

The  provisions  of  the  statute  respecting  perjury,  have  not 
created  any  new  offense,  but  are  merely  declaratory  of  the 
common  law,  in  relation  to  said  offense. 

Perjury,  by  the  common  law,  is  a  wilful  false  oath,  by 
one  who  being  legally  required  to  depose  the  truth  in  a  pro- 
ceeding in  a  court  of  justice,  swears  positively  in  a  matter 
material  to  the  point  in  issue,  whether  he  be  believed  or  not.^ 

We  shall  notice,  1st.  the  oath ;  2d.  the  complaint ;  3d. 
the  evidence  : 

1st.  The  oath  :  In  order  to  constitute  the  offense  of  per- 
jury at  common  law,  the  following  things  are  necessary  :  1. 
The  oath  must  be  administered  by  a  competent  authority  ; 
2.  It  must  be  taken  in  a  judicial  proceeding  ;  3.  The  fact 
sworn  to  must  be  material  to  the  question  iu  issue  ;  4.  The 
assertion  must  be  absolute  ;  5.  The  oath  must  be  false  ;  6. 
The  intention  must  be  wilful. 

1.  The.  oath  must  he  administered  by  a  competent  authority. 
If  the  oath  appears  to  have  been  taken  before  a  person  who 
had  no  lawful  authority  to  administer  it,  or  who  had  no  ju- 
risdiction of  the  cause  or  matter,  the  defendant  must  be 
acquitted.  It  is  not  necessary,  however,  in  the  indictment 
or  complaint  to  show  the  nature  of  the  authority  of  the  per- 
son administering  the  oath.  But  enough  must  appear  to 
give  the  tribunal  jurisdiction.  Thus  on  a  submission  by 
bond  to  arbitrators,  and  perjury  charged  in  an  oath  before 
them,  the  bonds  must  be  produced.  But  it  makes  no  differ- 
ence whether  the  arbitrators  were  sworn  or  not.^ 

The  Eevised  Statutes  specify  the  persons  who  are  author- 
ized to  administer  oaths,  and  the  manner  in  which  they  are 
to  be  administered.*  And  it  is  now  declared  perjury  to 
swear  falsely  in  any  form  authorized  by  law.^  As  to  the 
manner  of  administering  the  oath,  the  general  rule  is  that 


1  2  K.  S.  567,  §  2.  Archb.  Cr.  PI.  428;  9  Cow.  30;   2 

2  1  Hawk.  69.  Denio,  R. 

3  7  T.  R.  315;  3  inst.  165;   4  Black.  4  2  R.  S.  206,  213,  446,  455,  328. 

Com.    137  ;  6   B.  &  Cress.    602;  S  id.  329,  §  110. 
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every  man  should  be  sworn,  or  bound  according  to  the 
ceremonies  of  his  own  religion,  so  as  to  impose  upon  him 
an  obligation  to  speak  the  truth  under  a  belief  in  the  exist- 
ence of  a  Deity.  And  no  person  shall  be  rendered  incompe- 
tent to  be  a  witness  on  account  of  his  opinions  on  matters 
of  religious  belief.  ^  If  an  oath  be  administered  out  of  the 
state,  although  by  a  judge  or  officer  of  this  state,  no  in- 
dictment will  lie  here  for  the  perjury.^  No  false  swearing 
before  individuals  acting  merely  in  a  private  capacity,  or 
before  officers  who  have  no  legal  jurisdiction  to  administer 
the  particular  oath  in  question,  will  amount  to  perjury.^ 
False  swearing  in  a  voluntary  affidavit  made  before  a  Justice 
of  the  Peace,  before  whom  no  cause  or  proceeding  is  de- 
pending, is  not  perjury.* 

2d.  The  oath  must  be  taken  in  a  judicial  proceeding.  For 
instance,  a  witness  at  a  trial  or  in  answer  to  a  bill  in  equity, 
or  in  an  affidavit  in  any  of  the  Superior  Courts,  or  upon  a 
commission  for  the  examination  of  a  witness,  or  in  justifying 
bail  in  any  of  the  courts,  or  upon  an  examination  before 
a  magistrate,  or  in  any  judicial  proceeding  in  any  court 
whether  of  record  or  not.^ 

Even  though  the  person  administering  the  oath  has  lawful 
authority  to  do  so,  still,  if  it  is  not  taken  in  a  judicial  pro- 
ceeding, it  is  no  perjury.®  Therefore,  taking  a  false  oath 
before  a  surrogate,  to  procure  a  marriage  license,  is  no 
perjury.^  And  no  oath  made  in  a  mere  private  concern, 
however  wilful  or  malicious,  as  in  entering  into  a  contract, 
is  an  indictable  offense,  nor  can  any  criminal  proceed- 
ing be  maintained  for  the  violation  of  an  oath  to  per- 
form any  duties  in  future.^  Neither  can  any  prosecution  be 
supported  for  perjury  in  a  voluntary  affidavit  taken  extra 
judicially  before  a  magistrate.^ 

1  §  3  of  Art.   1,  new   Constitution,    6  Barbour  Cr.  L.  181. 

1846.  7  Moo.  &  Mai.  271  ;    Euss.  &  EyU, 

2  1  John,  R.  498.            ,  459. 

3  Inst.  166;  5Denio,  376.  8  3  Inst.  166;  11   Coke  98;    Barbour, 

4  1  Brln.542.  181. 

5  6  Mod.  848;   3  Inst.  166;  1  Show.    9  4  Blk.  Com.,  137. 

335;  395;  1   Boss.  &Pull.  240;  1 
Camp.  404. 
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It  will  be  remembered,  however,  that  by  the  Eevised 
Statutes,  perjury,  extends  to  the  violation  of  an  oath  in  every 
case  where  an  oath  or  affirmation  is  required  by  law,  or  is 
necessary  for  the  prosecution  or  defense  of  any  private  right, 
or  for  the  ends  of  public  justice. ^ 

3d.  The  fact  sworn  to  must  be  material  to  the  question  in 
issue  ;  for  if  it  be  of  no  importance,  though  false,  it  will  not 
be  perjury,  for  as  it  does  not  concern  the  issue,  it  is  extra 
judicial  in  this  respect.  If  a  witness  is  asked  whether  goods 
were  paid  for  on  a  particular  day,  and  he  answers  in  the 
affirmative,  if  the  goods  were  really  paid  for,  though  not  on 
that  particular  day,  it  will  not  be  perjury  unless  the  day  is 
material.^ 

So,  if  a  man  swears  that  A.  B.  beat  another  with  a  sword, 
and  it  turns  out  that  he  beat  him  with  a  stick,  this  is  not 
perjury,  for  all  that  was  material  was  the  battery? 

As  a  general  rule,  it  is  to  be  intended  that  what  a  witness 
has  sworn  to  is  material  ;  the  materiality  of  the  testimony 
will  be  presumed.*  But  if  the  fact  sworn  to  is  circumstan- 
tially material,  it  will  be  perjury  ;  for  evidence  may  be  very 
material  and  yet  not  full  enough  to  prove  directly  the  point 
in  question.^ 

4th.  The  assertion  must  be  absolute.  It  was  formerly  laid 
down  that  the  witness  must  give  his  evidence  absolutely  and 
directly,  and  therefore  if  he  only  stated  that  he  thought, 
remembered,  or  believed  that  which  afterwards  is  proved  to 
be  false,  that  he  could  not  be  indicted  for  perjury.* 

But  it  seems  now  to  be  settled,  that  if  a  man  swears  he 
believes  that  to  be  true  which  he  knows  to  be  false,  he  swears 
as  absolutely,  and  is  as  criminal  in  point  of  law  as  if  he  had 
made  a  positive  assertion  that  the  fact  was  as  he  swore  he 
believed  it  to  be.''  The  false  swearing,  however,  as  to  the 
legal  operation  of  a  deed,  is  not  indictable.^ 

5th.   The  oath  must  be  false.     It  must  either  be  false  in 

1  2  R.  S.  567, 1  sub.  §  1.  *  Jacobs  vs.  Fyler,  3  Hill  R.,  572. 

2  2  Chitty  Cr.  L.  305,   Roscoe   Cr.    S  1  Lord  Raym.,  258. 

Eve.  680,  '2  Roll.  R.  41,  Barbour,    6  3  Inst.,  166,  1  Leach,  325. 

182.  7  2  Chitty  Cr.    L.,  304;  2  Leach,  327 

3  Barbour  Cr.  L.  183,  and  cases  cited,    8  1  Esp.  R.,  280. 
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fact,  or  if  true,  the  deponent  must  not  have  known  it  to  be 
so  ;  in  other  words,  the  party  must  believe  that  what  he  is 
swearing  is  fictitious,  for  it  is  said  that  if,  intending  to 
deceive,  he  asserts  of  his  own  knowledge  that  which  may 
happen  to  be  true,  without  any  knowledge  of  the  fact,  he  is 
equally  criminal,  and  the  accidental  truth  of  his  evidence 
will  not  excuse  him.^ 

6th.  The  intention  must  be  wilful.  The  false  oath  must 
be  taken  wilfully  and  deliberately,  and  with  a  consciousness 
of  the  nature  of  the  statement  made,  for  if  done  from  in- 
advertence or  mistake  it  cannot  amount  to  voluntary  and 
corrupt  perjury.^ 

Therefore,  where  perjury  is  assigned  on  an  answer  in  chan- 
cery, or  an  affidavit,  &c.,  the  part  on  which  the  perjury  is 
assigned  may  be  explained  by  another  part,  or  even  by  a 
subsequent  answer,  &c.^ 

To  show  that  false  swearing  is  wilful  and  corrupt,  evi- 
dence may  be  given,  of  expressions  of  malice  used  by  the 
defendant,  towards  the  person  against  whom  he  gave  the 
false  testimony.* 

To  constitute  perjury  at  common  law,  it  is  not  necessary 
that  the  false  oath  should  obtain  credit,  or  occasion  any 
actual  injury  to  the  party  against  whom  the  evidence  is 
given.  For  the  prosecution  is  not  grounded  on  the  incon- 
venience which  an  individual  may  sustain,  but  on  the  abuse 
and  insult  to  public  justice.^ 

The  indictmeut  or  warrant.  In  the  introductory  part  of 
the  indictment,  such  circumstances  should  be  stated  as  to 
show  that  the  oath  was  taken  in  a  judicial  proceeding,  before 
a  competent  jurisdiction,  and  was  material  to  the  matter 
then  before  the  court.  The  oath  is  then  set  out,  and  the 
perjury  is  assigned  upon  it ;  that  is,  some  one  or  more  of 
the  affirmative  assertions  in  it  are  negatived,  or  the  negative 
assertions  are  contradicted  by  the  opposite  affirmative.     No 


1  1  Hawk.,  69,  3  Inst.,166, 2  Oh.  Cr.    3  Arch.  Cr.  PI.  428,  9. 
L.  303  and  note  B,  Barbour  Cr.  L.,    i  8  Car.  &  P.  498. 

183.  B7T.R.  315  2  Leon.  211. 

2  1  Hawk.,  69,  2  Russ.  on  Cr.,  518 
and  cases. 
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more  inducement  should  be  stated,  than  is  necessary  to 
explain  the  perjury  assigned.  Thus  in  a  civil  proceeding, 
it  is  sufficient  to  state  that  a  sufficient  cause  had  arisen,  and 
was  depending,  and  came  on  to  be  tried  in  due  form  of  law, 
between  A.  B.  and  C.  D.,  before  E.  P.,  a  Justice  of  the 
Peace  of  the  town  of  New  Hartford,  &c.,  and  in  such  case, 
that  the  perjury  was  committed.^ 

If  it  appear,  from  the  oath  itself,  that  it  was  material  to 
the  matter  before  the  court  or  officer,  that  fact  need  not  be 
averred,  otherwise  the  materiality  of  that  part  of  the  oath 
upon  which  the  perjury  is  assigned,  must  be  averred.^ 

The  court  by  which  the  oath  was  administered  must  be 
correctly  described.  It  must  also  be  averred  that  the  de- 
fendant was  regularly  sworn,  &c.,  or  was  duly  sworn,  which 
is  sufficient.^ 

Where  the  time  of  committing  the  perjury  is  material,  it 
should  be  laid  with  precision.  Therefore,  where  on  an  as- 
signment of  perjury  ou  a  policy  of  insurance,  stated  to  have 
been  underwritten  on  the  13th  of  August,  which,  on  the 
production  of  the  policy,  proved  to  be  the  15th  of  August, 
the  variance  was  held  fatal.  In  another  case,  where  the 
indictment  did  not  state  the  day  on  which  the  trial  took 
place,  aud  in  which  the  defendant  was  sworn  in  the  case  in 
which  the  perjury  was  alleged  to  have  been  committed,  the 
court  arrested  the  judgment.* 

But  it  was  held  no  variance,  that  a  bill  which  was  filed 
on  the  1st  of  December,  was  entitled  generally  as  of  the  pre- 
ceding  Michaelmas  term  ;  for  that  is  the  practice  when  a 
bill  is  filed  bet-^veen  two  terms.^ 

In  stating  the  place  where  the  perjury  was  committed, 
some  place  must  be  alleged  to  which  a  venire  may  be  reason- 
ably awarded.  An  indictment  for  perjury  in  ao  affidavit 
of  an  attorney,  on  a  summary  application  against  him,  need 
not  specify  the   place  where  the  court  was  holden  to  which 

1  2  Chitty  Cr.  L.  307.  5  T.  E.  317.        *  T.  E.  69;  2  Wash.   C.  C.  Rep.    328; 

2  8Wend.  686,5  T.  E.  315,  1  B.  &        1  Gall.   387;    1  Stark.    Rep.    524; 
Adol.  21.  United     States    vs.    Bowman,     2 

8  Euss.  &  Ey.  cc.  421,   Peake  N.  P.        Wash.  C.  C.  Eep.  328. 

J55.  6  1  Stark.  Eep.  524;  and  see  3  Stark. 

Ev.  1139;  Matt.  Dig.  342. 
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the  motion  was  originally  addressed  ;  but  it  will  suffice  if  a 
proper  venue  be  laid  to  the  fact  of  the  actual  perjury.  A 
too  general  statement  of  place,  absolutely  to  the  fact  of  false 
swearing,  cannot  be  aided  by  an  inuendo  expressing  a  par- 
ish, and  containing  a  minute  description  of  the  place  where 
it  was  taken.  It  suffices,'  however,  to  show  that  the  perjury 
was  committed  anywhere  in  the  county,  though  at  a  differ- 
ent parish  or  place  to  that  alleged  in  the  indictment,  unless 
there  be  a  variance  in  some  specific  locaP  description. ,  In 
the  instance  of  making  an  affidavit,  the  party  is  not  to  be 
indicted  where  there  the  affidavit  may  happen  to  be  used, 
but  in  the  county  where  the  offense  was  complete  by  making 
the  false  oath.^ 

It  should  be  averred  that  the  defendant  swore  wilfully, 
falsely,  or  corruptly. 

It  must  expressly  contradict  the  matter  falsely  sworn  to 
by  the  defendant.  It  must  negative  that  part  alleged  to  be 
false. 

When  the  defendant  has  sworn  only  to  belief,  it  is  proper 
to  aver  that  he  well  knew  the  contrary  of  what  he  swore. 

Two  defendants  cannot  be  joined  in  a  complaint  for  perjury. 

The  Evidence. — All  such  introductory  parts  of  the  in- 
dictment as  cannot  be  rejected  as  surplussage,  must  be  proved 
in  substance  as  laid ;  and,  generally,  the  evidence  of  one 
witness  is  not  sufficient  to  convict  for  perjury,  for  that 
would  be  only  oath  against  oath.  But  one  witness  and 
circumstances  strongly  corroborative  are  enough,  though  the 
circumstances  are  not  in  themselves  sufficient  to  prove  a 
fact.  Evidence  merely  probable,  however,  is  not  sufficient. 
It  must  be  strong  and  clear,  and  the  witnesses  must  be 
more  numerous,  or  the  weight  of  testiniony  greater  for  the 
prosecution  than  for  the  defense.  But  where  the  evidence 
consists  of  the  contradictory  oaths  or  declarations  of  the 
party  accused  this  rule- does  not  apply.  This  strong  proof 
seems  to  be  required  not  only  as  to  the  falsity  of  the 
oath,  but  as  to  the  facts  sworn  to.  But  it  is  not  neces- 
sary to  prove   by  two  witnesses   every  fact  which  goes  to. 

12  Chit.  Cr.L.  307;   7  T.  R.  315;  1   Ld.  Raym.  256;  Holt's    Rep.   534; 
Skin.  403;  7T.R.  315. 
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make  out  the  charge  of  perjury.  One  witness  may  prove 
the  taking  of  the  oath  ;  but  one  witness,  without  support- 
ing circumstances,  cannot  prove  the  falsity  of  the  oath. 
Where  there  are  several  distinct  assignments,  proof  of  any 
one  of  them  is  sufficient  to  support  the  indictment.  Docu- 
ments and  collateral  circumstances  often  stand  in  the  place 
of  witnesses  for  the  purpose  of  proving  the  contradictory 
statements  of  the  defendant.  Thus,  to  prove  perjury,  it  is 
sufficient  if  the  matter  alleged  to  have  been  falsely  sworn 
be  disproved  by  one  witness,  if,  in  addition  to  his  testimony, 
"there  is  proof  of  an  account  or  letter  written  by  the  defend- 
ant contradicting  his  statements  on  oath.i 

The  party  injured  by  the  perjury,  is,  it  seems,  a  competent 
witness  to  prove  the  perjury.  And  if  a  party  is  indicted 
separately  for  perjury  with  others,  in  swearing  to  the  same 
fact,  either  of  them,  before  conviction  may  be  a  witness  on 
the  trial  of  the  other.^ 

If  the  false  matter  sworn  is  in  writing,  it  must  be  pro- 
duced, or  sufficiently  accounted  for,  as  in  other  cases.  Where 
perjury  is  assigned  upon  an  answer  to  a  bill  in  equity,  it  is 
sufficient  after  producing  the  bill  or  a  copy  of  it,  to  produce 
the  answer,  and  prove  either  that  the  defendant  was  sworn 
to  it,  or  that  the  signature  to  it  is  the  defendant's  handwrit- 
ing, and  that  the  name  subscribed  to  the  jurat  is  the  name 
and  handwriting  of  a  master  or  other  person  having  authority 
for  that  purpose.  And  the  same  as  to  depositions  in  equity, 
and  other  similar  cases,  so  as  at  least  to  throw  upon  the  de- 
fendant the  burden  of  proving  that  he  was  personated.^  And 
it  is  necessary  to  prove,  in  substance,  the  whole  that  is  set 
out  in  the  indictment  as  having  been  sworn  to  by  the  de- 
fendant. Proving  a  part  only,  it  seems,  is  not  sufficient. 
Also  it  must  be  proved  literally  or  substaintially  as  set  out. 
Any  variance  in  substance  between  the  indictment  and  evi- 
dence in  this  respect  will  be  fatal.* 

1  2  Russ.  on  Cr.  645;  2  Chit.  Cr.  L.    2  2  Russ.   on  Or.,  546;  2  Chit.  Cr.  L., 
312;  6  Cowen.  118;  1  Nott  &  Mc-        312,  c;  2  Hale,  280. 
Cord,   546;  2  Chit.  Cr.  L.    812;    3  4  Carr.  &  Payne,  826. 
note  A;  1   Dev.  Law  Rep.  263;  6*2  Chit.  Cr.  L.,  812,  b.;  Archb.  Cr. 
Cowen,  118;    Cir.   Comp.   405;   6        PI.   430;   Eoscoe's    Cr.    Ev:,   676; 
Carr  &  Payne,  315  Cro.  Cir.  Comp.  405;  Id.  2  Camp.  134. 
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To  prove  that  the  person  who  administered  the  oath  had 
asthority  to  do  so,  it  is  merely  necessary  to  show  that  he 
performed  the  duties  of  a  certain  oflSce,  without  showing  his 
appointment ;  and,  (if  the  court  will  not  judicially  notice 
it,)  that  the  person  lawfully  exercising  the  duties  of  that 
office  has  authority  to  administer  an  oath  in  such  a  case. 
But  the  defendant  is  at  liberty  to  rebut  this  prima  facie  evi- 
dence, by  positive  testimony  that  the  appointment  was  de- 
fective ;  and  if  he  succeed  in  so  doing,  he  will  be  entittled 
to  an  acquittal. 1  A  variance  m  stating  the  occasion  of  the 
making  of  the  oath,  would  be  fatal.^  ^ 

As  the  perjury  assigned  must  be  material  to  the  matter  in 
question,  so  the  materiality  of  the  perjury  must  be  proved. 
But  where  the  matter  assigned  as  perjury  consist  of  several 
particulars,  some  of  which  are  material  and  others  not,  the 
court  will  distinguish  between  the  material  and  the  im- 
material ;  and  if  any  one  particular  be  disproved  to  which 
the  perjury  is  alleged  to  relate,  if  the  charge  would  remain 
entire  and  constitute  perjury  without  such  proof,  the  court 
will  not  consider  it  to  be  a  variance.^ 

The  corrupt  intention  must  also  be  proved  ;  but  this  is 
prima  facie  shown  by  proving  the  falsity  of  the  oath  ;  and 
if  the  perjury  was  occasioned  by  surprise  or  inadvertency, 
or  by  mistake  of  the  true  state  of  the  question,  this  is  for 
the  defendant  to  show.* 

Subornation  of  Perjury. 

Subornation  of  perjury,  at  common  law,  is  the  procuring 
another  to  commit  legal  perjury,  who,  in  consequence  of 
the  persuasion,  takes  the  oath  to  which  he  has  been  incited. 

To  render  the  offense  of  subornation  of  perjury  complete 
either  at  common  law  or  on  the  statute,  the  false  oath  must 
be  actually  taken,  and  no  abortive  attempt  to  induce  per- 
jury will  bring  the  offender  within  the  penalties  of  suborna- 
tion  of  perjury.     But  the  criminal  solicitation  to  commit 

1  3  Camp.,  435.  3  3  Barn.  &  Cress.,  113;   4  Dowl.   & 

2  Roscoe  Cr.  Ev.,  675.  By.,  670,  S.  C. 

1  2  Chit.  Cr.  L.,  312,  c. 
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perjury,   though   successful,   is  a  misdemeanor  at  common 
law. 

Under  the  Revised  Statutes,  however,  it  is  made  a  felony 
and  punishable  more  severely,  as  we  have  seen  seen  by  the 
statute  cited  under  the  head  of  perjury,  and  that  the  mere 
attempt  to  suborn  a  witness  shall  be  punishable  with  im- 
prisonment for  not  less  than  five  years.i  And  procurino- 
any  person  to  swear  falsely  at  an  election,  in  taking  the  elec- 
tive oath,  is  also  declared  to  be  subornation  of  perjury.'^ 

Indictment. — Our  statute  in  defining  the  oflfense  where 
the  oath  is  actually  taken,  uses  the  words  "  unlawfully  and 
corruptly"  and  by  any  means  whatsoever,  &c.  An  indict- 
ment under  the  statute  should  probably  contain  the  words 
"  unlawfully  and  corruptly,"  but  the  means  used  need  not 
be  stated,  but  ihe  section  respecting  attempts  to  induce  per- 
jury contemplates  the  offering  of  some  valuable  considera- 
tion to  the  witness,  and  it'therefore  seems  necessary  that  an 
indictment  for  this  offense  should  either  contain  those  words 
generally,  or  specify  the  particular  thing  offered,  and  aver 
that  it  was  valuable. 

In  support  ofi  an  indictment  for  subornation,  the  record 
of  the  witness'  conviction  for  perjury  is  no  evidence  against 
the  suborners,  but  the  offense  of  the  perjured  witness  must 
be  again  regularly  proved.'' 

Fwm  of  Warrant  for  Perjury. 

CouNTr,  88. 

To  any  Constable  of  said  county — Greeting:  [Or,  to  the  Sheriff  or  any  Con- 
stable of  said  county  :] 

Whereas,  complaint  has  this  day  been  made   by  .  on  oath  before 

me,  ,  Esquire,  one  of  the  Justices  of  the  Peaceof  said  county,  thaton 

the      day  of  instant,  at  the  town  of  in  said  county,  a  certain 

cause  in  which  the   said  was  plaintiff,  and  was  defendant,   was 

tried  before  ,  Esq.,  a  Justice  of  the  Peace  of  the  said  county  and  that 

upon  the  trial  of  said  cause,  appeared  as  a  witness  for  and  on  behalf  of 

said  ,  and  was  then  and  there  duly  sworn  by  the  said  ,  as  such 

Justice,  that  the  evidence  he  should  give  relating  to  the  matter  in  difference 
between  the  said  parties  should  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  and  that  upon  said  trial  it  became  and  was  material  to  inquire — 
[here  state  the  evidence,'] — and  the  said  being  so  sworn  as  a  witness  as 


1  2  R.  S.,  567,  §§  3,  4  and  8.  3  Roscoe   Cr.  Ev.,   691;    2  Chit.  Cr. 

2  1 E.  S.  149.  Law,  318i  1  Leach,  455. 
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aforesaid,  did  then  sCtid  there  on  the  said  trial,  falsely,  wilfully  and  corruptly 
depose,  swear,  and  testify  among  other  things,  that  the  said — [here  state  the 
material  evidence  swornto]  — whereas  in  truth  and  in  fact  the  said  M  [Jiere  nega- 
tive the  testimony  sworn  to] — whereby  the  said  did  then  and  there  wil- 
fully and  corruptly  swear  falsely  and  commit  wilful  and  corrupt  perjury. 

You  are  therefore  hereby  commanded  in  the  name  of  the  People  of  the  State 
of  New  Tork,  forthwith  to  apprehend  the  said  ,  and  him  bring  before 

me  at  my  office  in  aforesaid,  to  be  dealt  with  in  the  premises  according 

to  law.    Given  under  my  hand  at  ,  August        ,  18. 

Justice. 

Form  of  a  Warrant  for  Subornation,  of  Perjury. 

[Commence  as  in  above  form,  down  to  "  material  to  inquire,"  andthen  say] — 
"Whether  the  said  paid  the  said  one  dollar  in  grain  the  1st        , 

18    ,  and  that  therefore  the  said  did  unlawfully,  corruptly  and  feloniously, 

by  sinister  and  unlawful  labors  and  means,  procure  the  said,  [.4.  B.  the 

Witness,]  to  falsely,  wilfully  and  corruptly  depose,  swear  and  testify  amongst 
other  things,  that    the    said  did  pay   the   said  one  dollar  in 

grain,  the  1st  May,  18     ,  and  that  the  said  A.  B.  did  then  and  there 

so  testify  before  said  Justice,  whereas  in  truth  and  in  fact  the  said 
did  not  pay  the  said  one  dollar  in  grain  the  1st  May,  18    ,  which  fact 

was  well  known  to  the  said  ,  whereby  the  said  did  then  and  there, 

unlawfully,  corruptly  and  knowingly  commit  subornation  of  perjury,  by  pro- 
curing the  said  to  commit  wilful  and  corrupt  perjury  in  and  by  his  oath 
aforesaid.     You  are  therefore  commanded,  &c. — [as  in  the  above  form.] 

JEJmbezzIement. 

Embezzlement  is  a  species  of  larceny ;'  and  the  term  is 
applicable  to  cases  of  stealing  by  clerks,  servants  or  carriers 
of  property  coming  into  their  possession  by  virtue  of  their 
employment. 

The  offense  does  not  depend  solely  upon  the  statute.  Our 
statute  is  conformable  to  the  English  act,  which  Mr.  East 
observes  is  merely  declaratory  of  the  common  law.'^ 

The  provisions  of  the  Revised  Statutes  respecting  em- 
bezzlement are  as  follows  :  If  any  any  clerk  or  servant  of 
any  private  person  or  of  any  copartnership,  (except  appren- 
tices and  persons  within  the  age  of  eighteen  years,)  or  if 
any  oflScer,  agent,  clerk,  or  servant  of  any  incorporated 
company,  shall  embezzle  or  convert  to  his  own  use,  or  take, 
make- way  with,  or  secrete,  with  intent  to  embezzle  or  to 
convert  to  his  own  use,  without  the  assent  of  his  master 
or    employers,   any  money,    goods,   rights   in  action,   or 

1  2  East's  P.  C,  418. 
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other  valuable  security  or  effects  whatever,  belonging 
to  any  otJier  person,  which  shall  have  come  into  his 
possession,  or  under  his  care,  by  virtue  of  such  employment 
or  office,  he  shall,  upon  conviction,  be  punished  in  the  man- 
ner prescribed  by  law  for  feloniously  stealing  property  of 
the  value  of  the  articles  so  embezzled,  &c.,  or  of  the  value 
of  any  sum  of  money  payable  and  due  upon  any  right  in 
action  so  embezzled.  ^ 

As  the  punishment  for  embezzling  property  of  a  less 
value  than  $25  is  the  same  as  that  of  petit  larceny,  viz : 
imprisonment  in  a  county  jail ;  this  offense  does  not  properly 
belong  in  the  chapter  respecting  offenses  punishable  by 
imprisonment  in  a  State  Prison.  But  such  is  the  arrange- 
ment of  the  revisers,  and  for  greater  convenience  we  have 
followed  it. 

Under  the  above  section  of  the  statute  it  has  been  decided 
that  an  indictment  for  embezzlement  lies  against  a  clerk  or 
servant  for  converting  to  his  own  use  the  money,  &c.,  of 
any  other  person,  which  shall  have  come  into  his  possession, 
&c.,  by  virtne  of  his  employment.  And  that  the  words, 
any  other  person,  in  the  above  section  which  are  italicised, 
mean  any  person  other  than  he  who  is  guilty  of  the  em- 
bezzlement. It  has  been  decided  also  that  a  bar-keeper '  iu 
an  inn,  intrusted  to  carry  letters  to  and  from  the  post  office, 
who  fraudulently  converts  to  his  own  use  a  letter  inclosing 
money,  given  to  him  to  carry  to  the  post  office,  is  guilty  of 
embezzlement :  and  to  convict  him  it  is  not  necessary  to 
show  that  he  broke  open  the  letter,  or  fled  afterwards  or  to 
show  the  dissent  of  his  employer.  It  is  enough  if  there  be 
a  fraudulent  conversion ;  and  that  being  shown,  a  felonious 
intent  is  established.'^ 

And  a  stage  driver,  intrusted  by  his  employers  to  cany 
money  from  one  place  to  another,  is  a  servant,  who  has  ob- 
tained possession  of  property  by  virtue  of  his  employment, 
within  the  meaning  of  the  above  section.  It  has  also  been 
held  that  a  constable  employed  to  collect  debts  without  suit. 


1  2  E  S    678  5  59.  ^  People     vs.   Honnessy,    15    Wend. 

■     ■'       '        '  147;   People  vs.  Dalton,  15  Wend. 
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if  the  debtors  would  pay,  and  if  not,  to  procure  and  serve 
process,  is  not  a  servant  of  the  creditor,  within  the  statute 
concerning  embezzlement.^ 

Every  embezzlement  of  any  evidence  or  debt,  negotiable 
by  delivery  only,  and  actually  executed  by  the  master  or 
employer  of  any  such  clerk,  agent,  officer  or  servant,  but 
not  delivered  or  issued  as  a  valid  instrument,  is  an  offence 
within  the  meaning  of  the  section  above  quoted.^ 

The  object  of  this  section  was  to  provide  for  the  case  of 
bank  bills  which  have  never  been  issued,  but  are  in  the 
hands  of  the  officers  of  the  bank,  and  may  therefore  be 
deemed  inchoate  and  not  valid  rights  in  an  action  within 
any  of  the  terms  employed  in  the  fifty-ninth  section.* 

Receiving  property  embezzled,  with  a  knowledge  of  its 
having  been  embezzled,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  the  embezzlement  itself.* 

The  sixty-second  section  of  the  act  provides  that  if  any 
carrier  or  other  person  to  whom  any  goods,  money,  right  in 
action,  or  any  valuable  personal  property  or  effects  shall 
have  been  delivered  to  be  transported  or  carried,  for  hire, 
shall,  without  the  assent  of  his  employer,  take,  embezzle  or 
convert  to  his  own  use,  or  make  way  with,  or  secrete,  with 
intent  to  embezzle,  or  conv^ert  to  his  own  use,  such  goods, 
&c.,  in  which  they  or  any  of  them,  in  the  mass  as  they 
were  delivered,  without  breaking  the  trunk,  box,  pack,  &c., 
in  which  they  or  any  of  them  shall  be  contained,  and  before 
delivery  of  such  articles  at  the  place,  or  to  the  person  en- 
titled to  receive  them,  he  shall  upon  conviction,  be  punished 
in  the  same  manner  as  if  he  had  taken,  &c.,  such  goods, 
after  breaking  the  trunk,  &c.,  containing  them,  or  after 
separating  any  of  them  from  the  others.  The  object  of  this 
section  was  to  place  carriers  on  precisely  the  same  footing  with 
servants  ;  which  is  their  true  legal  character.  A  breach  of 
trust  in  the  one  case  is  neither  more  nor  less  than  a  similar 
breach  in  the  other.^ 

The  statutes  respecting  embezzlement  were  enacted  for  the 

1 10  "Wend.  298;  People  vs.  Allen,  5    3  See  Rev.  Notes. 

Denio,  76.  4  2  R.  S.  678,  §  61. 

a  2  R.  S.  S78,  §  60.  6  2  R.  S.  679,  §  62;  see  Rev.  Notes. 
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purpose  of  reaching  a  class  of  cases  which,  though  clearly 
larcenies,  could  not  be  punished  as  such,  at  common  law. 
And  it  seems  the  act  does  not  apply  to  cases  which  could  be 
punished  at  common  law,  as  larcenies.  It  is  questionable, 
therefore,  whether  if  a  servant  receives  money  from  his 
master  to  pay  C,  and  does  not  pay  it,  he  can  be  indicted  for 
embezzlement.  But  as  counts  for  larceny  at  common  law,  and 
for  embezzlement  under  the  statute,  may  be  joined  in  the 
same  indictment,  any  difficulty  in  this  respect  may  be 
avoided.^ 

The  rule  of  the  common  law  was  founded  upon  the  tech- 
nical sublety,  that  where  the  offender  had  the  qualified  prop- 
erty and  actual  possession  of  the  goods  at  the  time  they  were 
embezzled,  he  could  not  be  guilty  of  larceny.  Thus,  if  a  clerk 
receive  money  of  a  customer,  and  without  at  all  putting  it 
iu  the  till,  converted  it  to  his  own  use,  he  was  guilty  only 
of  a  breach  of  trust.  Though,  had  he  once  deposited  it  and 
then  taken  it  again,  he  would  have  been  guilty  of  felony. 
So  a  cashier  of  a  bank  could  not  be  guilty  of  a  felony  in  em- 
bezzling an  India  bond  which  he  had  received  from  the  Court 
of  Chancery,  and  was  in  his  actual  as  well  as  constructive 
possession.^ 

The  59th  section  of  our  statute  extends  only  to  such  ser- 
vants as  are  employed  to  receive  money,  and  to  instances  in 
which  they  receive  money  by  virtue  of  their  employment. 
It  has  been  held  that  a  female  servant  is  within  the  English 
statute,  which  is  similar  to  ours.  A  person  employed  upon 
commission  to  travel  for  orders  and  to  collect  debts,  is  a 
clerk  within  the  act,  though  he  is  employed  by  many  differ- 
ent houses  on  each  journey,  and  pays  his  own  expenses,  and 
does  not  live  with  any  of  his  employers,  nor  act  in  any  of 
their  counting  houses.  So  a  servant,  who  is  in  the  employ- 
ment of  A.  and  B.,  who  are  partners,  is  the  servant  of 
each ;  and  if  he  embezzle  the  private  money  of  one,  may  be 
charged  under  the  act  as  the  servant  of  that  individual  part- 
ner.    A  man  is  sufficiently  a  servant  within  the  act,  although 

1  2  Leach's  C.  C.  1033;  3  Stark.  Ev,    2  2  Leach,  831 ;  1  Leach,  28. 
842;  3  Chit.  Cr.  Law,  921;'Rus3. 
Ey.  C.  C.  267;  see  8  M.  &  S.  519; 
3Chit.  Cr.  Law,  921. 
Ddd 
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he  is  only  occasionally  employed  when  he  has  nothing  else 
to  do  ;  and  it  is  sufficient  if  he  was  employed  to  receive  the 
money  he  embezzled,  though  receiving  money  may  not  be 
in  bis  usual  employment,  although  it  was  the  only  instance 
in  which  he  was  so  employed.  A  clerk  entrusted  to  receive 
money  at  home,  from  out-door  collectors,  received  it  abroad 
from  out-door  customers.  Held  that  such  receipt  of  money 
may  be  considered,  "  by  virtue  of  his  employment,"  within 
the  act,  though  it  is  beyond  the  limits  to  which  he  is  au- 
thorized to  receive  money  for  his  employers.  So,  if  a  ser- 
vant, generally  employed  by  his  master  to  receive  sums  of 
money  of  one  description,  and  at  one  place  only,  is  employed 
by  him  in  a  particular  instance  to  receive  a  sum  of  a  differ- 
ent description,  and  at  a  different  place,  this  latter  sum  is 
to  be  considered  as  received  by  him  by  virtue  of  his  em- 
ployment, for  he  fills  the  character  of  servant ;  as  it  is  by 
being  employed  as  a  servant  that  he  receives  the  money. 
The  manner  in  which  the  defendant  is  remimerated  for  his 
service  is  immaterial  as  regards  the  question  whether  or  not 
he  is  a  servant.  Thus,  where  a  party  who  was  allowed  a 
proportion  of  the  profits  on  the  goods  sold,  for  his  labor, 
sold  them,  received  the  price,  and  absconded  with  the  money, 
it  was  holden  that  he  was  a  servant  within  the  meaning  of 
the  act.  So  a  servant  who  received  money  for  his  master 
for  articles  made  of  his  master's  materials,  which  he  em- 
bezzled, was  held  within  the  act,  though  he  made  the  arti- 
cles and  was  to  have  given  portion  of  the  price  for  making 
them.^ 

The  act  is  not  confined  to  clerks  and  servants  of  persons 
in  trade.  It  extends  to  clerks  and  servants  of  any  private 
person  or  of  any  copartnership ;  and  to  the  officers,  agents, 
clerks,  or  servants  of  any  incorporated  company.  Thus,  where 
the  overseers  of  a  township  employed  the  prisoner  as  their 
accountant  and  treasurer,  and  as  such,  he  was  in  the  habit 
of  receiving  and  paying  all  the  money  receivable  or  payable 
on  their  account,  and  he  received  a  sum  and  embezzled  it, 
he  was  held  a  clerk  and  servant  within  the  act,     And  an 

1  See  2  Russ.  8i  Ry.  C.  C.  80;  Id.  267;  3  Stark.  C.  N.  P.  70;  Russ.  & 
Ry.  C.C.  199;  Id.  319;  Russ,  &  Ky.  C.  C.  516;  Id.  136  and  145. 
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extra  collector  of  poor  rates,  whose  remuneration  comes 
from  the  parish  fmid  by  a  per  centage.on  his  collections,  his 
servant  or  clerk  within  the  meaning  of  this  statute.  But 
the  person  employed  to  collect  the  sacrament  money  from 
the  communicants,  is  not  the  servant  of  the  minister,  church 
wardens,  or  poor,  within  the  statute.^ 

Although  property  has  been  in  the  possession  of  the  pris- 
oner's masters,  and  they  only  entrust  the  custody  of  such 
property  to  a  third  person  to  try  the  honesty  of  their  ser- 
vant, if  the  servant  receives  it  from  such  third  person  and 
embezzles  it,  it  is  an  embezzlement  within  the  act.^  A  mere 
omission  by  a  clerk  to  remit  money,  according  to  his  duty, 
is  not  embezzlement.  Nor  is  an  embezzlement  by  one  who 
is  neither  clerk  nor  servant,  or  in  any  way  under  the  control 
of  the  person  by  whom  he  is,  in  a  single  instance  only,  re- 
quested to  receive  money,  punishable  under  this  act.* 

Evidence. — Under  an  indictment  upon  the  59th  section  of 
our  statute,  it  will  be  necessary  to  prove  that  the  prisoner 
was  the  clerk  or  servant,  officer  or  agent  of  the  private  per- 
son, copartnership,  or  incorporated  company  who  prosecutes  ; 
that  the  defendant  received  the  money,  &c.,  by  virtue  of  his 
employment  or  office ;  and  that  he'  embezzled  or  converted 
to  his  own  use  the  money,  &c.,  so  received,  or  some  part  of 
it,  or  that  he  made  way  with,  took  or  secreted  the  same  with 
intent  to  embezzle  or  convert  it  to  his  own  use.  And,  with 
a  view  to  the  degree  of  punishment,  the  value  of  the  goods, 
&c.,  must  be  stated  in  the  indictment,  and  proved.  But  a 
variance  between  the  indictment  and  the  evidence,  as  to 
the  amount  received,  is  immaterial.  It  must  appear  also 
that  the  money,  &c.,  embezzled  was  never,  even  construc- 
tively, in  the  posse-ssion  of  the  master,  for  if  it  were,  the 
offence  would  amount  to  larceny,  as  we  have  before  re- 
marked ;  and  the  defendant  would,  therefore,  be  acquitted 
upon  an  indictment  on  this  statute.* 


1  2  Stark.  C.  N.  P.  349;  Buss.  &  Ry.  S3  Car.  &  P.  422;  Ry.  &  Moo.  C.  C. 

C.  C.  349;  "Ward's  case,  Cow.  168;  259. 

Ry.  &  Moo.  C.  C.  237.                  '  *  Arch.  Cr.  PI.    239,  242;    Russ.   & 

2  Russ.  &  Ry.  C.  C.  160;  2  Leach,  Ry.  C.  C.  303.     See  Arch.  Cr.  PI. 
1033,  S.  C.  187,  9. 
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What  evidence  will  be  necessary  as  to  the  prisoner's  being 
the.  servant,  &c.  of  the  prosecutor,  and  as  to  the  money  being 
received  by  him  by  virtue  of  his  employment  or  office,  will 
be  sufficiently  gathered  from  the  above  observations  upon 
those  points. 

As  regards  the  embezzlement,  the  usual  presumptive  evi- 
dence of  this  fact  is  that  the  defendant  never  accounted  with 
his  master  for  the  money,  &c.  so  received  by  him,  or  denied 
his  having  received  it,  or  falsely  accounts  for  it.  And  where 
a  servant  immediately  on  receiving  a  sum  for  his  master, 
enters  a  smaller  sum  in  his  master's  books,  and  ultimately 
accounts  to  the  latter  for  the  smaller  sum,  he  may  be  con- 
sidered as  embezzling  the  difference  at  the  time  he  makes  the 
false  entry.  But  a  mere  omission  by  a  clerk  to  remit  or  pay 
money,  according  to  his  duty,  is  not  an  embezzlement.  So, 
where  it  appeared  by  the  books  of  a  clerk  that  he  had  re- 
ceived much  more  than  he  had  paid  away,  and  from  this  the 
prosecutors  wished  it  to  be  inferred  that  he  must  have  em- 
bezzled some  particular  note  or  piece  of  money,  it  was  held 
that  this  was  not  enough,  and  that  it  was  necessary  to  prove 
that  some  distinct  act  of  embezzlement  had  been  commit- 
ted.i 

The  punishment  for  embezzlement,  in  case  the  value  of 
the  articles  embezzled  is  above  $25,  is  imprisonment  not 
more  than  five  years ;  if  the  value  is  under  $25,  the  ofiense 
is  punishable  by  imprisonment  in  a  county  jail  not  exceed- 
ing six  months,  or  by  a  fine  not  exceeding  $100." 

Larceny. 

Larceny,  or  theft,  is  distinguished  by  the  law  into  two 
sorts ;  the  one  called  simple  larceny,  or  plain  theft,  unac- 
companied with  any  other  atrocious  circumstance ;  and  com- 
pound, that  is,  where  it  is  accompanied  by  the  aggravating 
circumstance  of  stealing  from  the  house  or  the  person.^ 

And  FIRST,  of  simple  larceny,  which,  when  it  is  the  steal- 

1  Rosooe'3  Cr.  Ev.  346;  8  Bos.  &  Pul.    2  2  R.  S.  678,  §§  59,  63;  Id.  690,  §  1. 
596;  2  Leach,  974;  Euss.  &  Ey.  C.    5  Black.  Com.229;  8  Chit.  Burn.  513. 
0.  63;  Id.  463;  3  Car.  &  P.  422;  Euss. 
&  Ry.  267;  Eoscoe's  Cr.  Ev.  346. 
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ing  of  goods  above  the  value  of  $25,  is  called  ffrand  larceny; 
and  when  of  goods  to  that  value  or  under,  is  petit  larceny  ; 
offenses  which  are  considerably  distinguished  in  their  pun- 
ishment, but  not  otherwise.^ 

In  Ward  vs.  The  People,  Nelson,  Ch.  J.  observes :  "  It 
was  doubtless  intended  by  the  Legislature  to  reduce  the 
offense  of  petit  larceny  to  the  grade  of  a  misdemeanor  ;  but 
I  am  inclined  to  think  that  they  did  not  accomplish  their 
object.  The  crime  is  felony  at  common  law ;  and  the  only 
provision  in  the  statute  that  can  go  to  change  the  common 
law  character  of  the  offense  is  that  which  declares  that  the 
term  '  felony,'  when  used  in  any  statute,  shall  be  construed 
to  mean  an  offense  for  which  the  offender,  on  conviction, 
would  be  punishable  by  death,  or  by  imprisonment  in  a 
State  Prison.  (2  K.  S.  702,  ^  30.)  This  provision  defines 
statute  felonies,  but  does  not  interfere  with  those  existing  at 
common  law,  untouched  by  the  statute,  of  which  the  offense 
of  petit  larceny  is  one."  But  he  observed  that  the  question 
was  not  material  in  that  case,  and  it  was  not  directly  de- 
cided.^ 

We  shall  treat  of  the  entire  subject  of  larceny,  whether 
grand  or  petit,  in  this  place.  Simple  larceny  is  defined  to 
be  the  wrongful  taking  and  carrying  away  of  the  personal 
property  of  any  one  from  his  possession,  with  a  felonious  in- 
tent to  convert  the  same  to  the  use  of  the  offender,  without 
the  consent  or  against  the  will  of  the  owner.* 

We  shall  first  treat  of  simple  larceny,  by  stating  the  statu- 
tory provisions  respecting  it,  and  the  rules  of  the  common 
law  which  are  in  accordance  with  those  provisions ;  after 
which,  we  propose  to  pursue  the  same  course  as  regards 
compound  larceny. 

By  the  Kevised  Statutes,  it  is  provided  that  every  person 
who  shall  be  convicted  of  the  felonious  taking  and  carrying 
away  of  the  personal  property  of  another,  of  the  value  of 
more  than  $25,  shall  be  adjudged  guilty  of  grand  larceny, 
and  shall  be  imprisoned  in  a  State  Prison  for  a  term  not  ex- 
ceeding five  years.* 
.^ , i 

1  4  Black.  Com.  229.  *  2  East's  P.  C.  553;  2  Leach,  838. 

2  3  Hill,  398  *  R.  S.  679,  §  63 
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If  the  property  stolea  consist  of  any  bond  or  other  evi- 
dence of  debt,  or  of  any  public  security,  or  of  any  instru- 
ment whereby  any  demand,  right  or  obligation  shall  be  cre- 
ated, increased,  released,  extinguished,  or  diminished,  (ex- 
cept lottery  tickets,)  the  money  due  thereon,  or  secured 
thereby,  and  remaining  unsatisfied,  or  collectable,  or  the 
value  of  the  property  transferred  or  aifected  thereby,  shall 
be  deemed  the  value  of  the  article  stolen.^ 

If  the  property  stolen  be  a  lottery  ticket,  or  a  certificate, 
or  other  legal  evidence  of  a  share  or  interest  in  such  ticket, 
and  shall  be  stolen  before  the  drawing  of  the  lottery,  the 
price  paid  for  such  ticket,  certificate,  &c.,  shall  be  deemed 
the  value  thereof;  and  if  stolen  after  the  drawing,  the  amount 
due  and  payable  .to  the  holder  thereof,  shall  be  deemed  the 
value  of  the  same.^ 

If  any  person  sever  from  the  soil  of  another,  any  produce 
growing  thereon,  of  the  value  of  more  than  $25,  or  shall 
sever  from  any  building,  or  from  any  gate,  fence  or  other 
railing  or  inclosure,  any  part'  thereof,  or  any  material  of 
which  it  is-formed,  of  the  like  value,  and  shall  take  and  con- 
vert the  same  to  his  own  use,  with  the  intent  to  steal  the 
same,  he  shall  be  deemed  guilty  of  larceny,  in  the  same 
manner  and  of  the  same  degree,  as  if  the  articles  so  taken 
had  been  severed  at  some  previous  and  different  time.^ 

The  rule  of  the  common  law  on  this  subject  is  thus  stated 
by  Mr.  East:  "No  larceny  can  be  committed  at  common 
law,  of  things  annexed  to  the  freehold.  But  when  once  they 
are  severed  from  the  freehold,  either  by  the  owner,  or  even 
by  the  thief  itself,  if  there  be  an  interval  between  his  sever- 
ing  and  taking  them  away,  so  that  it  cannot  be  considered 
one  continued  act,  it  would  then  be  felony  to  take  them 
away."  This  is  a  distinction,  the  reason  of  which,  as  the 
revisers  remark,  it  is  difficult  to  comprehend,  and  which 
the  above  section  abolishes.* 

The  stealing  and  carrying  away  any  record,  paper,  or 
proceeding  of  a  court  of  justice,  filed  or  deposited  with  any 
clerk  or  officer  thereof,  or  any  paper,  document,  or  record 


1  2  R   S.  679,  §  66  3  Id.  §  68. 

-  Id.  §  67.  4  2  East's  P.  C.  ch.  16,  §  72. 
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filed  or  deposited  in  any  public  office,  or  with  any  judicial 
officer,  is  larceny  without  reference  to  the'  value  of  the 
record,  &c.,  stolen;  and  is  punishable  by  imprisonment  in 
a  State  Prison  not  more  than  five  years.  And  stealing  or 
fraudulently  taking  away  or  withdrawing  or  destroying 
any  such  document,  &c.,  above  mentioned,  by  the  officer 
having  the  custody  thereof,  shall  be  punished  by  imprison- 
ment in  a  State  Prison  not  more  than  five  years.^ 

The  seventy-first  section  of  the  statute  relates  to  the  buy- 
ing or  receiving  stolen  goods.  It  provides  that  every  per- 
son who  shall  buy  or  receive  in  any  manner,  upon  any  con- 
sideration, any  personal  property  that  shall  have  been  felo- 
niously taken  away  or  stolen,  from  any  other,  knowing  it 
to  have  been  stolen,  may  be  punished  by  imprisonment  in 
a  State  Prison  not  more  than  five  years,  &c.  And  in  any 
indictment  for  this  oflTense  it  shall  not  be  necessary  to  aver, 
or  on  the  trial  prove,  that  the  principal  who  stole  such 
property  has  been  convicted.^ 

It  has  been  decided  that  in  an  indictment  under  the  71st 
section,  for  receiving  stolen  goods,  it  is  not  necessary  to 
allege  that  they  were  received  upon  any  consideration  pass- 
ing between  the  thief  and  the  receiver.^ 

We  will  now  proceed  to  give  a  summary  of  the  common 
law  principles  concerning  larceny.  And  in  so  doing,  the 
subject  will  be  considered  as  regards,  1.  The  taking ;  2d. 
The  carrying  away ;  3.  The  goods  taken  ;  4.  The  owner ; 
5.  The  felonious  intent. 

1.  The  taking.  To  constitute  larceny,  there  must  be  a 
taking  of  the  goods,  either  actual  or  constructive;  actual 
where  the  goods  are  actually  taken  out  of  the  owner's 
possession  against  his  will  or  without  his  consent;  con- 
structive, where  the  goods  are  obtained  from  the  owner  by 
fraud,  with  the  intent  to  steal  them,  or  where  he  in  fact 
delivers  goods,  but  still  in  law  retains  possession  of  them. 
There  must  be  an  actual  taldng  or  severance  of  the  thing 
from  the  possession  of  the  owner ;  for,  as  every  larceny 
includes  a  trespass,  if  the  party  be  not  guilty  of  a  trespass 

1  2  R.  S.  680,  §  69  ;  Id.  70.  3  12  Wend.  76. 

2  2  B.  S.  680,  §§  71,  72. 
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in  taking  the  goods  he  cannot  be  guilty  of  a  felony  in  car- 
rying them  away.  Yet  where  one  having  only  the  care, 
charge,  or  custody  of  property  for  the  owner,  converts  it 
animo  furandi,  it  is  larceny;  the  possession,  in  judgment 
of  law,  remaining  in  the  owner  until  the  conversion.  So 
where  the  holder  of  the  promissory  note,  having  received 
a  partial  payment  from  the  prisoner,  who  was  the  maker, 
handed  it  to  him  to  indorse  the  payment,  who  took  it  away 
and  refused  to  give  it  up,  it  was  held  that  the  possession 
remained  with  the  owner;  the  prisoner  acquiring  only  a 
temporaiy  charge  or  custody,  for  the  special  purpose ;  and 
that  his  subsequent  conversion,  the  jury  having  found  it 
felonious,  was  larceny.  In  such  case  it  is  not  essential  that 
a  felonious  intent  should  exist  when  the  prisoner  received 
the  note.  It  is  enough  if  he  converted  it  into  animo 
furandi.^ 

But  though  there  must  be  a  taking  from  the  actual  or 
constructive  possession  of  the  owner,  it  is  not  necessary  that 
it  should  be  done  by  the  hand  of  the  party  accused  ;  for  if 
he  procured  an  innocent  agent,  as  a  child  or  lunatic,  to  take 
the  property  ;  or  if  he  obtained  it  from  the  sheriff  by  a  re- 
plevin without  color  of  title,  and  with  a  felonious  design,  he 
will  himself  be  the  principal  offender.  In  like  manner, 
though  the  possession  be  delivered  by  the  owner,  yet,  if  it 
be  obtained  by  any  fraud,  it  amounts  to  a  tortious  taking  or 
trespass,  as  much  as  if  the  party  had  taken  it  without  auy 
delivery  on  the  part  of  the  owner.  If  a  wife  carry  away  and 
convert  to  her  own  use  the  goods  of  her  husband,  it  is  no 
larceny,  for  they  are  one  person  in  law,  and  consequently 
there  can  be.  no  taking  so  as  to  constitute  larceny.  And  the 
same  if  others  are  jointly  interested  with  the  husband  in  the 
property  taken  ;  as  if  the  wife  of  a  member  of  a  friendly  so- 
ciety take  money  of  the  society  deposited  in  a  box  in  the 
husband's  custody,  this  is  no  larceny.  But  it  is  larceny  for 
a  man  who  elopes  with  another's  wife,  to  take  his  goods, 
though  with  the  consent  and  at  the  solicitation  of  the  wife. 
And  this  is  upon  the  ground  that  the  wife,  who  has  no  legal 

1  1  Hale's  P.  C.  514  ;  Crown  Circuit  Comp.  287  ;  1  Hawk.  P.  C.  ch.  33,  §  1  ;  2 
East's  P.  C.  554  ;  Tlie  People  vs.  Call,  1  Denio,  120. 
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property,  can  only  be  allowed  to  dispose  of  her  husband's 
goods  by  his  authority  ;  and  that  under  such  circumstances 
no  implied  consent  by  the  husband  to  the  taking  by  the  wife 
could  be  presumed.  But  an  adulterer  cannot  be  convicted 
of  stealing  the  goods  of  the  husband,  brought  by  the  wife 
alone  to  his  lodgings,  and  placed  by  her  in  the  room  in 
which  the  adultery  is  afterwards  committed,  merely  upon 
evidence  of  their  being  found  there.  It  seems  it  would  be 
otherwise,  however,  if  the  goods  could  be  traced  in  any  way 
to  his  personal  possession.  Thus,  where  the  prisoner  went 
away  with  the  prosecutor's  wife,  and  assisted  her  in  placing 
wearing  apparel  and  other  articles  in  a  box  ;  also  in  remov- 
ing the  box  from  her  husband's  house,  and  afterwards,  while 
the  prosecutor's  wife  remained  in  adultery  with  him,  pledg- 
ing some  of  the  articles,  and  applying  the  money  to  his  own 
purposes,  it  was  held  that  it  was  proper  to  direct  the  jury, 
first,  that  if  they  were  of  opinion  that  the  prisoner,  going 
away  with  the  prosecutor's  wife  for  the  purpose  of  adulterous 
intercourse,  was  engaged,  jointly  with  her,  in  taking  the 
goods ;  or  secondly,  that  if  the  prisoner,  though  not  a  party 
to  the  original  taking  of  the  goods,  or  their  removal  after 
the  arrival  of  the  adulteress  and  himself  at  his  house,  had  ap- 
propriated any  part  of  the  goods  to  his  own  use,  he  was 
guilty  of  the  felony.  And  the  jury  having  found  the  pris- 
oner guilty  of  the  larceny,  the  court  was  of  the  opinion  that 
he  was  rightly  convicted.^ 

Under  some  circumstances  a  man  may  be  guilty  of  a  lar- 
ceny in  taking  his  own  goods,  where  the  intent  is  to  charge 
another  with  the  value  of  them  ;  as  if  he  steals  them  from  a 
pawnbroker  or  any  one  to  whom  he  has  delivered  or  en- 
trusted them.^ 

If  one  lose  goods  and  another  find  them  and  convert  them 
to  his  own  use,  not  knowing  the  owner,  this  is  no  larceny, 
even  though  he  deny  finding,  or  secretes  them.  But  this  doc- 
trine can  only  apply  where  the  finder  bona  fide  supposes  the 

11  Hawk.  P.  C.  ch.  38,  §  8  ;  2  East,  C  549;  14  Jur.  488;  1  Eng.  Law  & 

555;  1  Hale,  514;  Moody's  C.C.375;  Eq.  Eep.  542. 

6Cowen,572;Ry.&Moo.C.C.243;  2  10  Wend.  165;  1  Russ.  &  Ey.  C.  C. 

Queen  vs.  Rosenburg,  1  Car.  &  K.  478;  3  Hill,  194. 
233;  Queen  vs.Thompson,!  DenC. 
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goods  to  have  been  lost,  and  not  where  he  colors  a  felonious 
taking  under  that  pretense.  It  is  clearly  otherwise  if  he 
knew,  or  had  the  means  of  knowing,  the  owner.  Therefore, 
where  a  bureau  was  given  to  a  carpenter  to  repair,  and  he 
found  money  secreted  in  it  which  he  kept  and  converted  to 
his  own  use,  it  was  held  to  be  larceny.  So  if  a  hackney 
coachman  convert  to  his  own  use  a  parcel  left  in  his  coach 
by  mistake  by  a  passenger,  it  is  felony  if  he  knew  the  owner, 
or  if  he  took  him  up  or  set  him  down  at  any  particular  place 
where  he  might  have  inquired  for  him.  So  if  a  person  finds 
personal  property,  knowing,  or  having  the  means  of  know- 
ing, the  owner,  as  if  there  be  a  mark  upon  it,  and  does  not 
restore  it,  but  converts  it  to  his  own  use,  such  conversion 
will  constitute  larceny.  If  a  person  drop  any  chattel  and 
another  find  it  and  take  it  away  with  the  intention  of  appro- 
priating it  to  his  own  use,  and  only  restores  it  because  a  re- 
ward is  oflFered.  he  is  guilty  of  larceny.  A  person  was  in- 
dicted for  stealing  a  watch.  The  evidence  was  that  he  had 
found  it.  The  verdict  of  the  jury  was,  "We  find  the  pris- 
oner not  guilty  of  stealing  the  watch,  but  guilty  of  keeping 
possession  of  it,  in  the  hope  of  reward,  from  the  first  time  he 
had  the  watch."  The  court  directed  a  verdict  of  "guilty" 
to  be  entered.  It  was  held  that  the  finding  amounted  to  a 
verdict  of  "not  guilty."  The  only  cases  in  which  a  party 
finding  a  chattel  of  another  can  be  justified  in  appropriating 
it  to  his  own  use,  are  where  the  owner  cannot  be  found,  or 
where  it  may  be  fairly  said  that.the  owner  has  abandoned  it.^ 
"Where  the  property  of  a  person  is  left  in  the  possession 
of  another,  through  inadvertence,  and  the  latter  animo  fu- 
randi,  conceals  it,  he  is  guilty  of  larceny.  Knowing  it  to 
be  the  property  of  another,  his  possession  will  not  protect 
him  fi'om  the  charge  of  felony.^  Besides  the  felonious  in- 
tent, it  is  necessary  that  the  taking  of  the  goods  should  also 
be  without  the  consent  of  the  owner.     This  is  of  the  very 

1  3  Inst.  108;  1  Hawk.  ch.  83,  §  2;  1  9  Conn.  Rep.   627;  The  People  vs. 

Hale,  506;  14  John.  294;  2  Tyler,  Cogdell,  1  HIU  94;  1  Oar  &  K.  417; 

379;  1  Hale  506;  2  East's  P.  C.  664;  2  Rus.  on  Cr.  102;  Queen  vs.  Peters, 

8  Ve3.405;  2Leach  952;  andsee  17  1  Car.  &  K.  245;  Queen  vs.  York,  9 

Weiid.  460;  2  East's  P.  C.  664;  1  Jur.  1078;  1  Car.  &  K.  246. 
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essence  of  the  crime  of  larceny.  But  if  the  owner,  in  ordei 
to  detect  a  number  of  men  in  the  act  of  stealing,  directs  a 
servant  to  appear  to  encourage  the  design,  and  to  lead  them 
on  till  the  offense  is  complete,  so  long  as  he  did  not  induce 
the  original  intent,  but  only  provided  for  its  discovery  after 
it  was  formtd,  the  criminality  of  the  thieves  will  not  be  des- 
troyed. Overtures  were  made  by  a  person  to  the  servant  of 
a  publican,  to  induce  the  servant  to  join  him  in  robbing  his 
master's  till.  The  servant  communicated  the  matter  to  his 
master,  and  some  weeks  after,  the  servant,  by  the  direction 
of  his  master,  opened  a  communication  with  the  person  who 
had  made  the  overtures  ;  in  consequence  of  which  he  came 
to  the  master's  premises.  The  master  having  previously 
marked  some  money,  it  was,  by  his  direction,  placed  upon 
the  counter  by  the  servant,  in  order  that  it  might  be  taken 
up  by  the  person  who  had  come  for  that  purpose.  It  being 
so  taken  up  by  him,  he  was  held  guilty  of  larceny.^ 

So  if  a  man  be  suspected  of  an  intent  to  steal,  and  .an- 
other, to  try  him,  leaves  property  in  his  way,  which  he 
takes,  he  is  guilty  of  larceny.  And  if,  on  thieves  breaking 
in  to  plunder  a  house,  a  servant,  by  desire  of  his  master, 
shows  them  where  the  plate  is  kept,  which  they  remove, 
this  circumstance  will  not  affect  the  crime.^ 

The  carrying  away.  There  must  be  an  asportation  or 
iiarrying  away,  as  well  as  taking  of  the  goods,  in  order  to 
constitute  larceny.  A  bare  removal,  however,  from  the 
place  in  which  the  thief  found  the  goods,  though  he  does 
not  make  off  with  them,  is  a  sufficient  carrying  away  ;  ss,  if 
a  man  be  leading  another's  horse  out  of  a  close,  and  be  ap- 
prehended in  the  act ;  or  if  a  guest  stealing  goods  out  of  an 
inn,  have  removed  them  from  the  chamber  down  stairs;  or 
if  a  thief,  intending  to  steal  plate,  take  it  out  of  a  chest  in 
which  it  was,  and  lay  it  down  upon  the  floor,  but  be  sur- 
prised before  he  can  make  his  escape  with  it ;  or  if  intending 
to  steal  a  cask  of  wine,  he  remove  it  from  the  head  to  the 
tail  of  the  wagon  in  which  it,  is  placed,  and  be  detected 


1  Fost,    122;   Rusa.  on  Cr.  105;  2    2  4  Leach,  921,  922. 
.    Leach,  913;  Queen  vs.  Wmiams 
1  Car.  &  K.  195. 
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before  he  can  effect  his  purpose  of  carrying  it  oiF.  Where 
the  prisoner  drew  a  pocket-book  from  the  inside  pocket  of 
the  prosecutor's  coat,  about  an  inch  above  the  top  of  the 
pocket,  but  while  the  book  was  still  about  the  person  of  the 
prosecutor,  he  suddenly  raised  his  hand,  upon  which  the 
prisoner  let  the  book  drop,  and  it  fell  into  the  prosecutor's 
pocket ;  this  was  considered  a  sufficient  carrying  away  to 
constitute  simple  larceny,  though  not  to  support  an  indict- 
ment for  stealing  from  the  person.^ 

Evidence.  Upon  an  indictment  for  larceny,  it  is  in  gen- 
eral necessary  to  prove,  1.  A  taking  and  carrying  away;  2. 
With  a  felonious  intention;  3.  Of  the  goods  and  chattels  of 
another,  as  described  in  the  indictment.  And  where  there 
has  been  a  bailment  of  the  goods  to  the  prisoner  by  the 
owner,  it  is  further  necessary  to  prove  either,  1.  A  felonious 
intent  on  the  part  of  the  piisoner,  in  procuring  the  delivery 
to  him,  which  defeats  the  bailment,  or  that  the  delivery 
was  procured  by  force  or  duress  ;  or,  2.  That  before  the 
carrying  away  the  bailment  had  been  determined,  by  the 
wrongful  act  of  the  bailee ;  or,  3.  That  the  bailment  had 
been  determined  by  performance  of  the  condition.  Evidence 
must  also  be  given  that  the  thing  is  of  some  value  ;  as,  if  it 
be  of  no  value,  it  is  not  a  subject  in  respect  of  which  larceny 
can  be  committed.  Therefore,  in  larceny  of  a  bank  note,  it 
must  be  proved  to  be  genuine.  And  in  larceny  of  foreign 
bank  bills,  the  prosecutor  must  produce  at  least  prima  facie 
evidence  of  the  existence  of  such  banks,  and  the  genuineness 
of  the  bills.  This  must  be  proved  by  witnesses  who,  in  the 
ordinary  course  of  business,  have  become  familiar  with  the 
bills.  But  it  is  not  necessary  that  the  property  should  be 
valuable  to  third  persons,  if  valuable  to  the  ower.** 

The  indentity  of  the  property  found  upon  the  prisoner 
with  that  stolen  must  also  be  established.  This  may  be 
done  by  marks,  or  the  witness'  confident  general  knowledge 
of  the  particular  goods.     A  witness  may  safely  be  relied  on 

1  4  Black.  Com.  281;  3  Inst.  108;  2  2  2  Stark.  Ev.  824  j  Roscoe's  Or.  Ev. 
East's  P.  C.  555;  2  Ruas.  on  Cr.  512  ;  2  Russ.  on  Cr.  178  ;  1  Nott  & 
95;  ^  Hawk.  ch.  88,  §  25;  4  Black.  McCord  9  ;  12  Wend.  547  ;  4  Denio, 
Com.  231,  and  n.  9  and  10.  864;  2  Leach,  1036;  2  Car.  Law 

Repos.  269. 


Larceny.  909 

as  to  his  acquaintance  with  a  specific  article  of  familiar  use, 
(as  his  own  clothes,)  though  he  can  give  no  reason  for  his 
means  of  identity,  or  give,  as  he  often  may,  a  false  or  absurd 
reason.  But  where,  as  it  often  happen,  the  goods  stolen 
cannot  be  thus  identified — as  if  the  charge  relate  to  grain  in 
a  barn,  sugar  in  a  ship,  or  on  wharves,  and  the  like — the 
identity  must  then  be  made  out  by  circumstances.  These 
may  be  the  detection  of  the  prisoner  in  the  very  act  of  leav- 
ing the  place  with  the  grain  or  sugar,  &c.,  upon  him,  which 
is  found  missing.  Unless  there  is  some  proof  of  this  nature, 
merely  proving  that  the  property  found  in  the  prisoner's 
possession  is  of  the  same  kind  as  that  which  has  been  lost, 
will  not  be  sufficient.^ 

The  evidence  in  cases  of  larceny,  usually  consists,  (unless 
the  prisoner  is  detected  in  the  act,)  of  proof  of  the  felony 
having  been  committed  and  of  the  goods  stolen  being  found 
shortly  afterwards  in  the  possession  of  the  prisoner.  The 
larceny  must  be  proved  by  the  best  evidence  the  nature  of 
the  case  admits.  This  should  be  by  the  testimony  of  the 
owner  himself,  if  the  property  was  taken  from  his  imme- 
diate possession,  or  if  from  the  actual  possession  of  another, 
though  a  mere  servant  or  child  of  the  owner,  that  other 
must  be  sworn,  so  that  it  may  appear  that  the  immediate 
possession  was  violated,  and  this  too  without  the  consent  of 
the  person  holding  it.  Where  non-consent  is  an  essential 
ingredient  in  the  ofiense,  as  it  is  in  such  a  case,  direct  proof 
alone  from  the  person  whose  non-consent  is  necessary,  can 
satisfy  the  rule.  The  party  is  obliged  to  prove  a  negative ; 
and  the  very  person  who  can  swear  directly  to  the  necessary 
negative  must,  if  possible,  always  be  produced.  Other  and 
inferior  proof  cannot  be  resorted  to  it  till  it  be  impossible  to 
procure  this  best  evidence.  If  one  person  be  dead  who  can 
swear  directly  to  the  negative,  and  other  be  living  who  can 
yet  swear  to  the  same  thing,  he  must  be  produced.  In  such 
cases,  mere  presumptive,  prima  facie,  or  circumstantial  evi- 
dence, is  secondary  in  degree  and  cannot  be  used  till  all 
sources  of  direct  evidence  are   exhausted.     But  it  is  not 


1  East's  P.  C.  657  ;  2  Stark.  Ev.  841,  656  ;  2  Poth.  Ev.  249,  250;  2  East's 
P.  C.  657  ;  2  Euss.  on  Cr.  178. 
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absolutely  necessary,  for  the  purpose  of  proving  that  the 
goods  were  stolen,  to  produce  the  owner;  for  cases  fre- 
quently occur  where  such  proof  cannot  be  obtained.  Thus 
where  the  owner  died  before  the  trial,  his  land-steward's 
oath  was  received,  with  other  circumstances  usually  attend- 
ing a  larceny,  from  which  the  jury  inferred  the  non-consent 
of  the  owner.  ^ 

Where  several  persons  are  owners  or  bailees,  &c.,  the  rule 
would  not  probably  be  so  strict  as  to  require  the  oath  of  all. 
Thus  on  the  trial  of  an  indictment  for  obtaining  goods  on 
pretence  that  the  prisoner  had  been  sent  for  them  by  Titus 
&  Townsend,  the  owners,  Townseud  swore  that  he  did  not 
send  the  prisoner  for  them ;  and  he  thought  his  partner  was 
absent  at  the  time,  but  he  could  not  say  certainly.  The 
goods  not  having  been  delivered  to  T.  &  T.,  this  was  held 
to  cast  the  onus  of  showing  consent  on  the  prisoner.^ 

Where  the  stolen  property  is  found  in  the  possession  of  a 
person,  it  is  incumbent  on  him  to  prove  how  he  came  by  it ; 
otherwise,  the  presumption  is  that  he  obtained  it  feloniously. 
Whether  the  circumstances  amounted  to  a  possession,  or 
how  far  they  were  such  as  to  rebut  the  presumption,  is  for 
the  jury  to  determine.'* 

With  reference  to  this  presumption  it  is  important  to 
consider,  in  these  cases,  the  length  of  time  which  elapsed 
between  the  loss  of  the  property  and  the  finding  it  in  pris- 
oner's possession ;  the  probability  of  his  having  been,  at  the 
time  of  the  theft,  near  the  place  where  the  property  was 
taken ;  and  more  especially  the  general  conduct  of  the  pris- 
oner with  respect  to  the  property,  &c.  If  the  only  evi- 
dence against  a  prisoner  charged  with  a  larceny  be  that 
stolen  property  was  found  in  his  possession,  several  months 
after  the  loss  of  it,  the  court  will  direct  an  acquittal  without 
calling  on  him  for  his  defence.  But  possession  of  the  goods 
is  always  competent  evidence,  be  the  time  longer  or  shorter ; 

1  2  Russ.  on  Cr.  177  ;   3  City  Hall  2  2  Wheel.  Cr.  Ca.  251. 

Eec.  138;  6  Id.  65,  6;  2  Camp.  654;  3  3  Russ.  on  Cr.  177  ;  9  Conn.  Eep.  627  ; 

8  East,  192  ;  Cow.  &  Hill's  Notes  Pennsylvania  vs.  Myers,  Addis.  Rep. 

to  Phil.  Ev.  422,  8,  4  ;  3  City  Hall  320  ;  7  "Verm.  Rep.  122. 
Reo.  137,  8  ;  Id.  137  ;  2  Ca  r  &  P. 
158. 
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however  insufficient  it  may  be,  jjer  se,  after  a  considerable 
lapse  of  time.  In  such  a  case  some  circumstances  addi- 
tional to  the  possession  are  necessary  to  raise  the  presump- 
tion, which  may  be  the  prisoner's  language  and  conduct 
before  or  after  the  larceny,  or  his  proximity  to  the  time  and 
place  of  the  taking.  Among  these  are  false  or  improbable 
representations,  to  account  for  the  possession.  The  force 
of  the  presumption  against  the  prisoner  arising  from  his 
possession  of  the  stolen  goods,  depends  upon  the  considera- 
tion that  the  prisoner,  who  can  account  for  his  possession 
of  the  goods  will,  if  that  possession  be  an  honest  one,  give 
a  satisfactory  account  of  it.  Evidence  of  this  nature  is  by 
no  means  conclusive,  and  it  is  stronger  and  weaker  as  the 
possession  is  more  or  less  recent,  for  the  obvious  reason  that 
the  difficulty  of  accounting  for  the  possession  is  increased 
by  the  length  of  time  which  has  elapsed,  during  which  the 
goods  may  have  passed  between  many  hands.  The  rule  is 
that  recent  possession  raises  a  reasonable  presumption  against 
the  prisoner.  The  mere  finding  of  stolen  goods  in  the  house 
of  the  prisoner,  where  there  are  other  inmates  of  the  house 
capable  of  stealing  the  property,  is  insufficient  evidence  to 
prove  a  possession  by  the  prisoner.^ 

The  presumption  arising  from  the  possession  of  the  stolen 
goods,  or  other  circumstances,  may  of  course  be  explained 
away  or  repelled  by  opposing  circumstances.  The  better 
opinion  seems  to  be  that  the  presumption  arising  from  pos- 
session alone  is  completely  removed  by  the  good  character 
alone  of  the  prisoner.  The  possession  of  the  goods  may  also 
be  accompanied  with  circumstances,  (such  as  unsuspicious 
conduct,)  repelling  the  presumption.  The  prisoner  may 
also  show  that  he  was  an  accessory  after  the  fact ;  and  thus 
rebut  the  inference  of  stealing  arising  from  the  possession. 
But  if  his  statements,  (on  giving  an  account  of  the  property,) 
be  false  and  inconsistent,  this  may  be  relied  on  to  rebut  the 
proof  that  he  was  a  mere  accessory.  Proof  that  part  of  the 
goods  stolen  were  found  in  the  possession  of  the  prisoner,  is 


1  2  Russ  on  Cr.  177;  2  Car.  &  P.  459  ;  3  Id.  600;  2  East's  P.  C.  655  ;  1  City 
Hall  Rec.  174  ;  4  Id.  157  ;  I  Hayw.  464;  2  Stark.  Rep.  137;  Cowen  &  Hill's 
Notes  426  ;  Stark.  Ev.  pt.  i,  839,  40  ;  2  East's  P.  C.  657. 
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•prima  facie  evidence  that  he  is  guilty  of  stealing  the  whole. 
If  the  crime  be  established  in  respect  to  only  a  single  arti- 
cle, though  the  indictment  describes  several,  the  defendant 
may  be  convicted.^ 

As  respects  the  taking  and  carrying  away,  sufficient  has 
already  been  said. 

As  to  the  felonious  intention.  It  is  the  peculiar  province 
of  the  jury  to  decide  upon  the  intention  of  the  prisoner.  The 
question  whether  a  particular  taking  was  felonious,  is  a 
question  of  law,  arising  principally  upon  the  intention  of 
the  prisoner  as  found  by  the  jury.  The  felonious  quality 
consists  in  the  intention  of  the  prisoner  to  defraud  the  owner, 
and  to  apply  the  thing  stolen  to  his  own  use.  It  is  sufficient 
if  the  prisoner  intended  to  appropriate  the  value  of  the  chat- 
tel, and  not  the  chattel  itself,  to  his  own  use  ;  as  where  the 
owner  of  goods  steals  them  from  his  own  servant  or  bailee, 
in  order  to  charge  him  mth  the  amount.  The  intention 
must  exist  at  the  time  of  the  taking  ;  and  no  subsequent  felo- 
nious intention  will  render  the  previous  taking  felonious  ;  as 
where  goods  are  removed  by  a  prisoner  during  a  fire,  with 
intent  to  preserve  them  for  the  owner,  and  he  afterwards  de- 
termines to  appropriate  them  to  his  own  use ;  or  where  a 
bailment  is  procured  without  any  felonious  intent  on  the 
part  of  the  bailee,  and  he  afterwards,  and  before  the  deter- 
mination of  the  bailment,  converts  the  property.  The  bona 
fide  finder  of  lost  goods  cannot  be  held  guilty  of  larceny  by 
any  subsequent  act  of  his  in  concealing  or  appropriating  them 
to  his  own  use. 

Proof  of  ownership.  In  order  to  satisfy  the  allegation 
that  the  property  was  of  the  goods  and  chattels  of  the  per- 
son specified,  it  must  be  proved  either  that  that  person  was 
the  owner,  or  that  he  had  the  legal  custody  of  the  goods  ; 
for  the  offense  of  larceny  includes  a  trespass,  to  which  pos- 
session is  essential.  And,  therefore,  unless  the  person  whose 
property  is  alleged  to  have  been  stolen,  be  either  actually  or 
constructively  in  possession,  the  taking  cannot  amount  to  a 
larceny.     But  it  is  a  general  maxim  that  the  ownership  of 

1  Cow  &  Hill's  Notes,  427, 428;  5 City  Hall  Bee.  178;  4  Id.  157;  1  Mass.  R. 
6;  1  Tyler,  379;  7  City  Hall  Rec.  139,  118;  The  People  vs.  Wiley,  8  Hill,  19i 
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goods  draws  after  it  the  possession  ;  and,  therefore,  it  is  suf- 
ficient to  prove  that  the  goods  are  the  property  of  the  party 
whose  goods  and  chattels  they  are  alleged  to  be,  in  the  in- 
dictment, although  they  were  at  the  time  in  the  actual  pos- 
session of  some  other  person,  as  servant  or  agent ;  and  so  it 
is  sufiicient  to  prove  that  the  goods  were  in  the  legal  cus- 
tody of  the  person  alleged  in  the  indictment  to  be  the  owner, 
who  has  the  legal  custody  of  the  goods  as  the  agent  or  bailee 
of  the  actual  owner.  For  such  possession  and  interest  are 
sufficient  against  a  wrong  doer.  Where,  however,  the  pris- 
oner himself  had  possession  of  the  goods  delivered  to  him, 
with  the  consent  of  the  owner,  a  different  consideration 
arises  ;  and  the  question  will  be,  whether  the  prisoner  had 
a  bare  change  of  the  goods,  the  possession  of  which  still  re- 
mained in  the  owner,  or  he  had  acquired  a  legal  possession 
of  them  against  the  owner  himself.  ^ 

False  Personating  Another,  and  Cheats. 

The  offence  of  falsely  personating  another  for  the  purpose 
of  fraud,  is  in  its  nature  nearly  allied  to  forgery,  with  which 
it  is  often  accompanied  to  give  it  efficacy.  These  offences 
have,  therefore,  been  frequently  included  by  the  Legislature 
in  the  same  enactments,  and  made  felonies  alike  subject  to  a 
capital  punishment.^ 

Falsely  personating  another  is  a  misdemeanor  at  common 
law,  and  punishable  as  such.  In  most  cases  of  this  kind, 
however,  at  common  law,  it  is  said  that  it  is  usual,  where 
more  than  one  are  concerned  in  the  offence,  to  proceed  as 
for  a  conspiracy ;  and  very  few  cases  are  to  be  found  of  pros- 
ecutions, at  common  law,  for  false  personation.^ 

Cheats,  at  common  law,  are  defined  to  consist  in  the  fraudu- 
lent obtaining  of  the  property  of  anoth^  by  any  deceitful 
and  illegal  practice  or  token,  (short  of  felony,)  which  affects 
or  may  affect  the  public* 

At  common  law,  cheats  relate  to  some  matter  of  a  public 
concern,  or  in  regard  to  private  matters,  such  as  are  effected 

1  Hawk.  ch.  33;  East's  P.  C.554jKel.    3  Id.  1010;     2    Buss.  479;    Koscoe's 

24;  2  East's  P.  C.  974.  Or.  Ev.  358. 

2  2East'sP.  C.1004;  2Eu3S.  onCr.    1  2  East's  P.  C.  818;    8   Chit    Or.  L, 

480.  994.  note  A. 
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by  conspiracy  or  false  tokens,  calculated  in  their  nature  to 
deceive  the  public  in  general ;  as  selling  by  false  weights  and 
measures ;  selling  cloth  marked  with  a  counterfeit  measurer's 
seal ;  or  other  known  general  mark  in  the  trade ;  playing 
with  false  dice ;  doing  judicial  acts  in  the  name  of  others, 
&c.  Private  cheats  are  also,  in  some  cases  punishable 
at  common  law ;  as  the  pretending  to  be,  and  obtaining 
credit  as  a  merchant,  by  means  of  forged  letters  and  com- 
missions. But  this  is  upon  the  ground  that  the  public  may 
be  affected,  or  that  the  cheat  is  calculated  to  defraud  num- 
bers, and  which  ordinary  care  and  caution  cannot  guard 
against. 

Where  the  fraud,  at  common  law,  is  charged  to  have  been 
effected  by  means  of  a  false  token,  the  token  must  be  such 
as  indicates  a  general  intent  to  defraud.  A  mere  privy  token, 
or  counterfeit  letters  in  other  men's  names,  seem  not  to  come 
within  the  meaning  of  the  term  false  token,  as  used  at  com- 
mon law.^ 

From  the  preceding  observations  it  will  be  seen  that  a 
great  number  of  the  frauds  which  may  be  committed  on  the 
ignorant  and  unwary  are  not  punishable  at  common  law ;  as 
the  rule  of  the  common  law  is  confined  to  those  cases  merely 
where  the  deceit  is  of  a  kind  calculated  to  injure  the  public 
ii;  general,  and  does  not  reach  those  frauds  the  operation  of 
which  can  extend  no  farther  than  the  individuals  affected  by 
them.  This  defect  is,  however,  amply  supplied  by  the  sec- 
tions of  the  Eevised  Statutes  to  which  we  shall  presently 
refer,  embracing  a  class  of  cases  to  which  the  common  law 
is  silent,  and  extending  its  provisions  to  all  cheats  by  false 
pretences. 

Under  the  head  of  cheats,  every  species  of  defrauding 
another  by  means  6f  false  pretences,  or  false  tokens,  or  as  it 
is  sometimes  termed,  swindling,  will  be  considered. 

By  the  article  of  the  Revised  Statutes  respecting  the  false 
personation  of  another,  and  cheats,  i^  is  provided  that  every 
person  who  shall  falsely  represent  or  personate  another,  and 
in    such    assumed  character  shall,    1.  Marry  another ;  or 

1  Davis' Just.  199. 
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2.  Become  bail  or  surety  for  any  party  in  any  proceeding, 
civil  or  criminal,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety  ;  or  3.  Confess  any  judgment ;  or 
4.  Acknowledge  the  execution  of  any  conveyance  of  real 
estate,  or  of  any  other  instrument  which  by  law  may  be 
recorded  ;  or  5.  Do  any  other  act  in  the  course  of  any  suit, 
proceeding  or  prosecution,  whereby  the  person  so  repre- 
sented or  personated,  may  be  made  liable  in  any  event,  to 
the  payment  of  any  debt,  damages,  costs,  or  sum  of  money, 
or  his  rights  or  interests  may  in  any  manner  be  affected, 
may  be  imprisoned  in  a  State  Prison  for  a  term  not  exceed- 
ing ten  years.  1  But  no  indictment  for  marrying  another  in 
an  assumed  character  shall  be  found,  unless  upon  complaint 
of  the  injured  party,  and  within  two  years  after  the  commis- 
sion of  the  offence.^ 

Every  person  falsely  representing  or  personating  another, 
and  in  such  assumed  character  receiving  any  money  or  valu- 
able property  of  any  description  intended  to  be  delivered 
to  the  individual  so  personated,  is  to  be  punished  in  the 
same  manner  and  to  the  same  extent  as  for  stealing  such 
money  or  property.^ 

By  the  51st  section,  the  fraudulent  production  of  an  in- 
fant, falsely  pretending  it  to  have  been  born  of  parents 
whose  child  would  be  entitled  to  a  share  in  any  personal' 
estate,  or  to  inherit  any  real  estate,  with  the  intent  of  inter- 
cepting the  inheritance  of  such  real  estate,  or  the  distribu- 
tion of  any  such  personal  property  from  the  person  entitled 
thereto,  is  punishable  by  imprisonment  in  a  State  Prison  not 
exceeding  ten  years.* 

By  the  52d  section  it  is  provided,  that  every  person  to 
whom  an  infant  under  the  age  of  six  years  shall  be  confided, 
for  nursing,  education,  or  any  other  purpose,  who  shall,  with 
intent  to  deceive  any  parent  or  guardian  of  such  child,  sub- 
stitute and  produce  to  such  parent  or  guardian  another  child 
in  the  place  of  the  one  so  confided,  shall  be  imprisoned  not 
exceeding  seven  years.^ 

1  2  R.  S.  676,  §  48.  *  2  E.  S.  676,  §  51. 

2  Id.  §  49.  5  Id.  §  52. 
S  Id.  §  50. 
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False  Pretences. 

The  section  ves^ecimg  false  pretences,  or  swindling,  is  aa 
follows  :  Every  person  who,  with  intent  to  cheat  or  defraud 
another,  shall  designedly,  by  color  of  any  false  tol^en  or 
writing,  or  by  any  other  false  pretence,  obtain  the  signature 
of  any  person  to  any  written  instrument,  or  obtain  from  any 
person,  any  money,  personal  property,  or  valuable  thing, 
shall  be  punished  by  imprisonment  in  a  State  Prison  not  ex- 
ceeding three  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  three  times  the  value  of  the 
money,  property,  or  thing  so  obtained  ;  or  by  both  such  fine 
and  imprisonment.^ 

To  constitute  the  crime  of  obtaining  property  by  false  pre- 
tences under  the  statute,  two  things  are  essential,  viz  :  A 
false  representation  as  to  an  existing  fa^t,  and  a  reliance 
upon  thai  representation  as  tnm.^ 

If  the  false  token  by  which  such  money  or  property  is  ob- 
tained, be  a  promissory  note,  or  other  evidence  of  debt,  pur- 
porting to  have  been  issued  by  any  bank  or  moneyed  corpo- 
ration not  in  existence,  the  punishment  is  increased  to  im- 
prisonment, not  exceeding  seven  years.* 

Previous  to  the  Eevised  Statutes,  the  false  personating  of 
another  in  marrying,  was  only  a  misdemeanor.  The  other 
cases  of  false  personation  mentioned  in  the  48th  section  of 
the  statute  are  oflfenses  against  public  justice,  and  were  felo- 
nies before  the  Revised  Statutes  were  passe^.  It  has  been 
decided,  under  the  English  statute,  which  is  similar  to  ours, 
that  the  mere  personating  of  bail  before  a  judge  at  chambers, 
which  is  not  filed  of  record,  is  a  misdemeanor  only.  And  if 
bail  be  put  in  under  feigned  names,  there  being  no  such  per- 
sons to  be  defrauded,  it  is  not  a  felony.* 

Upon  a  prosecution  for  a  false  personation,  either  under 
the  48th  or  50th  sections  of  the  statute,  there  must  be  some 
evidence  to  show  that  there  was  some  person  of  the  name 
and  character  assumed,  who  was  either  entitled,  or  might, 
prima  facie  at  least,  be  supposed  to  be  entitled  to  receive 

1  2  R.  S.  676.  §  53.  s  2  E.  S.  676,  §  54. 

2  The  People  vs.  Tompkins,  1  Parker    *1  Hale  696;  2  Sid.  90;  1  Str.  884. 

E.  224. 
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the  money  or  property  delivered  ;  or  who  was  in  a  situation 
to  be  made  liable  to  the  payment  of  any  debt,  &c.  But  it 
has  been  held  that  the  offense  is  the  same,  though  the  person 
personated  was  dead  at  the  time  of  the  offense  committed.^ 

The  51st  and  5^d  sections  relate  to  cases  which  were  not 
felonies  previous  to  the  Kevised  Statutes,  and  for  which  no 
provision  was  made  in  any  previous  statute  ;  though  such 
offences  would  probably  have  amounted  to  misdemeanors  at 
common  law. 

It  has  been  decided  that  the  53d  and  54th  sections  of  the 
statute,  Vyhich  relate  to  obtaining  goods  by  false  pretences, 
extend  to  every  case  where  a  party  has  obtained  money  or 
goods  by  falsely  representing  himself  to  be  in  a  situaUcm  in 
which  he  is  not,  or  hy  falsely  representing  any  occurrence 
that  has  no(  happened,  and  to  which  representation  persons 
of  ordinary  caution  may  give  credit.^ 

In  an  indictment  for  obtaining  goods  by  false  pretences, 
all  the  false  pretences  relied  on  to  sustain  the  indictment  and 
to  convict  the  accused,  must  be  specially  negatived  ;  but  to 
authorize  a  conviction,  it  is  not  necessary  to  prove  all  the 
pretences  laid  in  the  indictment  to  be  false,  unless  all  are 
material  to  constitute  the  offense  charged.  The  indictment 
need  not  state  all  that  the  defendant  acquired  by  the  false 
pretences.  It  is  enough  that  by  the  fraud  he  acquired  some 
valuable  thing,  properly  described  in  the  indictment.  That 
he  obtained  m^e  does  not  constitute  a  variance.^ 

Where  one  or  more  of  the  pretences  are  proved  to  be  false, 
and  those  are  sufficient,  per  se,  to  constitute  the  offense,  the 
accused  will  be  convicted,  notwithstanding  there  is  no  proof 
that  the  other  pretences  alleged  in  the  indictment  are  false. 
Nor  is  it  necessary  to  a  conviction  that  the  pretences  proved 
to  be  false  should  be  the  sole  or  only  inducement  to  the 
credit,  or  delivery  of  the  property.  It  is  enough  if  they  had 
so  material  an  effect  in  procuring  the  credit  or  inducing  a 
delivery  of  the  property,  that  without  their  influence  upon 


1  Hubs.  &  Ry.  C.  C.  324,  327.  3  Id.  People  ts.  Parish,  4  Denio  153. 

2 11  Wend.  557;  2  T.  E.  93. 
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the  mind  of  the  party  defrauded,  he  would  not  have  given 
the  credit  or  parted  with  the  property.^ 

The  prisoner,  who  was  the  secretary  of  a  lodge  of  Odd 
Fellows,  came  to  the  prosecutor,  who  was  a  member  of  the 
same  lodge,  and  told  the  latter  that  he  owed  a  sum  of  money 
to  the  society,  and  he  at  the  same  time  produced  a  paper 
purporting  to  be  a  summons  signed  by  himself,  giving 
notice  to  the  prosecutor  that  he  owed  the  money  to  the 
lodge.  The  prosecutor,  believing  the  statement,  then  paid 
the  prisoner  the  amount.  It  was  held  that  the  prisoner  was 
properly  convicted  for  obtaining  the  money  by  false  pretences, 
although  the  paper  was  not  set  out  in  the  indictment ;  and 
although  by  the  rules  of  the  society  the  secretary  had  no 
authority  to  receive  money  out  of  the  lodge,  and  although 
the  fact  of  what  was  due  was  as  much  within  the  knowledge 
of  the  prosecutor  as  of  the  prisoner.^ 

In  an  indictment  under  the  statute,  for  obtaining,  by  false 
pretences,  the  signature  of  a  person  to  a  written  instrument, 
it  is  not  necessary  to  charge  loss  or  prejudice  to  have  been 
sustained  by  the  prosecutor.  The  offense  is  complete  when 
the  signature  is  obtained  by  false  pretences,  with  intent  to 
cheat  or  defraud.  But  it  has  been  decided  by  the  Supreme 
Court,  in  a  more  recent  case,  that  to  bring  a  case  within  the 
statute,  the  instrument  must  be  of  such  a  character  as  that 
it  may  work  a  prejudice  to  the  property  of  the  person  sign- 
ing it,  or  some  other  person.^ 

The  obtaining  of  an  indorsement  to  a  promissory  note 
by  false  pretences,  and  with  a  fraudulent  intent,  and  which 
the  party  obtaining  it  has  actually  used  for  his  own  benefit, 
is  obtaining  money,  goods  or  chattels,  or  other  effects,  by  false 
pretences,  within  the  spirit  of  the  statute.  The  word^  other 
effects,  in  our  statute,  are  equivalent  to  the  words  or  other 
valuable  thing,  in  the  British  act.  But  whether  a  note  or 
indorsement,  of  which  no  use  has  been  made,  can  be  con- 
sidered either  money,  goods,  chattels,  or  other  efiects,  or 
valuable  thing,  seems  somewhat  doubtful.* 

1 11  Wend.  557i  9  Id.  182;  13  Id.  87.    3  n  Wend.  18;  17  "Wend.,  540. 
2  The  Queen  vs.  WooUey,  19   Law    4  9  Wend.  182. 
Jour.  Rep.,  165. 
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By  the  Revised  Statutes,  the  obtaining,  by  false  pre- 
tences, the  signature  of  another  to  a  written  instrument,  is 
classed  with   the   obtaining   of  money   by  false  pretences. 

A  writing  in  the  form  of  a  bond,  not  having,  or  pur- 
porting to  have,  the  signature  of  any  person  attached  to  it, 
is  not  a  false  writing,  within  the  meaning  of  the  statute. 
To  constitute  it  such,  it  must  be  some  instrument,  letter,  or 
other  writing,  false  in  fact,  but  purporting  to  have  been 
signed  by  some  person,  and  to  be  his  act,  and  so  framed  as 
to  have  more  weight  and  influence  in  effecting  the  fraud  of 
obtaining  a  signature  to  a  written  instrument,  or  obtaining 
goods,  &c.,  than  the  mere  naked  assertion  of  the  party  de- 
frauding.^ 

As  to  the  time  when  the  false  representations  are  made,  it 
has  been  decided  by  the  former  Court  of  Errors,  that  if  the 
false  pretences  are  not  made  until  after  the  goods  are  actual- 
ly delivered,  and  the  sale  is  complete,  the  person  cannot  be 
convicted  of  obtaining  the  goods  by  false  pretences.^ 

When  a  signature  to  a  note  has  been  obtained  by  false 
pretences,  and  the  party  defrauded  has  been  obliged  to  pay 
the  note,  the  indictment  may  charge  the  sumpaid  to  have 
been  obtained  by  false  pretences,  without  setting  forth  the 
obtaining  of  the  signature.^ 

An  indictment  will  not  lie  for  obtaining  money  by  false 
pretences,  where  the  money  is  parted  with  as  a  charitable 
donation,  although  the  pretences  moving  to  the  gift  are  false 
and  fraudulent.* 

The  term  "  false  pretences,"  used  in  the  statute,  is  of  great 
latitude.  ■  It  includes  every  extortion  of  money  of  goods 
with  an  intent  to  defraud  ;  and  was  used  to  protect  the  weaker 
part  of  mankind,  because  all  are  not  equally  prudent.     It 

113  Wend.,  311.  ty  writing  a    begging  letter,  con- 

2  14  i,j.  546  _  tairiing  a  false   tale     of   pretended 

3  13  Id.  187;  and  see  13  Id.,  311,  as  distress, obtains  a  voluntary,  chari- 
to  form  of  indictment  for  this  of-  table  gift  of  money,  he  may  be  in- 
feuse.  dieted  for  obtaining  money  by  false 

*  The  People  vs.  Clough,  17  Wend.  pretences,  under  the  statute,  7  and 

351.    But  it  has  been  recently  de-  8  Geo.  4,  ch.29,  §  53.      The  Queen 

cided  in  England,  that  if  a  person,  vs.  Jones,  19    Law  Journal  Kep., 

by  means  of  a  false  pretence,  as  162. 
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.  seems  difficult,  therefore,  to  restrict  the  interpretation  of  it 
to  such  false  pretences  only,  against  which  ordinary  prudence 
cannot  be  supposed  sufficient  to  guard.^ 

Yet  it  has  been  held  that  a  false  representation  is  not 
within  the  statute  when  the  exercise  of  common  prudence 
and  caution  on  the  part  of  the  person  deceived,  would  have 
enabled  him  to  avoid  the  imposition.  The  statute  was  not 
designed  to  protect  any  but  innocent  persons,  nor  those  who 
appear  to  have  been  in  any  degree  particeps  cHminis  with 
the  offender.  It  is  an  essential  ingredient  of  the  offense 
that  the  party  alleged  to  have  been  defrauded  should  have 
believed  the '  false  representations  to  be  true  ;  otherwise  he 
cannot  claim  that  he  was  influenced  by  them.  If,  in  parting 
with  his  property,  he  was  himself  guilty  of  a  crime,  he  is 
not  within  the  protection  of  the  statute.  It  is  a  well  settled 
and  rational  rule  that  the  false  pretences,  in  order  to  sustain 
an  indictment,  must  be  such  that,  if  true,  they  would  natu- 
rally, and  according  to  the  usual  operation  of  motives  upon 
the  minds  of  persons  of  ordinary  prudence,  produce  the 
alleged  results  ;  or,  in  other  words,  that  the  act  done  by  the 
person  defrauded  must  be  such  as  the  apparent  exigency  of 
the  case  would  directly  induce  an  honest  and  ordinarily  pru- 
dent person  to  do,  if  the  pretence  were  true.  It  was  accord- 
ingly held,  on  demurrer,  that  an  indictment  for  obtaining  a 
watch  from  a  person,  upon  the  false  representation  that  the 
.defendant  was  a  constable,  and  had  a  warrant  against  such 
person,  issued  by  a  Justice  of  the  Peace,  for  the  crime  of 
rape,  and  that  he  would  settle  the  same  if  the  person  de- 
frauded would  give  the  defendant  the  watch,  could  not  be 
sustained.^ 

Barely  asking  another  for  a  sum  of  money  is  not  sufficient ; 
but  some  pretence  must  be  used,  and  that  pretence  false  ; 
and  the  intent  to  defraud  is  necessary  to  constitute  the  crime. 
If  the  intent  be  made  out,  and  the  false  pretence  used  in 
order  to  effect  it,  it  brings  the  case  within  the  statute.'* 

Evidence. — As  to  the  intent,  it  may  be  implied  sufficiently 

12EastisP.  C.  ch.- 18§8i  3  T.  R.        11;    The    People     vs.   Stetson,    4 

103.  Barb.  Sup.  C.  E.  151. 

2  The  People  vs.  'WilUams,  4  Hill,    3  3  t.  B.  98. 
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from  the  facts  of  the  case.  It  has  been  decided,  under  our 
statute,  that  a  false  representation  authorizes  the  inference 
of  an  intent  to  defraud.  Formerly,  if  the  evidence  proved 
not  only  an  intent  to  defraud  or  cheat,  but  also  a  pre-exist- 
ing animus  furandi,  and  a  constructive  taking,  such  as  to 
constitute  larceny,  the  misdemeanor  being  merged  in  the 
felony,  the  defendant  was  entitled  to  an  acquittal.  But  now, 
by  a  statute  in  England,  the  defendant  may  be  convicted, 
although  it  appears,  at  the  trial,  that  the  offense  amounts  to 
larceny.  Although  we  have  no  corresponding  statutory 
provision  on  the  subject,  the  rule  is  presumed  to  be  the  same 
here  as  it  is  in  England  ;  inasmuch  as  both  offenses,  under 
our  statute,  amount  to  felony ;  and,  therefore,  one  cannot  be 
*    merged  in  the  other.  ^ 

As  we  have  before  observed,  it  is  not  necessary  to  prove 
the  falsity  of  all  the  pretences  averred  in  the  indictment ; 
but  a  single  false  pretence,  proved  as  laid,  though  joined 
with  others,  is  sufficient  to  support  the  indictment.  The 
averments,  as  to  the  nature  of  the  property  and  the  owner- 
ship, or  the  person  defrauded,  muse  be  also  proved. 

Proof  that  a  party  from  whom  a  note  was  obtained  by 
false  pretences  has  been  subject  to  a  suit,  or  to  the  payment 
of  the  money  specified  in  the  note,  is  inadmissible,  unless 
there  be  a  count  for  obtaining  money  by  false  pretences. 

Where  several  persons  were  indicted  for  obtaining  money 
by  false  pretences  it  was  objected  that  although  they  were 
all  present  when  the  representation  was  made  to  the  prose- 
cutor, yet  the  words  could  not  be  spoken  by  all,  and  one  of 
tbem  could  not  be  affected  by  words  spoken  by  another  ; 
but  that  each  was  answerable  for  himself  only,  the  pretence 
conveyed  beipg  like  the  crime  of  perjury,  a  separate  act  in 
the  person  using  them.  The  court  of  King's  Bench,  how- 
ever, held  that  as  the  defendants  were  all  present,  acting 
different  parts  in  the  same  transaction,  they  were  guilty  of 
the  imposition  jointly.  On  an  indictment  for  obtaining  a 
mortgage  by  false  pretences,  the  delivery,  as  well  as  the 
signing  of  the  instrument,  must  be  proved.''' 

1  13  "Wend.  87;  2  East's  P.  C.  689j    2  Barbour  Cr.  Law,  142. 
Arch.  Cr.  PI,  248. 
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Unlawful  3Iarriages,  or  Bigamy. 

The  offense  of  bigamy,  or  as  it  might  be  more  proper/y 
termed,  polygamy,  consists  in  haying  a  plurality  of  wives 
or  husband»  at  the  same  time.^ 

Our  statute  on  this  subject  is  as  follows :  Every  person 
having  a  husband  or  wife  living,  who  shall  marry  any  other 
person,  married  or  single,  except  in  the  following  cases,  be 
adjudged  guilty  of  bigamy,  and  liable  to  be  punished  by 
imprisonment  in  a  State  Prison  for  a  term  not  exceeding 
five  years.     - 

These  provisions  do  not  extend  to  the  following  cases  : 

1st.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife,  by  such  marriage,  shall  have  been 
absent  for  five  successive  years,  without  being  known  to  such 
person,  within  that  time,  to  be  living  ;  nor 

2d.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife,  by  such  marriage,  shall  have  ab- 
sented himself  or  herself  from  his  wife  or  her  husband,  and 
shall  have  been  continually  remaining  without  the  United 
States  for  the  space  of  five  years  together ;  nor 

3d.  To  any  person  by  reason  of  any  former  marriage 
which  shall  have  been  dissolved  by  the  decree  of  a  compe- 
tent court  for  some  cause  other  than  the  adultery  of  such 
person  ;  nor 

4th.  To  any  person  by  reason  of  any  former  marriage 
which  shall  have  been  pronounced  void  by  the  sentence  or 
decree  of  a  competent  court,  on  the  ground  of  the  nullity 
of  the  marriage  contract ;  nor 

5th.  To  any  person  by  reason  of  any  former  marraige 
contracted  by  such  person  within  the  age  of  legal  consent, 
and  which  shall  have  been  annulled  by  the  decree  of  a  com- 
petent eourt ;  nor 

6th.  To  any  person,  by  reason  of  any  former  marriage, 
who  shall  have  been  sentenced  to  imprisonment  for  life. 

An  indictment  may  be  found  against  any  person  for  a 
second,  third,  or  other  marriage  prohibited  by  the  statute, 
in  the  county  in  which  such  person  shall  be  apprehended,  and 

1  4  Black.   Com.   163;  1  Bac.  Ab.  525;  note. 
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the  like  proceedings,  trial,  judgment  and  conviction  may 
be  had  in  such  county,  as  if  the  offence  had  been  com- 
mitted therein. 

If  any  married  person  shall,  knowingly,  marry  the  hus- 
band or  wife  of  another,  in  any  case  in  which  such  husband 
or  wife  would  be  punishable  according  to  the  provisions  of 
the  statute,  such  person,  on  conviction,  shall  be  imprisoned 
in  a  State  Prison  not  more  than  five  years,  or  in  a  county 
jail  not  more  than  one  year,  or  shall  be  fined  not  more  than 
1500,  or  shall  be  subject  to  both  such  fine  and  imprison- 
ment. 

Though  the  penal  consequences  of  a  second  marriage  do 
not  apply  in  these  excepted  cases,  yet  unless  the  first  mar- 
riage shall  have  been  annulled  or  dissolved  for  some  cause 
or  other  than  the  adultery  of  the  party,  or  the  former  hus- 
band or  wife  shall,  have  been  sentenced  to  imprisonment  for 
life,  such  second  man-iages  are  absolutely  void,  in  all  cases 
except  where  the  former  hushand  or  wife  shall  have  been 
absent  for  five  years,  at  the  time  of  the  second  marriage. 
In  these  cases,  the  second  marriage  is  void  only  from  the 
time  that  its  nullity  shall  be  pronounced.' 

After  a  divorce,  on  the  ground  of  adultery,  the  com- 
plainant may  marry  again;  but  the  defendant,  or  guilty 
party,  cannot  marry  again  during  the  life  of  the  complain- 
ant.2 

It  has  been  decided  that  after  the  dissolution  of  a  mar- 
riage, for  adultery,  the  marriage  contract  is  at  an  end,  and 
the  relation  of  husband  and  wife  no  longer  exists  between 
the  parties ;  and  if  the  guilty  party  marries  again,  he  is  not 
within  the  penalty  of  the  act  against  bigamy.  But  the  sec- 
ond marriage  being  absolutely  prohibited  by  the  47th  sec- 
tion of  the  act  concerning  divorce,  is  punishable  as  a  misde- 
meanor under  the  45  th  section  of  the  title  of  the  Revised 
Statutes  relative  to  misdemeanors.^ 

As  to  the  manner  of  solemnizing  marriages  in  this  State, 
see  2  R.  S.  138.     If  the  first  or  second  marriage  was  cele- 

1  2  E.  S.  74,  §§  4,  5  i  4  John.  42;  1    3  The  People  vs.  Hovey,  5   Barb.   S, 
John.  ch.  R.  389.  C.  Eep.  117. 

2  2  R.  S.  146,  §  47. 
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brated  in  this  State,  the  offense  of  bigamy  is  not  committed 
unless  it  is  a  valid  marriage  within  the  provisions  of  the 
statute,  or  of  the  law  previously  existing.-  It  is  to  be 
noticed,  however,  that  the  statute  excepts  Jews  and  Quakers 
from  its  provisions  relative  to  the  form  and  proof  of  mar- 
riages.^ 

It  is  a  general  rule  that  a  marriage  valid  where  contracted 
is  valid  every  where ;  even  though  the  parties  went  into 
another  State  for  the  purpose  of  evading  the  laws  of  their 
own  State.  In  those  States  where'  there  are  no  statutes 
regulating  marriage  contracts,  consent  alone  to  a  contract 
of  marriage,  in  the  present  tense,  or  a  contract  entered  into 
by  words  concerning  the  future,  followed  by  consummation, 
makes  a  valid  marriage.^  If  the  first  or  second  marriage 
took  place  abroad,  circumstances  should  be  proved  sufficient 
to  enable  the  jury  to  presume  that  the  manner  of  celebra- 
tion was  valid  according  to  the  law  of  the  place.*  If  the 
first  marriage  is  void,  an  indictment  for  bigamy  cannot  be 
sustained.  Thus  if  a  woman  jnarry  A.,  and  in  the  lifetime 
of  A.  marry  B.,  and  after  the  death  of  A.  and  while  B.  is 
alive,  marry  C,  she  cannot  be  indicted  for  bigamy  in  her 
marriage  with  C,  because  her  marriage  with  B.  is  a  mere 
nullity.  So  in  cases  where  the  first  marriage  is  declared  by 
the  statute  to  be  void,  as  being  incestuous.  To  constitute 
the  offense  of  bigamy  it  is  sufficient  that  the  second  mar- 
riage be  a  marriage  de  facto ;  and  an  objection  to  the  vali- 
dity of  the  marriage  applies  only  to  the  first  marriage.* 

Evidence. — The  prosecutor  must  prove,  1.  The  prisoner's 
first  marriage ;  2.  His  second  marriage ;  3.  That  his  first 
wife  was  alive  at  the  time  of  the  second  marriaee.  The 
mere  presumption  as  to  continuance  of  life  is  not  sufficient 
evidence  of  the  existence  of  the  first  consort,  without  some 
positive  proof  of  the  fact ;  although  five  years  have  not  ex- 
pired.    A  marriage  in  fact  is  sufficient  evidence  of  the  first 

1  2  R.  S.  141,  §  19.  48 ;  1  Day,  111 ;  2  N.  Hamp.   Eep. 

2  3  Phill.  Eco.  R.  58 ;  16  Mass.  R.        268. 

157  ;   1  Pick.  505,  139  ;   8   Pick.  8  s  stark.  178. 

433  ;  Story's  Confl.  of  Law,  109  ;  *  Rosooe's  Cr.  Ev.  228  ;  see  2  R.  S. 
Roscoe's  Cr.  Ev.  237  ;  4  Johnson  74,  §  2  ;  5  Car.  &  P.  412  ;  Russ.  & 
22 ;  2  Haggard,  54,  81  •,  7  Mass.  R.        Ry.  C.  C.  109. 
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marriage,  whether  celebrated  here  or  abroad,  according  to 
the  laws  of  that  country  ;  although  it  be  voidable,  provided 
it  be  not  absolutely  void.^ 

The  first  wife  cannot  be  admitted  as  a  witness  against  her 
husband,  or  vice  versa  ;  for  by  the  very  scope  of  the  prose- 
cution the  first  marriage  was  valid.  But  the  second  wife 
may  be  a  witness,  after  the  first  marriage  has  been  estab- 
lished, for  no  legal  relationship  exists  between  them.? 

On  an  indictment  for  bigamy,  an  actual  marriage  must  be 
proved.  Keputation,  and  cohabitation  are  not'sufficient  evi- 
dence. Neither  will  the  confession  of  the  party  suffice.  Some 
party  present  at  the  marriage  must  be  called,  or  the  original 
register,  or  an  examined  copy  of  it  be  produced.  By  the 
Eevised  Statutes,  the  original  marriage  certificate,  the  orig- 
inal entry  thereof  made  as  therein  directed,  or  a  copy  of 
such  certificate  or  entry  duly  certified,  are  to  be  received  in 
all  courts  and  places  as  presumptive  evidence  of  marriage. 
The  usual  evidence  is  a  copy  of  the  register,  with  proof  of 
the  identity  of  the  parties.  But  the  maniage  may  be  proved 
by  a  person  who  was  present  at  the  ceremony  and  can  speak 
to  the  identity  of  the  parties.^ 

Hope. 

Rape  is  defined  to  be  the  carnal  knowledge  of  any  wo- 
man above  the  age  of  ten  years,  against  her  will ;  and  of  a 
woman  child  under  the  age  of  ten  years,  either  with  or 
against  her  will.* 

This  detestable  crime  has  been,  in  most  countries,  pun- 
ished with  death.  It  was  so  punished  by  the  Jewish  law, 
in  case  the  damsel  was  betrothed  to  another.  By  the  civil 
law  it  is  punished  with  death  and  the  confiscation  of  goods. 
It  is  still  a  capital  offense  by  the  laws  of  England  and  many 
of  our  sister  States.^ 

1  Eoscoe'8  Cr.Ev.228;  'Z  Buni.&Ald.        Eep.  288  ;  Arch.  Cr.  PI.  477  ;  The 

386;  1  East's  P.O.  465, 469;  SInst.  People  vs.  Humphrey,  7  John.  314; 

88-  Stark  on  Ev.  part  iv.  1185.  1  Buss,  on  Cr.  206;  2  E.  S.  141,  §  1* 

2  Sir  T    Eaym.  1;  Hale's  P.  C.  693;  *  1  Hale's  P.  C.  628;  3  Inst.  60;  Hawk. 
Bull.  N.  P.  287.  P-  C.  b.  1,  0.  41,  §  12. 

3  Fenton  vs.  Seed,  4  John.  52;  Cay-  5  Dent,  xxii,  26;  Black.  Com.  2104. 
ford's  case,  7  Greenl.  58;  1  Phillim. 
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By  our  Revised  Statutes  it  is  providei  that  every  person 
who  shall  be  convicted  of  rape,  either,  1.  By  carnally  and 
unlawfully  knowing  any  female  child  under  the  age  of  ten 
years  ;  or,  2.  By  forcibly  ravishing  any  woman  of  the  age 
of  ten  years  and  upwards,  shall  be  punished  by  imprison- 
ment in  a  State  Prison  not  less  than  ten  years.  And  every 
person  who  shall  have  carnal  knowledge  of  any  woman 
above  the  age  of  ten  years,  without  her  consent,  by  adminis- 
tering to  her  any  substance  or  liquid  which  shall  produce 
such  stupor,  or  such  imbecility  of  mind  or  weakness  of  body 
as  to  prevent  effectual  resistance,  may  be  imprisoned  not 
more  than  five  years.^ 

1st.  Of  Rape  on  Women  above  the  age  of  ten  years. — Ee- 
specting  rape.  Lord  Hale  observes,  that  it  is  an  accusation 
easily  to  be  made,  hard  to  be  proved,  and  harder  to  be  de- 
fended by  the  party  accused,  though  innocent ;  "  the  hein- 
ousness  of  the  offense  many  times  transporting  the  Judge 
and  jury  with  so  much  indignation  that  they  are  over  hastily 
carried  to  the  conviction  of  the  person  accused  thereof,  by 
the  confident  testimony,  sometimes  of  malicious  and  false 
witnesses."  And  he  adduces  two  instances  within  his  own 
knowledge,  where  the  evidence  was  most  positive  against  the 
prisoners  ;  in  one  of  which  it  was  impossible  that  he  could 
be  guilty.  In  the  People  v.  Hulse,  Bronson,  J.  observes, 
"in  cases  of  this  character  courts  and  juries  cannot  be  too 
cautious  in  scrutinizing  the  testimony  of  the  complaining 
witness,  and  in  guarding  themselves  against  the  influence  of 
those  indignant  feelings  which  are  so  naturally  excited  by 
the  enormity  of  the  alleged  offense.  There  is  much  greater 
danger  that  injustice  may  be  done  to  the  offender,  in  cases 
of  this  kind,  than  there  is  in  prosecutions  of  any  other  char- 
acter." The  learned  Judge  further  observes,  "  There  is  much 
less  danger  of  an  unjust  conviction  in  cases  where  the  testi- 
mony of  the  principal  witness  is  wholly  fabricated,  than 
there  is  in  cases  like  the  one  before  us,  where  there  can  be 
no  doubt  that  the  accuser  and  accused  were  improperly  to- 
gether, and  the  only  controverted  question  is,  whether  the 
connection  was  brought  about  by  mere  force.     In  such  cases, 

1  2  R.  S.  663,  §§  22,  23. 
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although  the  woman  never  said  'yes'— nay  more,  although 
she  constantly  said  '  no,'  and  kept  up  a  decent  show  of  resist- 
ance to  the  last,  it  may  still  be  that  she  more  than  half  con- 
sented to  the  ravishment.  Her  negative  may  have  been  so 
irresolute  and  undecided,  and  she  may  have  made  such 
feeble  fight  as  was  calculated  to  encourge  rather  than  repel 
the  attack,  and  yet  a  sense  of  shame  arising  either  from  an 
apprehension  of  the  consequences  which  may  follow  the 
illicit  connection,  or  from  the  factthat  the  matter  has  already 
become  known  to  others,  may  stimulate  the  woman  to  call  that 
a  rape,  which  was  in  truth  a  sin  of  a  much  less  odious  char- 
acter. And  when  once  she  has  given  the  transaction  a  name, 
she  has  no  alternative  but  to  confess  herself  false,  as  well  as 
guilty,  or  go  into  court  and  arraign  the  supposed  offender. 
And  then,  as  there  was  no  express  consent,  she  is  enabled  to 
swear  to  the  force,  without  any  such  great  stretch  of  conscience 
as  would  be  necessary  where  the  whole  story  was  a  tissue  of 
falsehood  from  beginning  to  end."  These  remarks  of  the 
learned  Judge  are  worthy  of  the  attention  of  all  concerned 
in  the  administration  of  criminal  law.^ 

It  is  the  essential  feature  of  the  crime  of  rape,  that  it 
must  be  against  the  will  of  the  female  on  whom  it  is  com- 
mitted ;  and  its  atrocity  is  not  mitigated  by  showing  that 
she  at  last  yielded  to  the  violence  by  duress,  or  threats  of 
murder.  And  it  will  not  be  any  excuse  that  she  was  first 
taken  with  her  own  consent,  if  she  were  afterwards  forced 
against  her  will  ;  nor  will  it  be  an  excuse  that  she  consented 
after  the  fact,  or  that  she  was  a  common  strumpet,  or  the 
concubine  of  the  ravisher  ;  for  she  is  still  under  the  pro- 
tection of  the  law,  and  may  not  be  forced.  Circumstances 
of  this  kind,  however,  though  they  do  not  necssarily  prevent 
the  offense  from  amounting  to  a  rape,  yet  are  material  to  be 
left  to  the  jury,  in  favor  of  the  accused,  especially  in  doubt- 
ful cases.  If  the  jury  are  satisfied  that  non-resistance  on 
the  part  of  the  prosecutrix  proceeded  merely  from  her  being 
overpowered  by  actual  force  ;  or  from  her  not  being  able, 
from  want  of  strength  to  resist  any  longer ;  or  that,  from 
the  number  of  persons  attacking  her,  she  considered  resistance 

1  1  Hale,  635,  §  6;  3  Hill,  318. 
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dangerous,  and  absolutely  useless,  the  jury  ought  to  convict 
the  prisoner  of  the  capital  charge.  But  if  they  think,  from 
the  whole  of  the  circumstances  that  although  when  the  pros- 
ecutrix was  first  laid  hold  of,-  it  was  against  her  wilt,  yet 
that  she  did  not  resist  afterwards,  because  she  in  some  de- 
gree consented  to  what  .was  afterwards  done  to  her,  they 
ought  to  acquit  the  prisoners  of  the  capital  charge,  and  con- 
vict them  of  an  assault  only.  The  notion  that  if  the  woman 
conceived,  it  could  not  be  a  rape,  because  she  must,  in  that 
case,  have  consented,  appears  to  be  quite  exploded.' 

A  man  cannot  be  guilty  of  a  rape  upon  his  own  wife  ;  for 
the  matrimonial  consent  cannot  be  retracted ;  but  he  may 
be  guilty  as  a  principal  by  assisting  another  person  to  com- 
mit a  rape  upon  his  wife.'^ 

With  respect  to  the  carnal  knowledge  necessary  to  con- 
stitute this  offense,  it  is  well  settled  at  common  law,  that  there 
must  be  a  penetration  or  res  in  re.  But  a  very  slight  pene- 
tration is  sufficient ;  even  though  it  may  not  be  attended 
with  the  deprivation  of  the  marks  of  virginity.^ 

It  was  formerly  doubted  whether  proof  of  emission,  as 
of  penetration,  was  not  necessary.  But  it  is  provided  by 
recent  statute  in  England,  that  it  is  not  necessary  to  prove 
emission,  in  cases  of  this  kind.  And  our  Revised  Statutes 
contain  a  provision  that  proof  of  actual  penetration  into  the 
body  shall  be  sufficient  to  sustain  an  indictment  for  rape 
or  for  the  crime  against  nature.  And  this  seems  to  be  a 
very  reasonable  rule  ;  for  the  essence  of  this  crime  is  the 
violence  done  to  the  person  and  feelings  of  the  woman,  which 
is  completed  by  penetration  without  emission.* 

Having  carnal  knowledge  of  a  woman  under  circum- 
stances which  induce  her  to  suppose  it  is  her  husband,  has 
been  held  by  a  majority  of  the  Judges  of  England  not  to 
amount  to  rape  ;  but  several  of  the  majority  intimated  that, 

1  Hawk.  P.  C.  c.  41,  §  6;  7Dalt.  Ca.  S  1  Ruas.  on  Cr.  560,  notes,  n.  o.;  1 
105,  607;  1  East's  P.  C.  445;  4  Comst.  Rep.  354;  9  Car. '&  P.  752 
Black.  Com.  213;  9  Car.  &P.  748;  1  9  Geo.  4;  oh.  31,  §  18;  see  1  M.  0. 
1  Hale,  631;  1  Hawk.  o.  41  §  48.        C.  342,  to  the   same  effect;  2  R.S 

«  Lord  Audley's  case,  1   State  Tr.        735,  6  18;  Addis.  Rep.,  148. 
887;  lHale.629;  LordCastlehaven's 
case    12  Mod.  340,  454;  1   Stra. 
633. 
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should  the  point  occur  again,  they  would  direct  the  jury  to 
find  a  special  verdict.  In  two  subsequent  cases,  where  the 
defendants  were  indicted  for  rapes  under  similar  circum- 
stances, the  court  directed  an  acquittal  for  the  rape,  but 
held  that  the  defendants  might  be  convicted  of  the  assault 
under  the  statute,  (7  Wm.  4,  and  1  Vict.  ch.  85,  ^  11,)  and 
the  Judges  afterwards  held  that  hard  labor  might  be  added 
to  the  sentence  of  imprisonment.^ 

In  this  country  it  seems  to  have  been  considered  that  it  is 
as  much  a  rape  when  effected  thus  by  stratagem,  as  if  done 
by  force.  And  the  above  mentioned  section  of  the  Eevised 
Statutes,  providing  for  the  punishment  of  a  person  who 
shall  have  carnal  knowledge  of  a  woman  above  the  age  of 
ten  years,  without  her  consent,  by  means  of  administering 
to  her  any  substance  or  liquid,  is  in  analogy  with  this  prin- 
ciple.^ 

Where  a  medical  practitioner  had  sexual  connection  with 
a  female  patient  of  the  age  of  fourteen  years,  who  had  for 
some  time  been  receiving  medical  treatment  from  him ;  the 
jury  having  found  that  she  was  ignorant  of  the  nature  of  the 
defendant's  act,  and  made  no  resistance,  solely  from  a  bona 
fide  belief  that  the  defendant  was,  (as  he  represented,)  treat- 
ing her  medically,  with  a  view  to  her  cure,  it  was  held  that 
the  prisoner  was  guilty  of  an  assault.  And  the  court  inti^ 
mated  that  he  might  have  been  indicted  for  rape.^ 

There  are  some  general  rules  respecting  this  crime  which 
it  will  always  be  safe  to  observe.  If  the  prosecutrix  be  of 
good  fame  ;  if  she  presently  discover  the  offense,  and  make 
search  for  the  offender  ;  if  the  party  accused  flee  ;  these  and 
the  like  circnmstances  give  greater  probability  to  her  evi- 
dence ;  but,  on  the  contrary,  if  she  be  of  evil  fame,  and  stand 
unsupported  by  others  ;  if  she  conceal  the  injury  for  any 
considerable  time  after  she  has  had  an  opportunity  to  com- 
plain ;  if  the  place  where  the  fact  was  alleged  to  be  com- 

1  Russ.  &  Ry.  Rep.  487j  8  Car.  &  P.  881,  n.;  and  see  4  Black.  Com.  214, 
286.  265;  Queen  vs.  Saunders,  8  note  16,  Chit,  ed.j  Queen  vs.  Case, 
Car.   &  P.    265,   and  Queen  vs.  1  Eng.  Law  &  Eq.  Rep.  546. 
"Williams,  Id.  286.  3  Queen  vs.   Case,   1  Eng.  Laje  and 

2  People  vs.   Metcalf,  1  "Whee.  Cr.  Eq.  Rep.  544. 
Ca.  378;    People   vs.  Barton,   Id. 
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mitted,  be  where  it  was  possible  she  might  have  been  heard, 
and  she  made  no  outcry  ;  to  which  ought  to  be  added  an- 
other circumstance,  equally  strong,  if  the  prosecutilx  volun- 
tarily co'ntinueher  acquaintance  or  familiar  or  friendly  inter- 
course with  the  accused,  after  the  fact,  without  instituting  a 
prosecution  against  him,  these  and  the  like  circumstances 
carry  a  strong,  but  not  a  conclusive  presumption  that  her 
story  is  fictitious.^ 

Principal  and  accessaries. — All  who  are  present,  of  either 
sex,  aiding  in  the  perpetration  of  a  rape,  are. principals,  and 
liable  to  the  same  punishment.  And  though  a  male  infant 
under  the  age  of  fourteen  years  is,  at  common  law,  pre- 
sumed to  be  incapable  of  committing  a  rape,  yet  he  may  be 
guilty  as  an  abettor,  or  principal  in  the  second  degree,  if 
shown  to  possess  a  mischievous  disposition.  And  it  has 
been  decided,  in  Massachusetts,  that  he  may  be  indicted  for 
an  assault  with  an  intent  to  commit  a  rape.  But  in  England 
a  contrary  rule  prevails.  It  has  there  been  decided  that  a 
boy  who,  at  the  time  of  the  offense,  was  under  fourteen, 
cannot,  in  point  of  law,  be  guilty  of  an  assault  with  intent 
to  commit  rape  ;  and  that  if  he  is  under  that  age  no  evidence 
is  admissible  to  show  that,  in  point  of  fact,  he  could  commit 
the  offense  of  rape.  And  though  it  is  proved  that  he  had 
arrived  at  the  full  state  of  puberty,  he  cannot  be  convicted  of" 
rape.  There  may  be  accessanes  before  and  after  the  fact  in 
this  offence  ;.  for  though  it  may  be  made  felony  by  a  stat- 
ute which  speaks  only  of  those  who  commit  the  offense,  yet 
accessaries  before  and  after  are  consequentially  included. 
An  indictment  charging  the  prisoner  both  as  principal  in  the 
first  degree  and  as  aiding  and  abetting  other  men  in  com- 
mitting a  rape,  was  held,  after  conviction,  to  be  valid,  upon 
the  count  charging  the  prisoner  as  principal.  Upon  such  an 
indictment,  it  was  held  that  evidence  might  be  given  of  sev- 
eral rapes  on  the  same  woman,  at  the  same  time,  by  the 
prisoner  and  other  men,  each  assisting  the  other   in  turn, 

1  Hale's  P.  C.  663;  4  Black.   Com.  213. 
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without  putting  the  prosecutor  to  elect  on  which  count  to 
proceed.^ 

Evidence. — It  is  clear  that  the  party  ravished  is  a  compe- 
tent witness ;  and  indeed  she  is  so  much  considered  a  wit- 
ness of  necessity  that,  where  a  husband  was  charged  with 
having  assisted  another  man  in  ravishing  his  own  wife,  she 
was  admitted  as  a  witness  against  her  husband.  But  the 
credibility  of  the  witness  is  to  be  left  to  the  jury,  upon  the 
concurring  circumstances.  And  the  character  of  the  prose- 
cutrix, as  to  general  chastity,  may  be  impeached  by  general 
evidence.  Thus,  the  prisoner  may  give  evidence  that  the 
woman  bore  a  notoriously  bad  character,  for  want  of  chas- 
tity and  common  decency,  or  that  she  had  before  been  crim- 
inally connected  with  the  prisoner.  But  it  has  been  held, 
in  England,  that  the  prisoner  cannot  show  that  the  prose- 
cutor  had  a  criminal  connection  with  other  persons;  and 
that  the  woman  is  not  obliged  to  answer  as  to  the  latter  fact. 
In  this  State,  however,  it  has  been  decided  that  an  inquiiy 
may  be  made  of  the  prosecutrix  whether  she  had  had  pre- 
vious connection  with  other  men  ;  and  that  she  may  be  shown 
to  be,  in  fact,  a  common  prostitute.  So  also  a  previous 
voluntary  connection  between  her  and  the  prisoner  may 
be  proved ;  and  evidence  may  be  given  of  particular  acts 
and  associations,  indicatmg  on  her  part  a  want  of  chastity. 
Accordingly,  the  prosecutrix  may  be  asked,  on  cross-exam- 
ination, whether  she  had  not  allowed  another  man  than  the 
prisoner  to  take  liberties  with  her,  in  the  interval  between 
the  commission  of  the  alleged  offense  and  the  first  com- 
plaint of  it.  But  although  the  prosecutrix  may  have  testi- 
fied, upon  her  direct  examination,  that  she  had  not  bad  any 
previous  criminal  intercourse  with  other  men,  it  is  not  com- 
petent for  the  defence  to  introduce  evidence  to  contradict 
this  statement.  The  same  rules  of  evidence  are  applicable 
to  a  trial  for  a  simple  assault  and  battery  on  a  female,  fol- 
lowed with  a  carnal  knowledge.  In  such  cases  the  magis- 
trate before  whom  the  complaint  was  made  cannot  be  called 


1  1  Haw.  ch.  41,  §  lOi  2  E.  S.  698,  §  6;  Hale's  P.  C.  630;  2  Pick.  380;  3 
Car.  &  Payne,  396;  Reg.  vs.  Phillips,  8  Car.  &  P.  736;  Beg.  vs.  Jordan,  9 
Id.  118;  1  Russ.  on  Or.  567;  1  Moody's  C.  C.  354 
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to  state  what  the  prosecutrix  testified  before  him  as  to  her 
having  had  previous  connection  with  other  men,  if  the 
inquiry  is  not  made  for  the  purpose  of  showing  a  discrep- 
ancy in  her  testimony.  In  all  cases,  what  she  herself  said 
so  recently  after  the  fact,  as  to  preclude  the  possibility  of 
her  being  practiced  on,  has  been  holden  to  be  admissible  in 
evidence  as  a  part  of  the  transaction ;  but  the  particulars  of 
her  complaint  are  not  evidence  of  the  truth  of  her  state- 
ment. Where  it  appeared  that  the  person  alleged  to  have 
been  ravished,  but  who  was  since  dead,  had  come  home 
evidently  suflfering  from  recent  violence ;  and  that  on  her 
return  home  she  made  a  statement  as  to  the  injury  she  had 
received,  and  named  the  person  who  had  committed  it,  it 
was  held  that  the  particulars  of  this  statement  could  not  be 
given  in  evidence  as  independent  evidence  to  show  who 
were  the  persons  that  committed  the  offense ;  and  that  state- 
ments of  this  kind  were  only  admissible  to  confii'm  the  evi- 
dence of  the  prosecutrix,  by  showing  that  she  made  an  early 
complaint  of  the  injury  she  had  received.^ 

Presumptive  evidence  is  admissible  to  prove  the  offense 
of  rape.'* 

Princvpals  and  Accessaries. 

Every  person  amenable  to  criminal  pimishment  is  guilty 
either  as  principal  or  accessary.  Principals  are  either  prin- 
cipals in  the  first  degree  or  principals  in  the  second  degree. 
Accessaries,  also,  are  divided  into  two  classes,  viz :  Acces- 
saries before  the  fact  and  accessaries  after  the  fact. 

1st.  Principals  in  the  first  degree. — A  principal  in  the 
first  degree  is  he  that  is  the  actor  or  absolute  perpetrator 
of  the  crime.  He  is  usually  present  when  the  offense  is 
consummated ;  but  this  is  not  necessary ;  for  if  one  lay 
poison  purposely  for  another,  who  takes  it  and  is  killed,  he 
who  laid  the  poison,  though  absent  when  it  was  taken,  is  a 
principal  in  the  first  degree.  Neither  is  it  necessary  that  a 
person,  to  be  guilty  as  principal  in  the  first  degree,  should 

1  1  Hale,  629  ;  1  Str.  633 ;  I  Euss.  P.  562  j     Keg.  vs.    Mercer,   3  Law 

563  i  19  Wend.  192  ;  1  Phil.  Ev.  Reporter,    N.  S.  443  ;    People    vs. 

165;  Euss.  &  Ey.  C.  C.  211 ;  Stark.  Crouch,  2  Whee.  Cr.  Ca.  42. 

on  Ev.  part  IV.  1270 ;  6  Car.  &  2  Euss.  &  E.  C.  C.  519. 
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perpetrate  the  crime  with  his  own  hands  ;  for  if  an  offense 
be  committed  through  the  medium  of  an  innocent  agent,  the 
employer  of  the  agent,  though  absent  when  the  act  is  done, 
is  answerable  as  a  principal  in  the  first  degree.  Thus,  if 
a.  child  under  the  age  of  discretion,  or  any  other  person 
excused  from  responsibility  for  crimes,  by  defect  of  under- 
standing, ignorance  of  the  fact,  or  other  cause,  be  incited  to 
the  commission  of  an  offense,  the  inciter,  though  absent 
when  the  offense  was  committed,  is  liable  for  the  act  of  his 
agent,  and  is  a  principal  in  the  first  degree.^ 

But  if  the  instrument  thus  employed  be  aware  of  the  con- 
sequences of  his  act,  and  responsible  for  it,  he  is  a  principal 
in  the  first  degree ;  and  the  employed  if  he  be  present  when 
the  fact  is  committed,  is  a  principal  in  the  second  degree  ; 
or  if  he  be  absent,  an  accessary  before  the  fact.^ 

2d.  Principals  in  the  second  degree. — A  principal  in  the 
second  degree  is  one  who  is  present,  aiding  and  abetting  at 
the  commission  of  the  crime.^ 

In  order  to  constitute  one  a  principal  in  the  second  degree, 
he  must  be  present,  either  actually  or  constructively,  at  the 
commission  of  the  crime.  It  is  not  necessary  that  he  should 
be  an  ear  or  eye  witness  of  the  ti'ansaction.  He  is,  in  con- 
struction of  law,  present,  aiding  and  abetting,  if,  with  the 
intention  of  giving  assistance,  he  be  near  enough  to  render 
it,  should  the  occasion  arise.  Thus,  if  he  be  outside  the 
house,  watching  to  prevent  surprise  whilst  his  companions  are 
in  the  house  committing  the  felony,  such  constructive  pres- 
ence is  sufficient  to  make  him  a  principal  in  the  second  de- 
gree.  But  he  must  be  near  enough  to  render  assistance  if 
required.  The  mere  circumstances  of  a  party  going  towards 
a  place  where  a  felony  is  to  be  committed,  in  order  to  assist 
to  carry  off  the  property,  and  assisting  in  carrying  it  off, 
will  not  make  him  a  principal  in  the  second  degree  ;  unless 

1  4  Black.  Com.  33  ;  1  Hale's  P.  C.        P.    C.   118  ;  1  Hawk.  P.  C.  ch.   31, 


233,  615  ;  1  Chit.  Cr.  L.  256 
Arch.  Cr.  PI.  4  ;  Fost  349,  840 
see  4  Car.  &  P.  369  ;  1  Hale,  617 


§  7  ;  2  Leach,  978 ;  Arch.  4. 
H  Arch.  Cr.  PI.  4,  Fost.  349  ;   Buss.   & 
Ry.  C.  C.  363. 


see  Ry.  &  Moo.  C.  C.  166;  1  East's    3  Id.  Matt.  Dig.  4;  1  Chit.  Cr.  L.  256. 
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at  the  time  of  the  felonious  taking  he  were  within  such  a 
distance  as  to  be  able  to  assist  in  it.^ 

And  though  an  act  be  committed  in  pursuance  of  a  pre- 
concerted plan  between  the  parties,  those  who  are  not 
present,  or  so  near  as  to  be  able  to  afford  aid  and  assistance 
at  the  time'  when  the  offense  is  committed,  are  not  principals, 
but  accessaries  before  the  fact.  But  presence  during  the 
whole  of  the  transaction  is  unnecessary.  For  instance,  if 
several  combine  to  forge  an  instrument,  and  each  executes  by 
himself  a  distinct  part  of  the  forgery,  and  they  are  not  to- 
gether when  the  instrument  is  completed,  they  are,  never- 
theless, all  guilty  as  principals.  Also,  if  A.  counsel  B.  to 
manufacture  the  paper,  C.  to  engrave  the  plate,  and  D.  to 
fill  up  the  names  of  a  forged  or  counterfeit  note,  and  they 
do  so,  each  without  knowing  that  the  others  are  employed 
for  that  purpose,  B.  C.  and  D.  may  be  indicted  for  the  for- 
gery as  principals,  and  A.  as  accessary.  For  if  several  make 
distinct  parts  of  a  forged  instrument,  each  is  a  principal, 
though  he  do  not  know  by  whom  the  other  parts  are  execu- 
ted, and  though  it  is  finished  by  one  alone,  in  the  absence  of 
the  others.^ 

There  must  be  a  participation  in  the  act  to  render  one  a 
principal  in  the  second  degree ;  for  though  he  be  present 
while  a  felony  is  committed,  if  he  take  no  part  in  it,  and  do 
not  act  in  concert  with  those  who  commit  it,  he  will  not  be 
a  principal  merely  because  he  did  not  endeavor  to  prevent 
the  felony,  or  apprehend  the  felon. ** 

It  is  not  necessary,  however,  to  prove  that  the  party 
actually  aided  in  the  commission  of  the  offense-  If  he 
watched  for  his  companions  in  order  to  prevent  surprise,  or 
remained  at  a  convenient  distance,  to  favor  their  escape,  if 
necessary  ;  or  was  in  such  a  situation  as  to  be  able  readily 
to  come  to  their  assistance,  the   knowledge  of  which   was 

iFost.  347;  Arch.  Or.  PI.  4;   see  1  2  Arch.  Cr.    PI.  4;  Euss.  &   Ey.  25, 

Doug.  2075  1  Leach  66  :  1  Eusa.  113,  142,  249;    Euss.  &  Ey.  0.   C. 

on  Cr.  22;  Euss.  &  Ey.  0.  0.  343,  446;    see    2     East's    P.    C.     768; 

363,  421,  332;  By.  &  Moo.  C.   C.  Moody's  0.  C.  307,  304. 

96;  9  Pick.  496,516,  &g.;  4Cranch,  3  l  Hale's  P.  C.  439;  Post.  350;  Arch. 

492;    Wright's  Ohio  Eep.  75;   2  Cr.  PI.  4;    Doug.  207;  1   Euss.  on 

East's  P.  C.  7b7.                      ^  Cr.  22, 
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calculated  to  give  them  additional  confidence  ;  in  these 
and  similar  cases,  he  will  be  regarded  as  present,  aiding  and 
abetting.  So  a  participation,  the  result  of  a  concerted  design 
to  commit  an  offense,  is  sufficient  to  render  a  person  a  prin- 
cipal in  the  second  degree.  Thus,  if  several  act  in  concert, 
to  steal  a  man's  goods,  and  he  is  induced  by  fraud  to  trust  one 
of  them  with  the  possession  of  the  goods,  in  the  presence  of 
the  others,  and  then  another  of  the  party  entice  the  owner 
away,  that  he  who  has  the  goods  may  carry  them  off,  all  are 
guilty  as  principals.^ 

A  mere  participation  in  the  act  itself,  without  a  felonious 
participation  in  the  design,  will  not  be  sufficient  to  make 
one  a  prlncipl  in  the  second  degree.  Thus  if  a  master  assault 
another  with  malice  prepense,  and  the  servant,  ignorant  of 
his  master's  felonious  design,  take  part  with  him,  and  kill 
the  other,  it  is  merely  manslaughter  in  the  servant,  but 
murder  in  the  master.''' 

At  common  law,  if  one  encourages  another  to  commit 
suicide,  and  is  present  aiding  and  abetting  him  while  he  does 
so,  such  person  is  guilty  of  murder  as  principal.  So  if  two 
persons  encourage  each  other  to  self  murder,  and  one  kills 
himself  and  the  other  fails  in  the  attempt,  the  latter  is  a 
principal  in  the  murder  of  the  other.^  By  the  Revised 
Statutes,  however,  assisting  another  in  the  commission  of 
self-murder,  is  only  manslaughter  in  the  first  degree.* 

The  distinction  between  principals  in  the  first  and  second 
degree  is,  in  this  State,  practically  of  little  or  no  importance ; 
and  .much  of  the  learning  applicable  to  it  has  become  com- 
paratively useless,  except  so  far  as  it  may  aid  us  in  discrim- 
inating between  principals  and  accessaries.  For  though  it 
was  once  held  that  aiders  and  abettors  were  accessaries  at 
the  fact,  and  so  could  not  be  tried  until  the  principal  had 
been  convicted,  this  notion  has  long  been  exploded.  And 
in  England,  as  well  as  in  this  country,  it  is  settled  by  an 
unbroken  current  of  authority,  that  those  who  are  present 


lEuss.  &Ey.  C.  C.  805;  Arch.  Cr.  3  Russ.  &  Ry.   C.  C.  523;    Moody's 

PI.  5;  Russ.  on  Cr.  24.  C.  C.  356;  13  Mass.  R.  356. 

2  1  Hale'sP.  C.  446;  Kel.  109;  Archb.  *  2  R.  S.  661,  §  7. 
Cr.  PI.  6;  1  Ealst's  P.  C.  357. 
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aiding  and  abetting  in  a  felony  are  not  accessaries,  but  prin- 
cipals in  the  second  degree,  and  may  be  arraigned  and  tried 
before  the  principal  in  the  first  degree  has  been  dealt  with. 
Indeed,  they  may  be  convicted  though  the  principal  in  the 
first  degree  has  been  acquitted.^ 

Moreover,  in  respect  to  all  mere  misdemeanors,  principals 
in  the  second  degree  might  always  be  treated  in  the  pro- 
ceedings as  principals  in  the  first  degree.  The  same  rule 
also  applies,  in  this  State,  to  the  whole  range  of  felonies. 
For  by  the  Eevised  Statutes,  principals  in  the  second  degree 
in  the  commission  of  a  felony,  are  visited  with  the  same 
punishment  as  principals  in  the  first.  And  as  a  consequence 
of  this  provision,  it  follows  that  principals  in  the  second 
degree  may  be  prosecuted  as  principals  in  the  first.  This  is 
the  doctrine  of  the  common  law  in  regard  to  all  cases  where 
the  punishment  of  principals  of  the  first  and  second  degrees 
is  the  same ;  though  aiders  and  abettors,  or  principals  in  the 
second  degree,  may  be  proceeded  against  specially,  as  such, 
if  the  prosecutor  chooses.^ 

Indictment. — In  all  felonies  in  which  the  punishment  of 
principals  in  the  first  and  second  degrees  is  the  same,  the 
indictment  may  charge  all  who  are  present  and  abet  the  act, 
as  principals  in  the  first  degree ;  provided  the  oflbnse  admits 
of  participation.  But  where  the  punishment  is  different, 
then  principals  in  the  second  degree  must  be  indicted  spe- 
cially as  aiders  and  abettors.* 

Accessaries. 
1.  Accessaries  before  the  fact. — An  accessary  before  the 
fact  is,  according  to  Sir  Matthew  Hale,  one  who  being  absent 
at  the  time  of  the  commission  of  the  offense  doth  yet  pro- 
cure, counsel  or  command  another  to  commit  it.  Absence 
is  indispensably  necessary  to  constitute  one  an  accessary ; 
for  if  he  be  actually  or  constructively  present  when  the 

1  Arch.  Or.  PI.  65  1  Russ.  on  Or.  21  j  3  2  Hawk.  P.  C.  ch.  23,  §  76;  8  T.  R. 
2  Hawk.  P.  C.  312;  Fost.  347  ;  1  105  ;  Foster  345 ;  Matt.  Dig.  Cr. 
Bay's  Rep.  488 ;  1  Overton  280.  Law  6. 

2  2  R.  S.  698,  §  6  ;  Arch.  Or.  PI.  6  ; 

2  Hawk.  P.  C.  oh.  25,  §  64  ;  see  9 
Coke's  Rep.  67,  b. 
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felony  is  committed,  he  is,  as  we  have  seen,  an  aider  and 
abettor,  and  not  an  accessary  before  the  fact.^ 

In  all  felonies  there  may  be  accessaries,  except  in  crimes 
which  the  law  deems  sudden  and  unpremeditated,  as  man- 
slaughter, which  therefore  can  have  no  accessaries  before 
the  fact.  And  therefore,  if  A.  be  prosecuted  for  murder, 
and  B.  as  accessary  before  the  fact,  if  A.  is  found  guilty  of 
manslaughter  merely,  B.  must  be  acquitted.^  An  accessary 
cannot  be  guilty  of  a  higher  crime  than  his  principal.^ 

A  new  felony  created  by  statute  has  all  the  incidents  it 
would  have  at  common  law.  Therefore,  the  procurers  or 
abettors  are  principals  or  accessaries  upon  the  same  circum- 
stances which  would  make  them  so  at  common  law ;  though 
the  act  be  silent  as  to  abettors  or  accessaries.* 

It  is  settled  that  whoever  procures  a  felony  to  be  com- 
mitted, if  absent  at  the  time  of  its  commission,  is  an  acces- 
sary before  the  fact.  The  procurement  may  be  personal,  or 
through  the  intervention  of  a  third  person.  It  may  also 
be  direct,  as  by  hire,  counsel,  command,  or  conspiracy ;  or 
indirect,  by  evincing  an  express  liking,  approbation,  or 
assent  to  another's  felonious  design,  whereby  he  is  encour- 
aged to  commit  it.' 

But  the  bare  concealment  of  a  felony  to  be  committed, 
will  not  make  the  party  an  accessary  before  the  fact.  Nor 
will  a  tacit  acquiescence,  or  words  which  amount  to  a  bare 
permission,  he  sufficient."  The  procurement  must  be  con- 
tinuing ;  for  if  the  procurer  of  a  felony  repent  and  actually 
countermand  his  order  to  commit  it,  before  the  offense  is 
perpetrated,  he  will  not  be  deemed  an  accessary.'  If  the 
accessaiy  order  or  advise  one  crime  to  be  committed,  and 
the  principal  intentionally  commit  another,  the  accessary 
will  not  be  answerable ;  as  if  he  advise  the  principal  to  burn 
a  house,  and  instead  of  doing  so,  the  latter  commit  a  larceny  ; 


1  1  Hale's  p.  C.  615  ;  1  Leach,  515  ;  5  4  Black.  Com.  37  ;  Arch.  Cr.  PI. 
1  East's  P.  C.  352  ;  4  Black.  Com.  7  ;  Poster  125  ;  19  St.  Tr.  804  ;  2 
86-7  i  Arch.  C.  PI.  7.  Hawk.  P.   C.  ch.  29,   §  16  ;    Arch. 

2  1  Hale  615,  847,  450,  616  i  Arch.  Cr.  PI.  7. 

Qj.  PI  8_  6  2  Hawk.  P.  C.  ch.  26,  §  23;   1  Hale'a 

3  3  Inst  139.  ?•  C  616  ;  1  Euss.  on  Cr.  29. 

4  1  Leach,  76.  ^  Arch.  Cr.  PI.  7  ;  1  Hale,  618. 
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or  if  he  advise  the  principal  to  commit  a  crime  against  A., 
and  he  intentionally  commits  the  same  crime  against  B.; 
but  if  the  principal  commit  the  same  offense  against  B.  by 
mistake,  instead  of  A.,  it  seems  it  would  be  otherwise.^ 

At  all  events,  it  is  clear  that  the  accessary  is  liable  for 
all  that  ensues  upon  the  execution  of  his  unlawful  command 
or  advice  ;  as  if  A.  command  B.  to  beat  C,  and  he  beat  him 
so  that  he  dies,  A.  is  accessary  to  the  murder.  Or  if  A. 
command  B.  to  burn  the  house  of  C,  and  in  doing  so  the 
house  of  D.  is  also  burnt,  A.  is  accessary  to  the  burning  of 
D.'s  house.  So,  if  the  offense  commanded  be  committed, 
though  by  different  means  from  those  prescribed  by  the 
command  ;  for  instance,  if  A.  hire  B.  to  poison  C,  and  in- 
stead of  poisoning  he  shoots  him,  A.  is  nevertheless  liable  as 
accessary.^ 

It  is  proper  to  observe,  that  it  is  only  in  felonies  that 
there  can  be  accessaries,  either  before  or  after  the  fact.  All 
those,  therefore,  who  would  be  accessaries  before  the  fact, 
■are,  in  respect  to  offenses  below  that  degree,  principals,  and 
must  be  proceeded  against  as  such.  Therefore  one  who  de- 
mises a  house,  with  the  intent  that  it  shall  be  kept,  and 
which  is  accordingly  kept,  for  the  purposes  of  public  pros- 
titution, and  who  derives  a  profit  from  that  mode  of  using 
the  property,  is  punishable  by  indictment  for  misdemeanor.^ 
So  all  are  principals,  it  seems,  in  treason  agaiust  the  people 
of  this  state.* 

With  regard  to  the  degree  of  indictment  put  in  requisition 
by  the  accessary,  in  procuring  the  offense  to  be  committed, 
no  rule  is  laid  down  in  the  cases.  That  it  was  suflicient  to 
effect  the  evil  purpose,  is  proved  by  the  result.  On  princi- 
ple, it  seems  that  any  degree  of  direct  incitement,  with  the 
actual  intent  to  procure  the  consummation  of  the  illegal  ob- 

1  Arch.  Or.  PI.  7 ;  1  Hale,  617  ;  1  S.  vs.  Mills,  7  Peters,  138;  State 
Chit.  Or.  L.  263  ;  Foster,  370.  vs.  "Westfield,   1   Bailey,    132;    Cu- 

2  4  Black.   Cora.  37;  1  Hale,  617;        ria  vs.   State,  4  Terg,  143;    State 

Arch,  Cr.  PI.  7;  Plowd.  475;  Fos-  vs.  Borden,    1  Dev.  518;   7  Dana, 

ter,  369.  229;  8  Id.  28;  4  Deflio,  129. 

3  4  Bkck.  Com.  36;  1  Hale,  616;  *  2  R.  S.  656,  §2;  Id.  735,  §§  15,16; 
Foster,  74;  The  People  vs.  Ad-  1  Bai.'s  Rep.  15;  Arch.  Cr.  PI.  8; 
ams,  3  Denio,  190;  4   Id.  129;  V.  Foster,  341;  1  Chit,  Cr.  Law,  261. 
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ject,  is  sufficient  to  constitute  the  guilt  of  the  accessary. 
Hence  it  is  unnecessary  to  show  that  the  crime  was  effected 
in  consequence  of  such  incitement ;  and  it  would  be  no  de- 
fense to  show  that  the  offense  would  have  been  committed 
without  any  incitement.^ 

We  have  noticed  before  that  words  amounting  to  a  bare 
permission  will  not  render  a  man  an  accessary  ;  as  if  A.  says 
he  will  kill  J.  S.,  and  B.  says,  "  You  may  do  your  pleasure, 
for  all  me."  ^  There  may  be  an  accessary  to  an  accessary 
before  the  fact ;  as  if  A.  procure  B.  to  murder  C,  and  D. 
conceals  A.  from  justice,  D.  becomes  an  accessary.^  The 
punishment  of  an  accessary  before  the  fact,  is  the  same  as 
that  of  the  principal.* 

An  accessary  cannot  be  tried  before  the  trial  and  convic- 
tion of  the  principal  offender.^ 

Evidence. — Where  the  principal  and  accessary  are  indict- 
ed together,  it  will  be  necessary,  after  proving  the  guilt  of 
the  principal,  to  prove  that  the  accessary  prociired,  hired, 
advised  or  commended  the  principal  to  commit  the  offense.  ■ 
If  the  person  charged  as  accessary  be  proved  to  have  been 
present,  either  actually  or  constructively,  he  must  be  acquit- 
ted ;  for  the  minor  offense  of  accessary  is  merged  in  the 
greater  one  of  principal.  In  his  defense  he  may  controvert 
the  guilt  of  his  principal.  So  he  may  prove  that  he  coun- 
termanded the  order,  &c.  ;  or  that  the  crime  which  he  ad- 
vised was  not  that  which  the  principal  committed." 

An  accomplice  is  a  competent  witness,  although  his  ex- 
pectation of  pardon  depends  upon  the  defendant's  convic- 
tion. So  an  accessary  is  a  competent  witness  against  his 
principal,  and  the  principal  against  the  accessary ;  as,  for 
instance,  upon  an  indictment  for  receiving  stolen  goods,  the 
person  who  stole  the  goods  is  a  competent  witness.  But 
the  fact  of  the  witness  being  an  accomplice,  accessary  or 
principal,  detracts  very  materially  from  his  credit ;  and  it 
is  always  considered  necessary  to  give  other  evidence  con- 


1  Rosooe's  Cr.  Ev.  168;  2  Stark'a    *  2  R.  S.  698,  §  6. 

gy-  g  5  Baron  vs,  The  People,  1  Parker,  426. 

2  Roscoe's  Cr.  Ev.  167,  8.  «  Matt.  Dig.  Cr.  L.  9;   1   Leach,  515; 

3  Peer  "Wms.  475.  Tost.  365;  1  Hale,  617. 
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firmatory  of  at  least  some  of  the  leading  circumstances  of 
his  story,  to  show  that  he  has  told  the  truth  as  to  the  rest. 
And  if,  upon  an  indictment  against  several,  the  accomplice 
be  comfirmed  in  the  testimony  he  gives  against  some  of  the 
prisoners,  but  not  as  to  the  others,  still  this  is  holden  a  suffi- 
cient confirmation  to  warrant  the  conviction  of  all.  But 
where,  upon  an  indictment  against  the  principal  and  ac- 
cessaries, the  case  was  proved  by  an  accomplice,  who  was 
confirmed  as  to  the  accessaries,  but  not  as  to  the  principal, 
the  jury  were  directed  to  acquit  the  prisoner. ^ 

The  corroboration  of  an  accomplice  ought  to  be  as  to  some 
fact  or  facts,  the  truth  or  falsehood  of  which  goes  to  prove 
or  disprove  the  offense  charged  against  the  prisoner.  If  ho 
be  confirmed  in  the  particulars  of  his  story,  he  does  not  re- 
quire confirmation  as  to  the  person  charged.  But  it  is  no 
confirmation  of  an  accomplice  in  material  facts,  as  against 
the  others,  that  the  robbery  be  proved  to  have  been  effected 
in  the  manner  stated  by  him.* 

Where  the  direct  charge  rests  for  its  proof  upon  the  tes- 
timony of  accomplices,  such  proof  is  sufficient  to  convict,  if 
it  be  corroborated  by  the  evidence  of  credible  witnesses  ; 
although  such  evidence  has  only  an  indirect  tendency  to  es- 
tablish the  commission  of  the  particular  offense  charged  ;  as 
where  the  testimony  of  the  accomplice  fixes  upon  the  priso- 
ner the  charge  of  having  in  his  possession  counterfeit  bills, 
with  the  intent  to  pass,  and  the  proof  by  the  unimpeached 
witness  shows  that  the  prisoner  was  possessed  of  a  press  and 
plates  used  in  making  counterfeit  impressions  of  bills.  The 
confirmation  of  the  accomplices  must,  however,  be  of  some 
fact  or  facts,  which  go  to  fix  the  guilt  of  the  accused.^ 

The  rule  of  not  convicting  on  testimony  of  an  accomplice 
alone,  equally  applies  where  there  is  more  than  one  accom- 
plice. The  evidence  of  the  wife  of  an  accomplice  is  no  con- 
firmation of  the  testimony  of  her  husband.  For  this  pur- 
pose they  must  be  taken  as  one  person.*    The  rule  requiring 

1  1  Hale,  303;  Gilb.  Ev.   186;  Matt,  -i  6  Car.  &  Payne,  389;   Russ.   &  Ey. 
Dig.  9;  2  East,  782;  1  Leach,  467;        C.  C.  252;  6  Car.  &  Payne,  595. 

Gilb.   Ev.  136;    Matt.  Dig.   10;   3  3  21  Wend.  309. 

Stark.  34,  n.;  Moo.  &  Malk.  N.  P.  *■  b  Car.  &  Payne.  326;  7  Id.  168. 
Rep.  326. 
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the  testimony  of  the  accomplice  to  be  corroborated  by  other 
evidence  is  not  inflexible,  however ;  for  the  jury  may,  if 
they  please,  act  upon  the  evidence  of  an  accomplice,  without 
any  confirmation  of  his  statement.^ 

On  an  indictment  against  an  accessary,  in  a  case  where 
the  principal  has  been  already  convicted,  the  record  of  the 
latter's  conviction,  or  at  least  an  examined  copy  must  be  pro- 
duced. But  its  production  will  not  prevent  the  accessary 
from  proving  the  principal  innocent.^ 

2d.  Accessaries  after  the  fact. — An  accessary  after  the 
fact,  at  common  law,  is  one  who,  knowing  a  felony  to  have 
been  committed  by  another,  receives,  relieves,  comforts  or 
assists  the  felon.  Generally,  any  assistance  whatsoever, 
given  to  one  known  to  be  a  felon,  in  order  to  hinder  his 
being  apprehended,  tried  or  punished,  is  sufficient  to  bring 
a  man  within  this  description.  The  Kevised  Statutes  con- 
tain the  following  provision  on  this  subject :  "  Every  person 
who  shall  be  convicted  of  having  concealed  any  offender, 
after  the  commission  of  any  felony,  or  of  having  given  such 
offender  any  other  aid,  knowing  that  he  has  committed  a 
felony,  with  intent  and  in  order  that  he  may  avoid,  or  escape 
from  arrest  or  trial,  conviction  or  punishment,  and  no  others 
shall  be  deemed  an  accessary  after  the  fact,  and  upon  con- 
viction shall  be  punished  by  imprisonment  in  a  State  Prison 
not  exceeding  five  years,  or  in  a  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  $500,  or  both  such  fine 
and  imprisonment."* 

The  above  provision  of  course  supersedes  the  common 
law  in  all  cases  where  the  latter  conflicts  with,  or  varies 
from  the  former.  Such  instances,  however,  will,  it  is  appre- 
hended, be  found  somewhat  rare. 

The  following  doctrine  seems  to  be  sanctioned  as  well  by 
the  statute  as  at  common  law.  Any  assistance  given  to  one 
known  to  be  a  felon,  with  intent  and  in  order  to  prevent  his 
being  apprehended,  tried,  or  punished,  is  sufficient  to  render 


1  Per  Denman,  C.  J.  7  Car.  &  Payne,  3  4  Black.  Com.  37;   Arch.  Cr.  PI.  9; 

jg2  1   Buss,  on   Cr.  34;   2  Hawk.  P.  C. 

2  Matt.  Dig.  Or.  L.  10;  Frost,  365,  317;  2  R.  S.  699,  §  7. 

368;  1  Leach,  228. 
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a  man  an  accessary  after  the  fact.  As,  for  instance,  con- 
cealing the  felon  in  a  house  ;  shutting  the  door  against 
his  pursuers,  so  as  to  give  the  felon  an  opportunity  of  es- 
caping ;  supplying  the  felon  with  money  or  a  horse,  in 
order  to  enable  him  to  escape  ;  bribing  the  jailer  of  the 
prison  where  the  felon  is  confined  to  let  him  escape  ;*  con- 
veying instruments  to  him  to  enable  him  to  break  prison, 
and  the  like.^  But  a  mere  omission,  as  not  arresting  the 
felon,  will  not  make  the  party  an  accessary  after  the  fact. 
So,  if  a  person  supply  a  felon  in  prison  with  victuals  or 
other  <iecessaries  for  his  sustenance  ;  or  relieve  and  main- 
tain him  if  he  be  bailed  out  of  prison  ;  or  if  a  physician  or 
surgeon  visit  professionally  a  felon  sick  or  wounded,  though 
he  know  him  to  be  a  felon  ;  or  if  a  person  assent  to  a  forged 
note  after  it  has  been  uttered  ;  or  speak  or  write  in  order 
to  obtain  a  felon's  pardon  or  legal  deliverance  ;  none  of 
these  acts  are  sufficient  to  make  the  party  an  accessary  after 
the  fact.'^ 

And,  notwithstanding  that  the  statute  before  quoted  con- 
tains no  express  exception  arising  from  the  relation  of  hus- 
band and  wife  ;  yet  it  is  doubtless  as  true  under  that  provi- 
sion as  it  is  at  common  law,  that  the  wife  of  a  felon  is  not  to 
be  deemed  an  accessary  for  acts  committed  by  her  in  respect 
to  her  husband,  where  his  coercion  is  presumed.  The  husband, 
however,  may  be  an  accessary  for  criminally  aiding  his  wife 
who  has  committed  a  felony.  If  the  wife  alone,  the  hus- 
band being  ignorant  of  it,  renders  criminal  assistance  to  a 
felon,  the  wife  is  accessary,  and  not  the  husband  ;  for  then 
his  coercion  is  not  to  be  presumed.  Where,  however,  the 
husband  and  wife  co-operate  jointly  in  giving  aid,  &c.,  to  a 
felon  knowingly,  it  shall  be  adjudged  the  act  of  the  husband 
solely,  and  the  wife  shall  be  acquitted.  And  no  other  rela- 
tion save  that  of  husband  and  wife  will  excuse  criminal  aid 
and  assistance  furnished  to  felons.  A  father  cannot  assist 
his  child  in  escaping ;  a  child  his  parent ;  a  brother  his 
brother ;    a  master  his  servant,  or  a  servant  his   master. 

1  Arch.  Or.  PI.  9;  1  Hale's  P.  C.619,    2  See  1  Hale's  P.  0.   619;   Arch.  Cr. 
621;  Roscoe's  Cr.  Ev.   171;  Russ.        PI.  9;  I  Hale,  620,  332,  684. 
on  Cr.  34;  4  Black.  Com.  87,  38. 
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Even  one  may  make  himself  an  accessary  after  the  fact  to  a 
crime  committed  on  himself;  as  by  aiding  the  felon  to 
escape,  &c.^ 

To  constitute  one  an  accessary  after  the  fact,  he  must  have 
notice  direct  or  implied,  at  the  time  he  renders  the  assistance 
to  the  felon,  that  he  had  committed  a  felony.  The  words 
of  our  statute,  as  has  been  seen,  are  "  knowing  that  he  has 
committed  a  felony  ;  and  this  accords  with  the  common  law. 
And  the  felony  must  be  complete  at  the  time  of  the  assistance 
given ;  else  it  makes  not  the  assistant  a  felon.  As  where 
one  wounded  another  mortally,  and  after  the  wound  given, 
but  before  death  ensued,  a  person  assisted  or  removed  the 
delinquent,  this  would  not,  at  common  law,  render  him  ac- 
cessary to  the  homicide  ;  for  till  death  ensued  there  was  no 
felony  committed.  This  rule  seems  to  be  perfectly  consist- 
ent with  our  statute.^ 

We  have  before  observed,  that  in  all  cases  below  the  de- 
gree of  felony  there  can  be  no  accessaries.  This,  moreover, 
so  far  as  regards  accessaries  after  the  fact,  is  in  express  ac- 
cordance with  the  before  mentioned  statutory  provision  on 
the  subject.  In  high  treason,  likewise,  there  are  no  accessa- 
ries either  before  or  after  the  fact ;  for  the  consenters,  aiders, 
abetters,  and  knowing  receivers  and  comforters  of  traitors, 
are  all  principals.  But  where  the  treason  consists  in  har- 
boring and  receiving  a  traitor,  the  indictment  or  complaint 
must  be  special,  for  the  receiving,  &c.,  of  the  traitor,  and 
not  for  the  principal  ti'eason.* 

Although  it  be  a  settled  principle  of  the  common  law,  that 
an  accessary  cannot  be  tried  before  the  conviction  of  his 
principal  without  his  consent,  yet  he  may,  nevertheless,  be 
arrested  and  secured  to  answer  to  an  indictment,  even  before 
proceedings  have  been  instituted  against  the  principal.  If 
the  principal  die  before  conviction,  it  seems  the  accessary 
never  can  be  convicted.     And  the  acquittal  of  the  principal. 


1  Hale's  P.O.  48,621;  Arch.  9;  1  2  Arch.  Cr.  PI.  10;  .Boss  Cr.  Ev.  170; 

Kuss.  on  Cr.  36;  1  Hale,  621;  1  4  Black.  Com.  88;    Arch.  Cr.  PI. 

Russ.  on  Cr.  36,  note  h. ;  1  Hale's  10. 

P.  C.  621  ;  Arch.  Cr.  PI.  9;  Id.  3  Hale,  613  ;    1  Hale's    P.   C.    613 ; 

Post.  123 ;  Cromp.  41,  b.  pi.  4  and  5.  Arch.  Cr.  PI.  10;  Post.  345. 
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it  seems,  would  be  admissible  evidence  in  defence  of  the  ac- 
cessary, though  it  would  not  be  conclusive,  in  bar  of  a  con- 
viction.^ 

The  statute  provides,  however,  that  in  an  indictment 
against  a  person  for  receiving  or  buying  stolen  goods,  it  shall 
not  be  necessary  to  aver,  nor  on  the  trial  to  prove  that  the 
principal  who  stole  the  goods  has  been  convicted.^ 

If,  on  the  accessary  being  brought  before  the  magistrate, 
it  appear  beyond  all  doubt  that  the  principal  is  dead,  with- 
out having  been  convicted,  or  that  he  has  been  acquitted, 
the  accessary  shoiild  perhaps  be  discharged.  But  if  there 
is  any  doubt  about  the  fact,  and  there  is  probable  ground  for 
believing  that  the  accessary  is  guilty,  the  magistrate  should 
not  discharge,  but  should  secure  him  ;  so  that  the  whole 
subject  may  undergo  a  deliberate  and  full  investigation  be- 
fore the  proper  tribunal. 

An  accessary  before  or  after  the  fact  may  be  indicted, 
tried,  convicted  and  punished,  notwithstanding  the  principal 
felon  may, have  been  pardoned,  or  otherwise  discharged, 
after  his  conviction.  Accessaries  after  the  fact  may  be  tried 
with  their  principals,  or  separately,  after  the  principal  has 
been  convicted.^ 

Accessaries  after  the  fact  to  kidnapping  are  punishable 
by  imprisonment  in  a  State  Prison  not  exceeding  six  years; 
or  in  a  county  jail  not  exceeding  one  year  ;  or  by  fine  not 
exceeding  |500,  or  both  such  fine  and  imprisonment.* 

Evidence. — If  the  principal  has  been  convicted,  the  record 
of  his  conviction,  or  an  examined  copy,  will  be  conclusive 
evidence  of  such  conviction  having  taken  place,  and  prima 
facie  evidence  also  of  the  guilt  of  the  principal  as  to  the 
ofiense  of  which  he  was  convicted.  And  the  burden  of  the 
proof  rests  on  the  accessary,  not  merely  that  it  is  question- 
able whether  the  principal  ought  to  have  been  convicted, 
but  that  he  clearly  ought  not  to  have  been  convicted.     But 


1  1  Hate,  623;  2  Hawk.  P.  C.  ch.  29,    2  2  R.  g.  680,  §  72. 
§  45;  3  Mass.  R.  126 ;  16  Id.  423  ;    3  2  R.  S.  727,  §  49;  1  Hale, 
1  Murp.  270  ;  2  Bail.  66  j  1  Chit.    4  2  R.  S.,  665,  §  31. 
Cr.  L.  266;  16  Mass.  Rep.  423;  13 
Wend.  692. 


Arson.  945 

it  is  not  conclusive ;  and  the  accessary  may  avail  himself  of 
every  matter  both  of  law  and  fact,  to  controvert  the  guilt 
of  the  principal.  The  magistrate,  however,  we  think,  so 
far  as  the  preliminary  duty  to  be  performed  by  him  is  con- 
cerned, should  not  enter  upon  this  question  of  the  princi- 
pal's guilt  or  innocence,  when  a  record  of  conviction  is  pro- 
duced. But  we  would  advise  him  in  all  cases  to  treat  the 
record  practically  as  conclusive,  and  leave  the  accessary  to 
disprove  the  principal's  guilt,  at  the  trial,  if  he  is  able  to 
do  so.^ 

Where  the  principal  and  accessary  are  indicted  together, 
it  is  necessary  to  prove  the  principal  guilty  of  the  offense 
charged,  as  in  ordinary  cases.  It  must  also  be  proved  that 
the  accessary  concealed,  relieved  or  assisted  the  principal, 
after  the  felony  was  committed ;  and  that  he  knew  at  the 
time  he  did  so,  that  the  felony  had  been  committed  by  the 
principal.* 

The  statutory  provisions  respecting  the  evidence  of  a 
former  conviction  so  far  as  they  relate  to  principals  and 
accessaries,  are  as  follows : 

A  copy  of  the  minutes  of  any  conviction,  with  the  sen- 
tence of  the  court  thereon,  entered  by  the  clerk  of  any  court, 
duly  certified  by  the  clerk  in  whose  custody  such  minutes 
shall  be,  under  his  official  seal,  together  with  a  copy  of  the 
indictment  on  which  such  conviction  shall  have  been  had, 
certified  in  the  same  manner,  shall  be  evidence  in  all  courts 
and  places  of  such  conviction,  in  all  cases  in  which  it  shall 
appear  by  the  certificate  of  the  clerk,  or  otherwise,  that  no 
record  of  the  judgment  on  such  conviction,  has  been  signed 
and  filed.* 

Arson. 

Arson,  at  common  law,  is  defined  to  be  the  wilful  and 
malicious  burning  of  the  dwelling  house,  or  outhouse,  of 
another  man.* 


1  Roscoe's  Cr.  Ev.,  172  ;  10  Pick.  E.,    2  3  Peer  Wma.,  439  ;  Matt.  Dig.  12. 
477  ;  2  Bailey,  35,  66  ;  10  Pick.,    3  2  B.  S.  739,  §  10. 
477  ;  Foster,  365,  368 ;  1  Leach,    *  4  Blackst.  Com.  220. 
228,  323,  and  note,  509  ;  Roscoe's 
Cr.  Ev.  172,  173,  but  see  2  Whee. 
Cr.  Ca.  325. 
Gge 
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By  the  Revised  Statutes,  the  crime  of  arson  is  divided 
into  four  degrees,  and  which  are  stated  as  follows : 

Arson  in  the  first  degree,  the  punishment  of  which  is 
death,  consists  in  wilfully  setting  fire  to,  or  burning  in  the 
night  time,  a  dwelling  house,  in  which  there  shall  be  at  the 
time,  some  human  being,  and  every  house,  prison,  jail,  or 
other  edifice,  which  shall  have  been  usually  occupied  by 
persons  lodging  therein  at  night,  shall  be  deemed  a  dwel- 
ling house  of  any  person  so  lodging  therein.^ 

But  no  warehouse,  barn,  shed  or  other  outhouse,  shall 
be  deemed  a  dwelling  house,  or  part  of  a  dwelling  house, 
within  the  meaning  of  the  last  section,  unless  the  same  be 
joined  to,  immediately  connected  with,  and  a  part  of  a  dwel- 
ling house.* 

Every  person  who  shall  wilfully  set  fire  to,  or  burn  any 
inhabited  dwelling  house,  in  the  day  time,  which  if  com- 
mitted in  the  night  time  would  be  arson  in  the  first  degree, 
shall,  upon  conviction,  be  adjudged  guilty  of  arson  in  the 
second  degree.* 

Every  person  who  shall  wilfully  set  fire  to,  or  burn  in 
the  night  time,  any  shop,  warehouse,  or  other  building,  not 
being  the  subject  of  arson  in  the  first  degree,  but  adjoining 
to,  or  within  the  antilage  of  any  inhabited  dwelling  house, 
so  that  such  house  shall  be  endangered  by  such  firing,  shall, 
upon  conviction,  be  adjudged  guilty  of  arson  in  the  second 
degree,* 

Every  person  who  shall  wilfully  set  fire  to,  or  burn,  in 
the  day  time,  any  shop,  warehouse,  or  other  building,  which 
if  committed  in  the  night  time  would  be  arson  in  the  sec- 
ond degree,  shall,  upon  conviction,  be  adjudged  guilty  of 
arson  in  the  third  degree.^ 

Every  person  who  shall  wilfully  set  fire  to,  or  bum,  in 
the  night  time,  the  house  of  another,  not  the  subject  of 
arson  in  the  first  or  second  degree,  any  house  of  public 
worship,  or  any  school  house,  any  public  building  belong- 

1  2  R.  S.  4th  ed.,  844,  §  9  ;  2  John.    *  2  R.  S.,  4th  ed.,  853,  §  2;  15  Wend. 
R.  105  ;  16  Id.  203  ;  18  Id.  115.  161 ;  5  Hill  402. 

2  2  R.  S.,  4th  ed.,  844,  §  10.  6  2  R.  S.,  4th  ed.,  858,  §  3. 

3  2  R.  S.,  4th  ed.,  852,  §  1 ;  2  John. 
R.  105 ;   16  Id.  203  ;  18  Id.  115. 
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ing  to  the  people  of  this  State  or  to  aDy  county,  city,  town, 
or  village,  or  any  building  in  which  shall  be  deposited  the 
papers  of  any  public  officer ;  or  any  barn  or  grist  mill,  or 
any  building  erected  for  the  manufacture  of  cotton  or 
woolen  goods  or  both,  or  paper,  iron,  or  any  other  fabric, 
or  any  fulling  mill,  or  any  ship  or  vessel,  shall,  upon  con- 
viction, be  adjudged  guilty  of  arson  in  the  third  degree.i 

Every  person  who  shall  wilfully  burn  any  building,  ship 
or  vessel,  or  any  goods,  wares,  merchandise,  or  other  chat- 
tel, which  shall  be  at  the  time  insured  against  loss  or  dam- 
age by  fire,  with  intent  to  prejudice  such  insurer,  whether 
the  same  be  the  property  of  such  person,  or  of  any  other, 
shall,  upon  conviction,  be  adjudged  guilty  of  arson  in  the 
third  degree.^ 

Every  person  who  shall  in  the  day  time,  wilfully  set  fire 
to,  or  burn,  any  dwelling  house  or  building,  ship  or  vessel, 
which  if  committed  in  the  night  time  would  be  arson  in  the 
third  degree,  shall,  on  conviction,  be  adjudged  guilty  of  ar- 
son, in  the  fourth  degree.^ 

Every  person  who  shall  in  the  day  or  night  time,  wilfully 
set  fire  to,  or  bum,  any  saw  mill,  carding  machine,  or  build- 
ing containing  the  same,  any  stack  of  grain  of  any  kind,  or 
any  stack  of  hay,  not  being  the  property  of  such  person,  any 
toll  bridge,  or  any  other  public  bridge,  shall,  upon  convic- 
tion, be  adjudged  guilty  of  arson  in  the  fourth  degree.* 

Every  person  who  shall  wilfully  set  fire  to,  or  burn,  in 
the  day  or  in  the  night,  any  crop  of  grain,  growing  or  stand- 
ing in  the  field,  or  any  nursery  or  orchard  of  fruit  trees,  be- 
longing to  another,  or  any  fence  around  any  cultivated  field 
belonging  to  another,  or  the  woods  in  any  town,  not  belong- 
ing to  himself,  or  any  grass  or  herbage  growing  on  any 
marshes  or  other  lands  not  belonging  to  himself,  shall,  on 
conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree.^ 
Every  person  who  shall  be  convicted  of  any  degree  of  ar- 
son herein  specified,  shall  be  punished  by  imprisonment  in  a 
State  Prison,  as  follows  : 

1  2  R.  S..  4th  ed.,  853,  §  4.  »  Id.  §  6. 

2  Id.  §  5.  4  Id.  §  7.  6  Id.  §  8. 
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1.  Of  arson  in  the  second  degree,  for  any  term  not  less 
than  ten  years. 

2.  Of  arson  in  the  third  degree,  for  any  term  not  more  than 
ten  and  not  less  than  seven  years. 

3.  Of  arson  in  the  fourth  degree,  for  any  term  not  more 
than  seven  and  not  less  than  two  years,  or  by  imprisonment 
in  a  county  jail  not  exceeding  one  year. 

Evidence. — Prove  the  kind  of  property  "set  fire  to,"  to 
be  the  same  as  stated  in  the  complaint  or  indictment,  and 
that  it  was  set  fire  to  by  the  defendant.  The  intent  must  also 
be  proved.  The  act  of  the  defendant  and  the  guilty  intent 
must  in  general  be  proved  by  circumstantial  evidence. 
Where  a  house  was  robbed  and  burnt,  evidence  that  the  sto- 
len goods  were  found  in  possession  of  the  defendant  was  ad- 
mitted against  him,  on  a  charge  for  arson,  and  it  seems  that 
all  the  ordinary  rules  of  evidence  apply  to  these  cases.^ 

Robbery. 

The  definition  of  this  offense,  at  common  law,  is  a  feloni- 
ous taking  of  money  or  goods,  of  any  value,  from  the  person 
of  another,  or  in  his  presence  and  against  his  will,  by  force 
and  violence,  or  putting  him  in  fear.'^ 

Robbery,  Ist  degree. — By  the  Revised  Statutes  of  this 
State,  robbery  is  divided  into  two  degrees,  as  follows : 

Evei-y  person  who  shall  be  convicted  of  feloniously  taking 
the  personal  property  of  another  from  his  person,  or,  in  his 
presence  and  against  his  will,  by  violence  to  his  person,  or 
by  putting  such  person  in  fear  of  some  immediate  injury  to 
his  person,  sh^ll  be  adjudged  guilty  of  robbery  in  the  first 
degree.^ 

Robbery,  2d  degree. — Every  person  who  shall  be  convic- 
ted of  feloniously  taking  the  personal  property  of  another, 
in  his  presence,  or  from  his  person,  which  shall  have  been 
delivered,  or  sufiered  to  be  taken,  through  fear  of  some  in- 
jury to  his  person  or  property,  or  to  the  person  of  any  rela- 
tive or  member  of  his  family,  threatened  to  be  inflicted  at 

1  Matt.  Dig.  56;  2  East,  1085;  Barb.    2  4  Black.  Com.  243;    2  Russ.  on  Cr. 
Cr.  Law  60.  61;  8  Wash.  C.  C.  Eep.  209. 

»2K.  S.,  4thed.,  862,  §55. 
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some  different  time,  which  fear  shall  have  been  produced  by 
the  threats  of  the  person  so  receiving  or  taking  such  prop- 
erty, shall  be  adjudged  guilty  of  robbery  in  the  second  de- 
gree. 

Punishment. — Every  person  convicted  of  robbery  in  the 
first  degree  shall  be  punished  by  imprisonment  in  a  State 
Prison  for  a  term  not  less  than  ten  years  ;  and  every  person 
convicted  of  robbery  in  the  second  degree  shall  be  punished 
by  a  like  imprisonment,  for  a  term  not  exceeding  ten  years. 

It  will  be  seen  that  the  statute  has  not  materially  altered 
the  law  respecting  this  offense,  as  it  previously  existed.  The 
principal  variation  is  in  the  section  defining  the  crime  in  the 
second  degree.  This  section  extends  the  offense  to  threats 
of  injury  to  the  person  robbed,  a  case  not  within  the  terms 
of  the  previous  law,  but  within  its  spirit  and  meaning.^ 

Threatening  Letters,  <6c. 

By  the  Revised  Statutes  it  is  provided,  that  eveiy  person 
who  shall  knowingly  send  or  deliver,  or  make  any  letter, 
or  writing,  threatening  therein  to  accuse  any  person  of  any 
crime,  or  to  do  any  injury  to  the  person,  or  property  of  any 
one,  with  a  view  or  intent  to  extort  or  gain  any  money  or 
property  belonging  to  another,  shall,  upon  conviction,  be 
adjudged  guilty  of  an  attempt  to  rob,  and  shall  be  punished 
by  imprisonment  in  a  State  Prison  not  exceeding  five  years.^ 

Opening  and  reading  sealed  letters. — Any  person  wilfully 
opening  or  reading,  or  causing  to  be  read,  any  sealed  letter 
not  addressed  to  himself,  without  being  authorized  so  to  do, 
either  by  the  writer  of  such  letter  or  by  the  person  to  whom 
it  is  addressed,  is  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
imprisonment  not  exceeding  one  month.^ 

Whoever  shall  maliciously  publish  the  whole  or  any 
part  of  such  letter,  without  the  authority  of  the  writer 
thereof,  or  of  the  person  to  whom  the  same  shall  be  address- 
ed,  knowing   the   same   to    have   been  so   opened,  shall, 

1  See  Reviser's  Notes,  3  K.  S.  820.     3  2  B.  S. ,  4th  ed  877  §  29. 

2  2  S.  S..  4th  ed.,  862;  §  58;  2  Bar. 
429. 
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upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  as  prescribed  in  the  last  section,  [a  fine  not  exceed- 
ing $100,  or  imprisonment  not  exceeding  one  months 

No  person  shall,  without  the  agent,  bring  into,  or  convey 
out,  of  a  State  Prison  any  letter  or  writing  to  or  from  any 
convict,  and  whoever  shall  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor.^** 

Burglari/. 

By  the  common  law  burglary  is  defined  to  be  the  break- 
ing and  entering  the  dwelling  house  of  another  in  the  night 
time,  with  the  intent  to  commit  a  crime.* 

By  our  Eevised  Statutes,  however,  burglary  is  divided 
into  three  degrees,  and  are  stated  and  punished  as  follows : 

Every  person  who  shall  be  convicted  of  breaking  into  and 
entering,  in  the  night  time,  the  dwelling  house  of  another, 
in  which  there  shall  be  at  the  time  some  human  being,  with 
intent  to  commit  some  crime  therein,  either 

1.  By  forcibly  bursting  or  breaking  the  wall,  or  an  outer 
door,  window,  or  shutter  of  a  window  of  such  house,  or  the 
lock  or  bolt  of  such  door,  or  the  fastening  of  such  window 
or  shutter ;  or 

2.  Breaking  in  any  other  manner,  being  armed  with  some 
dangerous  weapon,  or  with  the  assistance  and  aid  of  one  or 
more  confederates,  then  actually  present,  aiding  and  assist- 
ing ;  or 

3.  By  unlocking  an  outer  door  by  means  of  false  keys,  or 
by  picking  the  lock  thereof,  shall  be  deemed  guilty  of  bur- 
glaiy  in  the  first  degree.* 

Every  person  who  shall  be  convicted  of  breaking  into  any 
dwelling  house  in  the  day  time,  under  such  circumstances 
as  would  have  constituted  the  crime  of  burglary  in  the 
first  degree  if  committed  in  the  night  time,  shall  be  deemed 
guilty  of  burglary  in  the  second  degree.* 

1  2  R.  S.  4th  ed.  887,  §  30.  *  2  R.  S.,  4th  ed.  854,  §  10. 

2  2R.  S.,  2ded.,  647,  §81.  B  id.  §  11. 
8  4  Black.  Com.  224;  8  Inst.  63. 

•Note. — Courts  of  Special  Sessions  have  jurisdiction  for  violations  of  this 
last  section.     See  ante  page  616,  sub.  17. 
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Every  person  who  shall  be  convicted  of  breaking  into  any 
dwelling  house  in  the  night  time,  with  intent  to  commit  a 
crime,  but  under  such  circumstances  as  shall  not  constitute 
the  oifense  of  burglary  m  the  first  degree,  shall  be  deemed 
guilty  of  burglary  in  the  second  degree.^ 

Every  person  who  shall  enter  into  the  dwelling  house  of 
another  by  da^r  or  by  night,  in  such  manner  as  not  to  con- 
stitute any  burglary  hereinbefore  specified,  with  an  intent 
to  commit  a  crime,  or,  being  in  the  dwelling  house  of 
another,  shall  commit  a  crime,  and  shall,  in  the  night 
time,  break  any  outer  door,  window,  or  shutter  of  a  window, 
or  any  other  part  of  such  house,  to  get  out  of  the  same, 
shall  be  adjudged  guilty  of  burglary  in  the  second  degree.^ 

Every  person  who,  having  entered  the  dwelling  house  of 
another  in  the  night  time,  through  an  open  outer  door,  or 
window,  or  other  aperture,  not  made  by  such  person,  shall 
break  any  inner  door  of  the  same  house,  with  the  intent  of 
committing  any  crime,  shall  be  adjudged  guilty  of  burglary 
in  the  second  degree.* 

Every  person  who,  being  admitted  into  any  dwelling 
house  with  the  consent  of  the  occupant  thereof,  or  who,  be- 
ing lawfully  in  such  house,  shall,  in  the  night  time,  break 
any  inner  door  of  the  same  house,  with  the  intent  of  com- 
mitting any  crime,  shall  be  adjudged  guilty  of  burglary  in 
the  second  degree.* 

No  building  shall  be  deemed  a  dwelling  house,  or  any 
part  of  a  dwelling  house,  within  the  meaning  of  the  forego- 
ing provisions,  unless  the  same  be  joined  to,  immediately 
connected  with,  and  part  of  a  dwelling  house.^ 

Every  pel  son  who  shall  be  convicted  of  breaking  and 
entering  in  the  day  or  in  the  night  time, 
1     1.  Any  building  within  the  curtilage  of  a  dwelling  house, 
but  not  forming  a  part  thereof;  or 

2.  Any  shop,  store,  booth,  tent,  warehouse,  or  other  build- 
ing in  which  any  goods,  merchandise,  or  valuable  thing 
shall  be  kept  for  use,  sale  or  deposit,  with  intent  to  steal 


1  2  R.  S.  4th  ed.  854,  §  12.  3  2  E.  S.  4th  ed.  854,  §  14. 

2  Id.  §  13.  *  M.  §  15.  B  Id.  §  16. 
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therein,  or  to  commit  any  felony,  shall,  upon  conviction,  be 
adjudged  guilty  of  burglary  in  the  third  degree.^ 

Every  person  who  shall  be  convicted  of  breaking  and 
entering  into  the  dwelling  house  of  another,  in  the  day  time, 
under  such  circumstances  as  would  have  constituted  the 
offence  of  burglary  in  the  second  degree  if  committed  in  the 
night  time,  shall  be  deemed  guilty  of  burglary  in  the  third 
degree.* 

The  breaking  out  of  any  dwelling  house,  by  any  person 
being  therein,  shall  not  be  deemed  such  a  breaking  of  a 
dwelling  house  as  to  constitute  burglary  in  any  case  other 
than  such  as  are  herein  particularly  specified.* 

The  breaking  of  the  inner  door  of  any  house  by  any  per- 
son being  therein,  shall  not  be  deemed  such  a  breaking  of  a 
dwelling  house  as  to  constitute  burglary  in  any  case,  other 
than  such  as  are  herein  particularly  specified.* 

Burglary  in  the  first  degree  shall  be  punished  by  impris- 
onment in  a  State  Prison  for  a  term  not  less  than  ten  years ; 
burglary  in  the  second  degree  shall  be  punished  by  impiis- 
onment  in  a  State  Prison  for  a  term  not  more  than  ten  years 
nor  less  than  five  years  ;  and  burglary  in  the  third  degree 
shall  be  punished  by  like  imprisonment  for  a  term  not  ex- 
ceeding five  years.^ 

The  ordinary  rules  of  evidence  to  be  applied  on  trials  for 
offences  arising  under  the  different  degrees  of  burglary,  are 
so  well  defined  by  the  various  writers  upon  criminal  law, 
that  even  a  synopsis  is  deemed  unnecessary  to  be  given  in 
this  work. 

Forgery  and  Counterfeiting. 

Forgery  at  common  law  has  been  defined  to  be  the  fraudu- 
lent making  or  alteration  of  a  writing,  to  the  prejudice  of 
another  man's  right ;  or  the  false  making  or  alteration  of  a 
written  instrument  with  intent  to  deceive  and  defraud."  It 
is  an  offence  punishable  as  a  misdemeanor  at  common  law.^ 

In  this  State,  forgery  is  divided,  by  the  Kevised  Statutes, 

1  2  R.  S.  4th  ed.  864,  §  17.  6  2  R.  S.  4th  ed.  855,  §  21. 

2  Id.  §  18.  6  Davis,  Justice,  238. 
8  Id.  §  19.                 4  Id.  §  20.  T  2  East's  P.  C.  853. 
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into  four  degrees,  which  with  their  punishment  are  stated  as 
follows : 

Forgery  in  the,  First  Degree.— E^yerj  person  who  shall  be 
convicted  of  having  forged,  counterfeited,  or  falsely  altered, 

1.  Any  will  of  real  or  personal  property,  or  any  deed  or 
other  instrument  being  or  purporting  to  be  the  act  of  another, 
by  which  any  right  or  interest  in  real  property  shall  be  or 
purport  to  be  transferred,  conveyed,  or  in  any  way  changed 
or  affected  : 

2.  Any  certificate  or  indorsement  of  the  acknowledgment 
by  any  person  of  any  deed  or  other  instrument  which  by 
law  may  be  recorded,  made,  or  purporting  to  have  been 
made  by  any  officer  duly  authorized  to  make  such  certificate 
or  indorsement :  or 

3.  Any  certificate  of  the  proof  of  any  deed,  will,  or  other 
instrument,  which  by  law  may  be  recorded,  made,  or  pur- 
porting to  have  been  made,  by  any  court  or  officer  duly 
authorized  to  make  such  certificate  : 

With  intent  to  defraud,  shall  be  adjudged  guilty  of  forgery 
in  the  first  degree.^ 

§  23.  Every  person  who  shall  be  convicted  of  having 
forged,  counterfeited,  or  falsely  altered, 

1.  Any  certificate  or  other  public  security,  issued,  or  pur- 
porting to  have  been  issued  under  the  authority  of  this  State, 
by  virtue  of  any  law  thereof ;  or  any  bill  of  credit  hereto- 
fore issued  by  or  under  the  authority  of  the  Legislature  of 
this  State,  or  purporting  to  have  been  so  issued  ;  by  which 
certificate,  bill,  or  other  public  security,  the  payment  of  any 
money  absolutely,  or  upon  any  contingency,  shall  be  prom- 
ised, or  the  receipt  of  any  money,  goods  or  valuable  thing, 
shall  be  acknowledged  :  or, 

2.  Any  certificate  of  any  share,  right  or  interest  in  any 
public  stock,  created  by  virtue  of  any  law  of  this  State, 
issued,  or  purporting  to  have  been  issued  by  any  public 
officer ;  or  any  other  evidence  of  any  debt  or  liability  of  the 
people  of  this  State,  either  absolute  or  contingent,  issued, 
or  purporting  to  have  been  issued  by  any  public  officer;  or, 

3.  Any  indorsement  or  other  instrument,  transferring  or 

1 1  R.  L.  p.  405,  §§  2  and  3;  2  R.  S.  4th  ed.  856,  §  22. 
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purporting  to  transfer  the  right  or  interest  of  any  holder  of 
any  such  certificate,  public  security,  bill  of  credit,  certificate 
of  stock,  evidence  of  debt,  or  liability,  or  of  any  person 
entitled  to  such  right  or  interest : 

With  the  intent  to  defraud  the  people  of  this  State,  or 
any  public  oflicer  thereof,  or  any  other  person,  shall  be  ad- 
judged guilty  of  forgery  in  the  first  degree.^ 

§  24.  Forging  Seals. — Every  person  who  shall  forge  or 
counterfeit  the  great  or  privy  seal  of  this  State  ;  the  seal  of 
any  public  office  authorized  by  law  ;  the  seal  of  any  court  of 
record,  including  surrogates'  seals  ;  or  the  seal  of  any  body 
corporate,  duly  incorporated  by  or  under  the  laws  of  this 
State ;  or  who  shall  falsely  make,  or  forge  or  counterfeit 
any  impression  purporting  to  be  the  impression  of  any  such 
seal,  with  intent  to  defraud,  shall,  upon  conviction,  be  ad- 
judged guilty  of  forgery  in  the  second  degree. 

§25.  Altering,  <&c.,  Records,  <&c.'^ — Every  person  who, 
with  intent  to  defraud,  shall  falsely  alter,  destroy,  corrupt  or 
falsify, 

1.  Any  record  of  any  will,  conveyance  or  other  instrument, 
the  record  of  which  shall  by  law  be  evidence  ;  or, 

2.  Any  record  of  any  judgment  in  a  court  of  record,  or 
any  enrollment  of  any  decree  of  a  court  of  equity  :  or, 

3.  The  return  of  any  officer,  court  or  tribunal,  to  any  pro- 
cess of  any  court : 

Shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in 
the  second  degree. 

§  26.  False  Entries,  <&c.,  in  Records,  <&c. — Every  person 
who  shall  falsely  make,  forge  or  alter  any  entry  iu  any  book 
of  records  ;  or  any  instrument  purporting  to  be  any  record 
or  return,  specified  in  the  last  section,  with  intent  to  defraud, 
shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the 
second  degree. 

§  27.  False  Qertificates. — If  any  officer,  authorized  to  take 
the  proof  or  acknowledgment,  of  any  conveyance  of  real 
estate,  or  of  any  other  instrument  which  by  law  may  be  re- 
corded, shall  wilfully  and  falsely  certify  that  any  such  con- 
veyance or  instrument  was  acknowledged  by  any  party 

1  1  K.  L.  p.  405,  §§  2  and  3;  Id.  §  23.  2  9  Wend.  193. 
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thereto,  v^heu  in  truth  no  such  acknowledgment  was  made ; 
or  that  any  such  conveyance  or  instrument  was  proved,  when 
in  truth  no  such  proof  was  made  ;  he  shall,  upon  conviction, 
be  adjudged  guilty  of  forgery  in  the  second  degree. 

§  28.  Counterfeiting  Coin. — Every  person  who  shall  be 
convicted  of  having  counterfeited  any  of  the  gold  or  silver 
coins,  which  shall  be  at  the  time  current  by  custom  or  usage 
within  this  State,  shall  be  adjudged  guilty  of  forgery  in  the 
second  degree.^ 

§  29.  Counterfeiting  Foreign  Coin. — Every  person  who 
shall  be  convicted  of  having  counterfeited  any  gold  or  silver 
coin  of  any  foreign  government  or  country  with  the  intent 
of  exporting  the  same,  to  injure  or  defraud  any  foreign  gov- 
ernment, or  the  subjects  thereof,  shall  be  deemed  guilty  of 
forgery  in  the  third  degree. 

^  30.  Plates  Similar  to  Bank  Bills,  <&c. — Every  person 
who  shall  be  convicted  of, 

1.  Having  made,  or  engraved,  or  having  caused  or  pro- 
cured to  be  made  or  engraved,  any  plate  in  the  form  or  si- 
militude of  any  promissory  note,  bill  of  exchange,  draft,  check, 
certificate  of  deposit,  or  other  evidence  of  debt,  issued  by 
any  incorporated  bank  in  this  State,  or  by  any  bank  incor- 
porated under  the  laws  of  the  United  States,  or  of  any 
State  or  Territory  thereof,  or  under  the  laws  of  any  for- 
eign country  or  government,  without  the  authority  of  such 
bank:  or, 

2.  Having  or  keeping  in  his  custody  or  possession  any  such 
plate  without  the  authority  of  such  bank,  with  the  intent  of 
using,  or  having  the  same  used  for  the  purpose  of  taking 
therefrom  any  impression  to  be  passed,  sold  or  uttered :  or, 

3.  Having  or  keeping  in  his  custody  or  possession,  with- 
out the  authority  of  such  bank,  any  impression  taken  from 
any  such  plate,  with  intent  to  have  the  same  filled  up  and 
completed  for  the  pui-pose  of  being  passed,  sold  or  uttered :  or 

4.  Having  made  or  caused  to  be  made,  or  having  in  his 
custody  or  possession,  any  plate  upon  which  shall  be  engraved 
any  figures  or  words,  which  may  be  used  for  the  purpose  of 
falsely  altering  any  evidence  of  debt  issued  by  any  incor- 

1  1  R.  L.  p.  406,  §  5j  Id.  p.  408,  §  3. 
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rated  bank,  with  the  intent  of  having  the  same  used  for  such 
purpose : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree.^ 
§  31.  Similitude  Defined. — Every  plate  specified  in  the 
last  section  shall  be  deemed  to  be  in  the  form  and  simili- 
tude of  the  genuine  instrument  imitated,  in  either  of  the 
following  cases : 

1.  When  the  engraving  on  such  plate  resembles  and  con- 
forms to  such  parts  of  the  genuine  instrument  as  are 
engraved:  or, 

2.  "When  such  plate  shall  be  partly  finshed,  and  the  part 
so  finished  resembles  and  conforms  to  similar  parts  of  the 
genuine  instrument.^ 

^  32.  Selling,  (&c.  Counterfeit  Wbtes. — Every  person  who 
shall  be  convicted, 

1.  Of  having  sold,  exchanged  or  delivered  for  any  con- 
sideration, any  forged  or  counterfeited  promissory  note, 
check,  bill,  draft  or  other  evidence  of  debt  or  engagement 
for  the  payment  of  money  absolutely,  or  upon  any  contin- 
gency, knowing  the  same  to  be  forged  or  counterfeited,  with 
the   intention  to  have  the  same  uttered  or  passed  :  or, 

2  Of  having  offered  any  such  note  or  other  instrument 
for  sale,  exchange  or  delivery  for  any  consideration,  with  the 
like  knowledge  and  with  the  intention  :  or, 

3.  Of  having  received  any  such  note  or  other  instrument 
upon  a  sale  exchange,  or  delivery,  for  any  consideration, 
with  the  like  knowledge,  and  with  the  like  intention  : 

Shall  be  adjudged  guilty  of  forgeiy  in  the  second  degree.'' 
§  33.  Forging  Certain  Instruments.^ — Every  person  who, 
with  intent  to  injure  or  defraud,  shall  falsely  make,  alter, 
forge,  counterfeit, 

1.  Any  instrument  or  writing,  being,  or  purporting  to  be, 
any  process  issued  by  any  competent  court,  magistrate  or 
officer ;  or  being,  or  purporting  to  be,  any  pleading  or 
proceeding  filed  or  entered  in  any  court  of  law  or  equity  ; 
or  being  or  purporting  to  be,  any  certificate,  order  or  allow- 
ance by  any  competent  court  or  officer,  or  being,  or  purport- 

1  1  R.  L.  p.  406,  §§  8,  10  and  11.  8  1  B.  L.  p.  406,  §  7. 

2  Id.  §  lOi  2  K.  S-,  4th  ed.,  858.  i  21  Wend.  411. 
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ing  to   be,   any    license  of  authority   authorized  by  anv 
statute : 

2.  Any  instrument  or  writing,  being,  or  purporting  to  be, 
the  act  of  another,  by  which  any  pecuniary  demand  or  obli- 
gation shall  be,  or  shall  purport  to  be,  created,  increased, 
discharged  or  diminished,  or  by  which  any  rights  or  prop- 
erty whatever,  shall  be,  or  purport  to  be,  transferred,  con- 
vey, discharged,  diminished  or  in  any  manner  aiffected,  the 
punishment  of  whch  is  not  hereinbefore  prescribed.  ^ 

By  which  false  making,  forging,  altering  or  counter- 
feiting, any  person  may  be  affected,  bound,  or  in  any 
way  injured  in  his  person  or  property,  upon  conviction 
thereof,  shall  be  adjudged  guilty  of  forgery  in  the  third 
degree. 

§  34.  Forging  Public  Accounts,  (gc— Every  person  who, 
with  intent  to  defraud,  shall  make  any  false  entry,  or  shall 
falsely  alter  any  entry  made,  in  any  book  of  accounts,  kept 
in  the  office  of  the  Comptroller  of  this  State,  or  in  the  office 
of  the  Treasurer,  or  State,  or  State  Engineer  and  Surveyor,* 
or  of  any  County  Treasurer,  by  which  any  demand  or  obli- 
gation, claim,  right  or  interest,  either  against  or  in  favor  of, 
the  people  of  this  State,  or  any  county  or  town,  or  any  in- 
dividual, shall  be,  or  shall  puiport  to  be  discharged,  dimin- 
ished, increased,  created,  or  in  any  manner  affected,  shall, 
upon  conviction,  be  adjudged  guilty  of  forgery  in  the  third 
degree. 

\  35.  Books  of  Monied  Corporations. — Every  person  who, 
with  intent  to  defraud,  shall  make  any  false  entry,  or  shall 
falsely  alter  a#y  entery  made,  in  any  book  of  accounts  kept 
by  any  monied  coiporation  within  this  State,  or  in  any  book 
of  accounts  kept  by  any  such  corporation,  or  its  officers, 
and  delivered  or  intended  to  be  delivered,  to  any  person 
dealing  with  such  coporation,  by  which  any  pecuniary  obli- 
gation, claim  or  credit,  shall  be,  or  shall  purport  to  be,  dis- 
charged, diminished,  increased,  created  or  in  any  manner 
affected,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery 
in  the  third  degree. 

1  9  "Wend.  193;  12  Id.  425;  6  Hill,  491. 
•  "  Surveyor  General,"  in  the  original. 
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§  36.  Having  Counteifeit  JVotes  in  Possession,  <&c.^ — 
Every  person  who  shall  have  in  his  possession  any  forged, 
altered  or  counterfeit  negotiable  note,  bill,  draft  or  other 
evidence  of  debt,  issued  or  purporting  to  have  been  issued, 
by  any  corporation  or  company  duly  authorized  for  that 
purpose  by  the  laws  of  the  United  States  or  of  this  State, 
or  of  any  other  State,  government  or  country,  the  forgery 
of  which  is  hereinbefore  declared  to  be  punishable,  know- 
ing the  same  to  be  forged,  altered  or  counterfeited ;  with 
intention  to  utter  the  same  as  true  or  as  false,  or  to  cause 
the  same  to  be  so  uttered,  with  intent  to  injure  or  defraud, 
shall,  upon  conviction,  be  subject  to  the  punishment  herein 
prescribed  for  forgery  in  the  second  degree.^ 

§  37.  Possessing  other  Counterfeit  Inst7'uments. — Every 
person  who  shall  have  in  his  possession  any  forged  or  coun- 
terfeited instrument,  the  forgery  of  which  is  hereinbefore 
declared  to  be  punishable,  (except  such  as  are  enumerated 
iu  the  last  section,  knowing  the  same  to  be  forged,  coun- 
terfeited or  falsely  altered,  with  intention  to  injure  or  defraud, 
by  uttering  the  same  as  true  or  as  false,  or  by  causing  the 
same  to  be  so  uttered,  shall  be  subject  to  the  punishment 
herein  provided  for  forgery  in  the  fourth  degree. 

^  38.  Possessing  Counterfeit  Coins. — Every  person  who 
shall  have  in  his  possession,  any  counterfeit  of  any  gold  or 
silver  coin,  which  shall  be  at  the  time  current  in  this  State, 
knowing  the  same  to  be  counterfeited,  with  intention  to 
defraud  or  injure,  by  uttering  the  same  as  true  or  as  false, 
or  by  causing  the  same  to  be  so  uttered,  shall,  upon  con- 
viction, be  adjudged  guilty  of  forgery  in  the  fourth  degree.* 

§  39.  Uttering  Counterfeits. — Every  person  who  shall  be 
convicted  of  having  uttered  and  published  as  true,  and 
with  intent  to  defraud,  any  forged,  altered  or  counterfeited 
instrument,  or  any  counterfeit  gold  or  silver  coin,  the  forg- 
ing, altering  or  counterfeiting  of  which  is  hereinbefore 
declared  to  be  an  offense,  knowing  such  instrument  or  coin 
to  be  forged,  altered  or  counterfeited,  shall  suffer  the  same 
punishment  herein  assigned  for  the  forging,  altering   or 

1  21  Wend.  309.  3  Id.  §  6. 

2  1  R.  L.  p.  406,  §  9. 
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counterfeiting  the  instrument  or  coin  so  uttered,  except  as 
in  the  next  section  specified. 

^  40.  Uttering  Counterfeits — When  to  he  Forgery  in  the 
fourth  degree. — But  if  it  appear  on  the  trial  of  the  indict- 
ment, that  the  accused  received  such  forged  or  counter- 
feited instrument  or  coin,  of  another,  in  good  faith,  and  for 
a  good  or  valuable  consideration,  without  any  circumstances 
to  justify  a  suspicion  of  its  being  forged  or  counterfeited, 
the  jury  may  find  the  defendant  guilty  of  forgery  in  the 
fourth  degree. 

§  41.  False  Instrument  in  one^s  own  name. — If  any  one 
shall,  with  intent  to  injure  or  defraud,  make  any  instrument 
in  his  own  name,  intended  to  create,  increase,  discharge, 
defeat  or  diminish  any  pecuniary  obligation,  right  or  inter- 
est, or  to  transfer  or  aflFect  any  property  whatever,  and  shall 
utter  or  pass  it,  under  the  pretence  that  it  is  the  act  of 
another  who  bears  the  same  name ;  he  shall,  upon  conviction, 
be  adjudged  guilty  of  forgery  in  the  same  degree,  as  if  he 
had  forged  the  instrument  of  a  person  bearing  a  different 
name  from  his  own. 

\  42.  Punishment  for  Forgery. — Persons  convicted  of 
the  different  degrees  of  forgery  herein  specified,  shall  be 
punished  as  follows : 

1.  Those  convicted  of  forgery  in  the  first  degree,  by 
imprisonment  in  a  State  Prison  for  a  term  not  less  than  ten 
years : 

2.  Those  in  the  second  degree,  by  the  like  imprisonment, 
not  more  than  ten  years,  and  not  less  than  five  years : 

3.  Those  in  the  third  degree,  by  the  like  imprisonment, 
not  exceeding  five  years  : 

4.  Those  in  the  fourth  degree,  by  the  like  imprisonment, 
not  exceeding  two  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year. 

The  essence  of  these  offenses  is  the  fraudulent  intent, 
and  therefore  the  mere  imitation  of  another's  writing,  the 
assumption  of  a  name,  or  the  alteration  of  a  written  instru- 
ment, where  no  person  can  be  injured,  does  not  come  within 
the  definition  of  this  offense.  ^ 


1  3  Chitty  Cr.  Law  1039,  Note  A. 
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The  intent  is  mostly  evidenced  by  the  act  itself,  whicn 
from  its  nature  leaves,  in  general,  no  room  for  doubt  upon 
the  point.  The  inference  is  frequently  confirmed  by  the 
conduct  and  behavior  of  the  guilty  party,  in  the  artifices 
and  falsehoods  which  he  employs  for  the  purpose  of  effect- 
ing his  object  or  of  avoiding  detection.  The  subsequent 
uttering  of  the  forged  instrument  is  admissible  and  strong 
evidence  to  prove  the  original  design  of  forging  the  instru- 
ment.'^ 

As  to  what  amounts  to  an  uttering  or  publishing  of 
forged  or  counterfeited  instruments,  it  has  been  decided  that 
the  instrument  should  be  parted  with,  or  tendered,  or  offered, 
or  used  in  some  way,  to  get  money  or  credit  upon  it.  There- 
fore delivering  a  box  containing  among  other  things,  forged 
stamps,  to  the  party's  own  servant,  to  be  forwarded  by  a 
carrier  to  a  customer  in  the  country,  is  an  uttering.^  Our 
Supreme  Court  has  decided  that  the  uttering  and  publish- 
ing a  promissory  note  with  forged  indorsements  upon  it,  is 
an  offense  within  the  statute,  although  the  passing  of  the 
note  is  accompanied  with  communications  which  would  ex- 
onerate the  indorsers  if  the  indorsements  were  genuine.  If 
by  possibility  the  indorsers  may  be  injured  the  crime  is 
complete.* 

The  crime  of  uttering  and  publishing  is  not  complete, 
however,  until  the  paper  is  transferred  and  comes  to  the 
hands  or  possession  of  some  person  other  than  the  felon,  hia 
agent  or  servant.  Thus  when  a  note  with  forged  indorse- 
ments is  sent  by  the  felon  by  mail  from  one  county  to  an 
individual  in  another  county  for  the  purpose  of  obtaining 
credit  upon  it,  the  crime  is  not  consummated  until  the  note 
is  received  by  the  person  to  whom  it  was  sent.* 

Proof  of  guilty  knowledge. — When  the  prisoner  is  charged 
with  uttering  or  putting  off  a  forged  instrument,  knowing  it 
to  be  forged,  evidence  of  that  guilty  knowledge  must  be 
given  on  the  part  of  the  prosecution ;  and  for  that  purpose 
the  uttering,  or  having  possession  of  similar  forgeries,  will 
be  admissible.^    And  for  the  same  purpose  evidence  that 

I  Roscoejs  Cr.  Ev.  400.  3  21  Wend.  509.  *  Id. 

«  Chitty,  Cr.  Law,  1038,  9.  6  EoBcoe's  Cr,  Ev.  409. 
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other  notes  of  the  same  fabrication  had  been  found,  on  the 
files  of  the  bank  with  the  prisoner's  name  on  the  back  of 
them,  is  admissible.  ^     ' 

So  evidence  of  a  prisoner's  falao  declarations  relating  to  a 
forged  bank  note  uttered  by  him,  or  of  a  prisoner's  endeavors 
to  engage  a  person  to  procure  for  him  counterfeit  money,  of 
his  declared  intention  to  become  acquainted  with  4  counter- 
feiter and  to  remove  to  a  place  near  to  his  residence,  is 
proper  as  "going  to  show  a  guilty  knowledge.  And  on 
an  indictment  for  counterfeiting  money,  possession  of  in- 
struments for  coining  is  admissible.^ 

The  possession  of  other  forged  notes  by  the  prisoner  is 
evidence  of  his  guilty  knowledge.* 

On  an  indictment  against  a  person  for  having  in  his  pos- 
session, with  intent  to  pass,  forged  bank  notes,  purporting 
to  have  been  issued  by  a  banking  corporation  of  another 
state,  it  is  not  necessary  to  show  that  there  is  in  fact  such  a 
corporation  in  existence  ;  at  all  events,  proof  of  the  most 
general  character  of  its  existence,  is  sufficient.* 

It  is  enough  that  the  notes  purport  to  have  been  issued  by 
a  corporation  or  company  duly  authorized  to  issue  notes.^ 

Forging  a  receipt  for  a  note  of  hand,  which  when  paid 
will  be  in  full,  &c.,  does  not  come  within  the  provisions  of 
"the  act  to  prevent  forging  and  counterfeiting,"  passed 
April  2d,  1813,  but  is  a  misdemeanor  at  common  law.® 

Of  Manslaughter. 

Manslaugliter  is  distinguished  from  murder  in  this,  that 
it  arises  from  the  sudden  heat  of  the  passions,  murder  from 
the  wickedness  of  the  heart. 

Manslaughter  is  thus  defined  by  the  ancient  writers  :  The 
unlawful  killing  of  another  without  malice,  either  express 
or  implied,  which  may  be  voluntary  upon  a  sudden  heat,  or 
involuntary,  but  in  the  commission  of  some  unlawful  act,  and 
hence  in  manslaughter  there  can  be  no  accessaries  before 

1 1  Camp.  324.                               '  ®  The  People  vs.  Peabody,  25  "Wend. 

2  5Rand.Kep.  701;2Comst.776.  472. 

3  Russ.  &  Ry.  0.  C.  121.  6  The  People  vs.  Hoag,  2  Parker,  R. 
i  21  Wend.  809;  25  Id  472.  86. 
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the  fact,  because  it  must  be  done  without  premeditation.^ 
The  Eevised  Statutes  divide  this  crime  into  four  degrees, 
and  declare  their  punishment  as  follows  : 

The  killing  of  one  human  being  by  the  act,  procurement 
or  omission  of  another,  in  cases  where  such  killing  shall 
not  be  murder,  according  to  the  provisions  of  the  first  title 
of  this  chapter,  is  either  justifiable  or  excusable  homicide, 
or  manslaughter,* 

Such  homicide  is  justifiable  when  committed  by  public 
officers,  and  those  acting  by  their  command  in  their  aid  and 
assistance,  either, 

1.  In  obedience  to  any  judgment  of  a  competent  court ;  or, 

2.  When  necessarily  committed  in  overcoming  actual  re- 
sistance to  the  execution  of  some  legal  process,  or  to  the 
discharge  of  any  other  legal  duty  ;  or, 

3.  When  necessarily  committed  in  arresting  felons  who 
have  been  rescued,  or  who  have  escaped  ;  or, 

4.  When  necessarily  committed  in  arresting  felons  fleeing 
from  justice.^ 

^  Such  homicide  is  also  justifiable  when  committed  by  any 
person  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  such  person,  or 
to  commit  any  felony  upon  him  or  her,  or  upon  or  in  any 
dwelling  house  in  which  such  person  shall  be  ;  or, 

2.  When  committed  in  the  lawful  defense  of  such  person, 
or  of  his  or  her  husband,  wife,  parent,child,  master,  mistress  or 
servant,  when  there  shall  be  reasonable  ground  to  apprehend  a 
design  to  commit  a  felony,  or  to  do  some  great  personal  in- 
jury, and  there  shall  be  imminent  danger  of  such  design  be- 
ing accomplished ;  or, 

3.  When  necessarily  committed  in  attempting  by  lawful 
ways  and  means,  to  apprehend  any  person  for  any  felony 
committed  ;  or  in  lawfully  suppressing  any  riot,  or  in  law- 
fully keeping  and  preserving  the  peace.* 

Such  homicide  is  excusable  when  committed, 

1.  By  accident  and  misfortune,  in  lawfully  correcting  a 

1  4  Black,  Com.  190,  191  i  1  Hale  P.    3  2  B.  S..  4th  ed.,  846,  §  2. 
C.  466.  *  Id.  847,  §  3;  2  Comst.  1-93. 

a2R.  S.,  4th  ed.,  846,  §1. 
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child  or  servant,  or  in  doing  any  other  lawful  act,  by  lawful 
means,  with  usual  and  ordinary  caution,  and  without  any  un- 
lawful intent ;  or, 

2.  By  accident  and  misfortune  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden 
combat  without  any  undue  advantage  being  taken,  and  with- 
out any  dangerous  weapon  being  used,  and  not  done  in  a 
cruel  or  unusual  manner.^ 

Whenever  it  shall  appear  to  the  jury,  on  the  trial  of  any 
person  indicted  for  murder  or  manslaughter,  that  the  alleged 
homicide  was  committed  under  circumstances,  or  in  cases 
where,  by  law,  such  homicide  was  justifiable  or  excusable, 
the  jury  shall  render  a  general  verdict  of  not  guilty.^ 

Manslaughter  in  1st  degree. — The  killing  of  a  human  be- 
ing, without  a  design  to  effect  death  by  the  act,  procure- 
ment or  culpable  negligence  of  any  other,  while  such  other 
is  engaged, 

1.  In  the  perpetration  of  any  crime  or  misdemeanor  not 
amounting  to  felony  ;  or, 

2.  In  an  attempt  to  perpetrate  any  such  crime  or  misde- 
meanor, in  cases  where  such  killing  would  be  murder  at  the 
common  law,  shall  be  deemed  manslaughter  in  the  first 
degree.^ 

Every  person  deliberately  assisting  another  in  the  com- 
mission of  self-murder,  shall  be  deemed  guilty  of  manslaugh- 
ter in  the  first  degree.* 

The  wilful  killing  of  an  unborn  quick  child,  by  an  injury 
to  the  mother  of  such  child,  which  would  be  murder  if  it  re- 
sulted in  the  death  of  such  mother,  shall  be  deemed  man- 
slaughter in  the  first  degree.^ 

Manslaughter  in  2d  degree.— ^very  person  who  shall  ad- 
minister to  any  woman  pregnant  with  a  quick  child,  or  pre- 
scribe for  any  such  woman,  or  advise  or  procure,  any  such 
woman  to  take  auy  medicine,  drug,  or  substance  whatever, 
or  shall  use  or  employ  any  instrument  or  other  means,  with 
intent  thereby  to  destroy  such  child,  unless  the  same  shall 

1  2  K.  S.  4th  ed.  847,  §  4.  *  If-  sec.  7. 

2  Id.  §  5.  *  M-  ^^°-  °- 

3  2  K.  S.  4th  ed.,  847,  §  6;  19  Wend. 
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have  been  necessary  to  preserve  the  life  of  such  mother, 
shall,  in  case  the  death  of  such  child  or  of  such  mother  be 
thereby  produced,  be  deemed  guilty  of  manslaughter  in  the 
second  degree.^ 

The  killing  of  a  human  being,  without  a  design  to  effect 
death,  in  a  heat  of  passion,  but  in  a  cruel  and  unusual  man- 
ner, unless  it  be  committed  under  such  circumstances  as  to 
constitute  excusable  or  justifiable  homicide,  shall  be  deemed 
manslaughter  in  the  second  degree.^ 

Every  person  who  shall  unnecessarily  kill  another,  either, 

1.  While  resisting  an  attempt  by  such  other  person  to 
commit  any  felony,  or  to  do  any  other  unlawful  act ;  or, 

2.  After  such  attempt  shall  have  failed. 

Shall  be  deemed  guilty  of  manslaughter  in  the  second 
degree.^ 

Manslaughter  in  3d  degree. — The  killing  of  another  in  the 
heat  of  passion,  without  a  design  to  effect  death,  by  a  danger* 
oils  weapon,  in  any  case,  except  such  wherein  the  killing  of 
another  is  herein  declared  to  be  justifiable  or  excusable,  shall 
be  deemed  manslaughter  in  the  third  degree.* 

The  involuntary  killing  of  a  human  being  by  the  act,  pro- 
curement or  culpable  negligence  of  another,  while  such  other 
person  is  engaged  in  the  commission  of  a  trespass  or  other 
injury  to  private  rights  or  property,  or  engaged  in  an  at- 
tempt to  commit  such  injury,  shall  be  deemed  manslaughter 
in  the  third  degree.^ 

If  the  owner  of  a  mischievous  animal,  knowing  its  propen- 
sities, wilfully  suffer  it  to  go  at  large,  or  shall  keep  it  with- 
out ordinary  care,  and  such  animal,  while  so  at  large  or  not 
confined,  kill  any  human  being  who  shall  have  taken  all  the 
precautions  which  the  circumstances  may  permit  to  avoid 
such  animal,  such  owner  shall  be  deemed  guilty  of  man- 
slaughter in  the  third  degree.® 

Any  person  navigating  any  boat  or  vessel  for  gain,  who 

shall  wilfully  or  negligently  receive  so  many  passengers,  or 

/        

1  Id.  sec.  9i  Laws  of  1846,  ch.  22,    *  2  R.  S.,  4th  ed.,  848,  sec.  12. 
sec.  li  2  Barb.  216.  6  Id;  sec.  13. 

2  2  E.  S.,  4th  ed.,  848,  sec.  10.  «  Id.  sec.  14. 
8  Id.  sec.  11. 
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such  a  quantity  of  other  lading,  that  by  means  thereof  such 
boat  or  vessel  shall  sink  or  overset,  and  thereby  any  human 
being  shall  be  drowned  or  otherwise  killed,  shall  be  deemed 
guilty  of  manslaughter  in  the  third  degree.^ 

If  the  captain,  or  any  other  person,  having  charge  of  any 
steamboat  used  for  the  conveyance  of  passengers,  or  if  the 
engineer  or  other  person  having  charge  of  the  boiler  of  such, 
boat,  or  of  any  other  apparatus  for  the  generation  of  steam, 
shall,  from  ignorance  or  gross  neglect,  or  for  the  purpose  of 
excelling  any  other  boat  in  speed,  create,  or  allow  to  be  cre- 
ated, such  an  undue  quantity  of  steam  as  to  burst  or  break 
the  boiler  or  other  apparatus  in  which  it  shall  be  generated, 
or  any  apparatus  or  machinery  connected  therewith,  by 
which  bursting  or  breaking  any  person  shall  be  killed,  every 
such  captain,  engineer,  or  other  person,  shall  be  deemed 
guilty  of  manslaughter  in  the  third  degree.- 

If  any  physician,  while  in  a  state  of  intoxication,  shall, 
without  a  design  to  effect  death,  administer  any  poison, 
drug  or  medicine,  or  do  any  other  act  to  another  person, 
which  shall  produce  the  death  of  such  other,  he  shall  be 
deemed  guilty  of  manslaughter  in  the  third  degree.' 

Manslaughter  in  the  Wi  degree. — The  involuntary  kilhng 
of  another  by  any  weapon,  or  by  means  neither  cruel  nor  un- 
usual, in  the  heat  of  passion,  in  any  cases  other  than  such  as 
are  herein  declared  to  be  excusable  homicide,  shall  be 
deemed  manslaughter  in  the  fourth  degree.^ 

Every  other  killing  of  a  human  being  by  the  act,  procure- 
ment or  culpable  negligence  of  another,  where  such  killing 
is  not  justifiable  or  excusable,  or  is  not  declared,  iii  this 
chapter  murder,  or  in  this  title,  manslaughter  of  some  other 
degree,  shall  be  deemed  manslaughter  in  the  fourth  degree.^ 

Punishment. — Persons  convicted  of  manslaughter  in  the 
first,  second  or  third  degrees,  shall  be  punished  by  imprison- 
ment in  a  State  Prison,  as  follows  : 

1.  Persons  convicted  of  manslaughter  in  the  first  degree, 
for  a  term  not  less  than  seven  years  : 


12R.  S.4th  ed.  848,  BBC.  15.       '       ■*  2  E,  S.,  4th  ed.,  848,  sec.  18. 

2  Id.  sec.  16.  "  ^  M.  sec.  19. 

3  Id.  aec.  17. 
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2.  If  convicted  of  manslaughter  in  the  second  degree,  for 
a  term  not  less  than  four  and  not  more  than  seven  years  : 

3.  If  convicted  of  manslaughter  in  the  third  degree,  for  a 
term  not  more  than  four  years  and  not  less  than  two  years.^ 

Every  person  convicted  of  manslaughter  in  the  fourth  de- 
gree, shall  be  punished  by  imprisonment  in  a  State  Prison 
for  two  years,  or  by  imprisonment  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment.^ 

Poisoning  Food,  Springs,  <&c. 

§  39.  Administering  Poison.^ — Every  person  who  shall  be 
convicted  of  having  administered,  or  of  having  caused  and 
procured  to  be  administered,  any  poison  to  any  other  human 
being,  with  intent  to  kill  such  being,  and  which  shall  have 
been  actually  taken  by  such  being,  whereof  death  shall  not 
ensue,  shall  be  punished  by  imprisonment  in  a  State  Prison 
for  a  term  not  less  than  ten  years.* 

§  40.  Poisoning  Food,  Springs,  (&c. — Every  person  who 
shall  mingle  any  poison  with  any  food,  drink  or  medicine, 
with  intent  to  kill  or  injure  any  human  being ;  or  who 
shall  wilfully  poison  any  spring,  well  or  reservoir  of  water, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
State  Prison  not  exceeding  ten  years,  or  in  a  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 

§  16.  Exposing  Poison  to  Cattle,  <&c. — Every  person  who 
shall  wilfully  administer  any  poison  to  any  horse,  cattle  or 
sheep,  or  shall  maliciously  expose  any  poisonous  substance, 
with  intent  that  the  same  should  be  taken  or  swallowed  by 
any  horse,  cattle  or  sheep,  shall,  upon  conviction,  be  pun- 
ished by  imprisonment  in  a  State  Prison  not  exceeding  three 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

§  17.  Compounding,  <&c..  Certain  Offences. — Every  person 
having  a  knowledge  of  the  actua}  commission  of  any  offence 

1  2  R.  S.,  4th  ed.,  849,  sec.  20.  s  2  R.  S.,  4th  ed.,  852,  sec.  39. 

2  Id.  sec.  20.  4  1  R.  L.  p.  409,  sec.  7. 
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punishable  by  death,  or  by  imprisonment  in  a  State  Prison 
for  life,  who  shall  take  any  money,  or  property  of  another,  or 
any  gratuity  or  reward,  or  any  engagement  or  promise  there- 
for, upon  any  agreement  or  understanding,  express  or  implied, 
to  compound  or  conceal  any  such  crime,  or  to  abstain  from 
any  prosecution  therefor,  or  to  withhold  any  evidence  thereof, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
State  Prison  not  exceeding  five  years,  or  in  a  county  jail  not 
exceeding  one  year.^ 

^41.  Assaults  to  commit  Felonies. — Every  person  who 
shall  be  convicted  of  an  assault,  with  an  intent  to  commit 
any  robbery,  burglary,  rape,  manslaughter,  or  any  other 
felony,  the  punishment  for  which  assault  is  not  hereinbefore 
prescribed,  shall  be  punished  by  imprisonment  in  a  State 
Prison  for  a  term  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment.'^ 


I  2  B.  S.  4th  ed.,  871,  §§  16. 17.  2  Id.  852,  §  41;  1  HiU,  352. 


CHAPTER  IV. 

Forms  of  Statements  in  Complaints,  Warrants,  and  Convio- 

tions. 

The  form  of  complaint  must  of  course  be  varied  in  regard 
to  each  offense  according  to  the  facts. 

It  is  always  advisable  that  the  complaint  should  be  in 
writing,  although  it  is  not  absolutely  necessary. 

The  magistrate  may  examine  the  complaint  on  oath,  and 
any  witness  he  may  produce,  and  if  he  is  satisfied  with  the 
proof,  may  issue  the  warrant. 

Form  of  Oath  to  Complainant  or  Witness. 
You  do  swear  in  the  presence  of  Almighty  God,  that  you  will  true 
answers  make  to  such  questions  as  shall  be  put  to  you,  touching  this 
complaint  against  A.  B. 

Form  of  Warrant  for  Assault  and  Battery. 

Onbida  County,  ss. 
To  any  Constable  of  said  county — Greeting  : 

Whereas,  A.  B.  hath  this  day  made  complaint  on  oath  before  me,  E. 
F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county,  that  on  the 
day  of         instant,  [or  "last,"]  at  the  town  of         ,  in  the  said  county, 
P.  D.  did  violently  assault  and  beat  the  said  A.  B. 

These  are  therefore  in  the  name  of  the  People,  to  command  you 
forthwith  to  take  the  said  P.  D.,  and  bring  him  before  me,  do  be  dealt 
with  according  to  law.  Hereof  fail  not  at  your  peril.  Given  under 
my  hand,  the         day  of         ,  18     . 

Form  of  Complaint  for  obtaining  Money  by  False  Pretences. 
Oneida  Countt,  ss. 

A.  B.  of  the  town  of  ,  in  said  county,  being  sworn  and  exam- 
ined, makes  complaint  and  says,  that  on  the  of  at  the  town 
of  aforesaid,  P.  D.  did  designedly  and  by  false  pretense,'  obtain 
from  him  the  sum  of  five  dollars  by  falsely  and  fraudulently  stating 
and  representing  to  him  that  he  was  authorized  to  demand  and  receive 
the  same  for  and  in  behalf  of  G.  H.,  with  intent  to  cheat  and  defraud 
the  said  A.  B. 

Subscribed  and  sworn  to,  &c.  A.  B. 

Form  of  Warrant  for  obtaining  Money  or  Goods  by  False  Pretences. 

Oneida  County,  ss. 
To  any  Constable  of  said  county — Greeting : 

Whereas,  A.  B.  has  this  day  madp  complaint  in  writing,  and  on 
oath,  before  me,  the  undernamed  Justice  of  the  Peace  of        ,  in  said 
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county,  that  P.  D.  designedly,  and  by  false  pretences  did  obtain  from 
him,  [the  sum  of  five  dollars,  at  the  town  of  ,  in  said  county,  or, 
one  coat  of  the  value  of  dollars,  the  property  of  the  said  A.  B.,] 
with  intent  to  cheat  and  defraud  him,  the  said  A.  B  :  You  are  there- 
fore hereby  commanded,  in  the  name  of  the  People  of  the  State  of  New 
York,  forthwith  to  apprehend  the  said  P.  D.  and  bring  him  before  me, 
at  my  oflBce,  in  aforesaid,  to  be  dealt  with  in  the  premises  accord- 
ing to  law.     Given  under  my  hand,  at         ,  January  10,  18     . 

Justice. 
For  an  Jfssault  and  Battery. 
[Commencement  as  before  ;]  that  on  the         day  of         last,  at  the 
town  of         in  the  said  county,  P.  D.  did  violently  assault  and  beat  the 
said  A.  B-     These  are  therefore,  [conclude  as  before.] 

For  an  Assault  and  Beating  out  an  Eye.  * 
[Commencement  as  before ;]  that  on  the  day  of  instant,  at 
the  town  of  ,  in  the  said  county,  P.  D.  did  violently  assault  and 
beat  the  said  A.  B.,  and  that  he,  the  said  P.  D.,  in  and  upon  the  left 
eye  of  him,  the  said  A.  B.,  then  and  there  maliciously  did  strike,  by 
means  whereof  the  said  A.  B.  the  use  and  sight  of  his  left  eye  entirely 
lost.     These  are  therefore,  [conclude  as  before.] 

For  riding  over  a  Person  with  a  Horse. 
(Commencement  as  before  ;)  that  on,  &c.,  at,  &c.,  P.  D.  did  unlaw- 
fully and  violently,  rode  and   drove  a  certain  horse  upon  and  over  the 
said  A.  B.,  and  thereby  then  and  there  greatly  bruised  and  wounded 
him.     These  are  therefore,  (conclude  as  before.) 

For  driving  a  Cart  against  a  Wagon  and  throwing  out  the  Driver. 

(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  in  the  public  high- 
way there,  P.  D.  unlawfully,  wilfully,  and  violently  did  drive  a  certain 
horse  and  cart,  under  the  care  and  guidance  of  the  said  P.  D.,  against 
a  certain  wagon  drawn  by  one  horse,  under  the  care  of  the  said  A.  B., 
by  means  whereof  the  said  A.  B.  was  then  and  there  thrown  out  of 
tie  said  wagon  to  the  ground,  and  was  thereby  put  in  great  peril  and 
danger  of  his  life.     These  are  therefore,  (conclude  as  before.) 

Fw  Assaulting  a  Constable  in  the  Execution  of  his  Office. 
(Commencement  as  before  ;)  that  on  this  present  day,  at  the  town 
of         ,  in  said  county,  P.  D.  did  violently  assault  and  beat  the  said  A. 
B.,  then  being  a  constable  of  the  said  town  of  and  in  the  due  exe- 

cution of  his  said  ofBce  then  and  there  being.  These  are  therefore, 
(conclude  as  before.) 

For  an  Assault  and  False  Imprisonment. 
(Commencement  as  before  ;)  that  on  the  day  of  last,  at  the 
town  of  ,  in  said  county,  P.  D.  did  assault  the  said  A.  B.,  and 
him,  the  said  A.  B.,  then  and  there  unlawfully  and  injuriously,  against 
the  will  of  the  said  A.  B.,  did  imprison  and  detain  for  a  long  time,  to 
wit,  for  the  space  of  days,  then  next  following.  These  are,  there- 
fore, (conclude  as  before.) 
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For  Mwrder  by  shooting  a  Gv/n. 
Commencement  as  before ;)  that  on  the  day  of  last,  at  the 
town  of  ,  in  the  said  county,  CD.  did  feloniously,  wilfully,  and 
of  his  malice  aforethought,  fire  a  gun,  loaded  with  powder  and  ball,  at 
one  Gr.  H.,  (or  as  the  case  maybe,)  and  gave  to  him  one  mortal  wound, 
of  which  he  instantly  died.     These  are  therefore,  (conclude  as  before.) 

Jihr  suspicion  of  Mwrder  against  Principal  and  Accessary  before  the  foot. 
(Commencement  as  before  ;)  that  on,  &c.,  at,  &c.,  one  G.  H.  was 
murdered :  and  that  he,  the  said  A.  B.,  hath  just  cause  to  suspect,  and 
doth  suspect,  that  C.  D.  did  commit  the  said  murder  :  and  that  K.  L. 
did  advise,  aid,  and  abet  the  said  C.  D.  in  the  said  murder.  These 
are  therefore,  (conclude  as  before.) 

For  Manslaughter.    2  i2.  S.  249. 
(Commence  as  before ;)  that  on  this  present  day,  at  the  town  of 
in  the  said  county,  S.  T.  did  feloniously  and  wilfully,  with  a  certain 
stick,  strike  one  6.  H.  and  give  him  one  mortal  wound,  of  which  mor- 
tal wound  the  said  G.  H.  languished  a  short  time,  and  then  died,  (or 
as  the  case  may  be.)     These  are  therefore,  (conclude  as  before.) 

F<rr  a  Rape.    2  M.  S.  ^  22. 
(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  S.  T.  in  and  upon 
the  said  K.  L.  violently  and  feloniously  did  make  an  assault,  and  her, 
the  said  K.  L.,  against  her  will,  then  and  there  feloniously  did  ravish 
and  carnally  know.     These  are,  therefore,  (conclude  as  before.) 

For  an  Assault  with  Intent  to  Ravish.    2  R.  S.  555,  §  39. 

(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  S.  T.  in  and  upon 
the  said  K.  L.  feloniously  did  make  an  assault,  with  an  intent  her, 
the  said  K.  L.,  against  her  will,  then  and  there  feloniously  to  ravish 
and  carnally  know.     These  are  therefore,  (conclude  as  before.) 

For  Maiming.    2  R.  S.  553,  §  27. 

(Commencement  as  before  ;)  that  on,  &c.,  at,  &c.,  S.  T.  did  on  pur- 
pose, and  by  lying  in  wait,  unlawfully  and  feloniously  put  out  one  of 
the  eyes  of  the  said  K.  L.     These  are  therefore,  (conclude  as  before.) 

For  taking  away  a  Child  vmder  the  age  of  twelve  years.    2  R.S.  554,  §  34. 

(Commencement  as  before  ;)  that  on,  &c.,  at,  &c.,  S.  T.  did  felo- 
niously, maliciously,  and  forcibly  take  and  carry  away  one  Y.  Z.,  the 
child  of  the  said  K.  L.,  under  the  age  of  twelve  years,  with  intent  to 
detain  and  conceal  the  said  child  from  the  said  K.  L.  These  are  there- 
fore, (conclude  as  before.) 

Far  Shooting  at  another  with  intent  to  kill. 

(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  S.  T.  did  feloni- 
ously shoot  at  the  said  K.  L.  with  a  certain  gun,  loaded  with  gunpow- 
der and  leaden  shot,  with  the  intent  to  kill  the  said  K.  L.  These  are 
therefore,  (conclude  as  before.) 
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I'or  attempting  to  discharge  a  Pistol  at  another  with  intent  to  rob, 
(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  S.  T.  did   feloni- 
ously present  and  level  a  loaded  pistol,  and  attempt,  by  drawing  the 
trigger  thereof,  to  discharge  the  same  at  the  said  K.  L.  with  the  intent 
to  rob  the  said  K.  L.     These  are  therefore,  (conclude  as  before.) 

For  an  Assault  and  Battery  with  a  Deadly  Weapon,  with  intent  to  kill. 
(Commencement  as  before  j)  that  on,  &o.,  at,  &c.,  K.  L.  did  feloni- 
ously, with  a  certain  drawn  sword,  in  and  upon  the  said  A.  B.  make 
an  assault,  and  him,  the  said  A.  B.  did  then  and  there  beat,  wound, 
and  ill  treat,  with  intent  to  kill  the  said  A.  B.  These  are  therefore, 
(conclude  as  before.) 

Offenses  against  Pkopeett. 

JFrnr  Arson  in  the  First  Degree.  2  R.  S.  546,  §  9. 
(Commencement  as  before ;)  that  on  the  day  of  instant,  in 
the  night  time,  S.  T.  did  unlawfully,  wilfully  and  feloniously  set  fire  to 
and  burn  the  inhabited  dwelling  house  of  the  said  K.  L.,  situate  in  the 
town  of  ,  in  the  said  county,  he,  the  said  K.  L.,  being  at  the  time 
in  the  said  dwelling  house,  (conclude  as  before.) 

For  Sliming  an  Inhabited  Dwelling  House  in  the  day  time. 

(Commencement  as  before  ;)  that   on  the         day  of         instant,  in 

the  day  time,  S.  T.  did  wilfully  and  feloniously  set  fire  to  and  burn 

the  inhabited  dwelling  house  of  the  said  K.  L.,  situate  in  the  town  of 

,  in  the  said  county.     These  are,  therefore,  (conclude  as  before.) 

For  suspicion  of  Bwrning  a  Warehouse  in  the  night. 
(Commencement  as  before  ;)  that  on  the  day  of  instant,  in 
the  night  time,  the  warehouse  of  the  said  K.  L.,  situate  in  the  town  of 
,  in  the  said  county,  adjoining  to  the  inhabited  dwelling  house  of 
the  said  K.  L.,  was  wilfully  and  feloniously  set  Are  to  and  burned, 
whereby  the  said  dwelling  house  was  endangered ;  and  that  he,  the 
said  K.  L.,  hath  just  cause  to  suspect,  and  doth  suspect,  that  S.  T.  did 
wilfully  and  feloniously  set  fire  to  and  burn  the  said  warehouse.  These 
are,  therefore,  (conclude  as  before.) 

On  suspicion  of  Bwrning  a  Schoolhouse  in  the  night. 
(Commencement  as  before  ;)  that  in  the  night  of  the  day  of 
instant,  a  certain  schoolhouse  situate  in  school  district  number  ,  in 
the  town  of  ,  in  the  said  county,  was  wilfully  and  feloniously  set 
fire  to  and  burned ;  and  that  he  hath  just  cause  to  suspect,  and  doth 
suspect,  that  K.  L.  did  wilfully  and  feloniously  set  fire  to  and  bum  the 
said  schoolhouse.     These  are,  therefore,  (conclude  as  before.) 

On  suspicion  of  Burning  a  Barn  in  the  day  time. 
(Commencement  as  before ;)  that  on  this  present  day,  in  the  day  time, 
a  certain  barn  of  the  said  K.  L.,  situate  in  the  town  of         ,  in  the  said 
county,  was  wilfully  and  feloniously  set  fire  to  and  burned ;  and  that 
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he,  the  said  S.  T.,  hath  just  cause  to  suspect,  and  doth  suspect,  that 
K.  L.  did  wilfully  and  feloniously  set  flre  to  and  burn  the  said  barn; 
These  are,  therefore,  (conclude  as  before.) 

JFor  Bwrglary  in  the  First  Degree.    2  R.  S.  556,  §  10. 
(Commencement  as  before ;)  that  in  the  night  of  the         day  of 
instant,  K.  L.   did   feloniously  and  burglariously  break  and  enter  the 
dwelling  house  of  the  said  K.   L.,. situate  in   the  town  of         ,  in  the 
said  county,  by  forcibly  breaking  the  outer  door  of  the  said  dwelling 
house,  he,  the  said  K.  L.,  being  at   the  time  therein,  and  did  then  and 
there  feloniously  and  burglariously   steal,  take,  and  carry  away  from 
thence,  divers  goods  and  chattels  of  the  said  K.  L.,  of  the  value  of 
dollars,  that  is  to  say,  (describe  the  property.)     These  are,  therefore, 
(conclude  as  before.) 

For  Burglary  in  the  day  time.  Id.  §  11. 
[Commencement  as  before ;]  that  on  the  day  of  instant,  in 
the  day  time,  C.  D.,  being  armed  with  a  pistol,  did  feloniously  and 
burglariously  break  and  enter  the  dwelling  house  of  the  said  A.'  B., 
situate  in  the  town  of  ,  in  the  said  county,  he,  the  said  A.  B.,  be- 
ing at  the  time  therein,  with  intent  him,  the  said  A.  B.,  then  and  there, 
feloniously,  wilfully,  and  of  his  malice  aforethought  to  kill  and  murder. 
These  are,  therefore,  [conclude  as  before.] 

Foe  Forgeey. 
For  Forging  a  Will.  2  R.  S.  558,  §  22. 
[Commencement  as  before ;]  that  on  the  day  of  last,  at  the 
town  of  ,  in  the  said  county,  CD.  did  feloniously  and  falsely  forge 
and  counterfeit  a  certain  will,  purporting  to  be  the  last  will  and  testa- 
ment of  G.  H.,  deceased,  with  intent  to  defraud  the  said  A.  B.  These 
are,  therefore,  [conclude  as  before.] 

On  suspicion  of  Forging-  a  Deed  of  Lands.  Id.  §  22. 
[Commencement  as  before ;]  that  on  the  day  of  last,  [or  late- 
ly,] at  the  town  of  ,  in  the  said  county,  a  certain  deed,  purporting 
to  be  a  deed  from  the  said  A  B.  to  0.  D.,  for  certain  lands  owned  by 
the  said  town  of  ,  has  been  feloniously  and  falsely  forged  and  counter- 
feited ;  and  that  he,  the  said  A.  B.,  hath  just  cause  to  suspect,  and  doth 
suspect,  that  the  said  CD.  did  feloniously  forge  and  counterfeit  the 
said  deed,  with  intent  to  defraud  the  said  A.  B.  These  are,  therefore, 
[conclude  as  before.] 

For  a  False  Certificate  of  the  Acknowledgment  of  a  Deed  by  an  Officer. 
[Commencement  as  before ;]  that  on  the  day  of  last,  at  the 
town  of  ,  in  the  said  county,  C  D.,  being  a  commissioner  of  deeds 
for  the  said  county,  did  feloniously,  wilfully  and  falsely  certify  on  a  certain 
conveyance  from  the  said  A.  B.  to  G.  H.,  of  certain  lands  situate  in  the 
said  county,  that  the  said  A.  B.  had  acknowledged  before  the  said  C 
D.,  as  such  commissioner,  that  he  had  executed  the  said  conveyance, 
when  in  truth  no  such  acknowledgment  had  been  made  by  the  said  A. 
B.     These  are,  therefore,  [conclude  ae  before.] 
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For  Cmmterfeiting  Coin. 
[Commencement  as  before ;]  that  on,  &c.,  at,  &c.,  C.  D.  did  feloniously 
counterfeit  ten  pieces  of  the  silver  coin,   current  in   this   State,   called 
dollars.     These  are,  therefore,  [conclude  as  before.] 

for  having  Cownterfeit  Coin  in  possession,  with  intent  to  pass  it. 

[Commencement  as  before;]  that  on,  &c.,  at,  &c.,  C.  D.  feloniously 
had  in  his  possession  five  counterfeit  pieces  of  the  silver  coin,  current 
in  this  State,  called  dollars,  knowing  the  same  to  be  counterfeit,  with 
intention  to  defraud  the  said  A.  B.  by  uttering  the  same  as  true.  These 
are,  therefore,  [conclude  as  before.] 

Ihr  Uttering  Counterfeit  Coin. 
[Commencement  as  before;]  that  on,  &c.,  at,  &c.,  C.  D.  did  feloni- 
ously utter,  and  publish  as  true,  one  counterfeited  piece  of  the  gold  coin, 
current  in  this  State,  called  an  eagle,  knovring  the  same  to  be  counter- 
feited, with  intention  to  defraud  the  said  A.  B.  These  are,  therefore, 
[conclude  as  before.] 

For  Forging  a  Promissory  Note. 
[Commencement  as  before ;]  that  on,  &c.,  at,  &c.,  C.  D.  did  felonious- 
ly and  falsely  make,  forge  and  counterfeit  a  certain  promissory  note, 
purporting  to  be  the  promissory  note  of  the  said  A.  B.  to  the  said  C. 
D.,  or  bearer,  for  the  payment  of  the  sum  of  dollars,  with  intent  to 
defraud  the  said  A.  B.     These  ar",  therefore,  [conclude  as  before.] 

For  suspicion  of  Forging  a  Promissory  Note. 
[Commencement  as  before ;]  that  lately  at  the  town  of  ,  in  the 
said  county,  a  certain  promissory  note,  puporting  to  be  a  promissory 
note  from  the  said  A.  B.  to  G.  H.,  or  bearer,  for  the  payment  of  the 
sum  of  dollars,  has  been  feloniously  and  falsely  made,  forged  and 
counterfeited,  with  intent  to  defraud  the  said  A.  B.,  and  that  he,  the 
said  A,  B.,  hath  just  cause  to  suspect,  and  doth  suspect,  that  C.  D.  did 
feloniously  and  falsely  make,  forge  and  counterfeit  the  said  promissory 
note.     These  are,  therefore,  [conclude  as  before.] 

For  having  Forged  Bank  Notes  in  possessions,  with  intent  to  pass  them. 
[Commencement  as  before  ;]  that  on  this  present  day,  at  the  town  of 
,  in  the  said  county,  CD.  feloniously  had  in  his  possession  certain 
counterfeited  negotiable  notes,  commonly  called  bank  notes,  to  wit :  . 
ten  notes  purporting  to  be  promissory  notes  of  the  Ontario  Bank,  for 
the  payment  of  the  sum  of  ten  dollars  each,  and  five  notes  purporting 
to  be  promissory  notes  of  the  Bank  of  Newburgh,  for  the  payment  of 
the  sum  of  five  dollars  each,  knowing  the  same  to  be  counterfeited,  with 
intent  to  utter  the  same  as  true,  [or  as  false,]  with  intent  to  defraud 
the  said  Ontario  Bank,  and  the  said  Bank  of  Newburgh.  These  are, 
therefore,  [conclude  as  before.]  ■ 

For  Uttering  a  Forged  Bank  Note. 
[Commencement  as  before;]  that  on,  &c.,  at,  &c.,  C.  D.  did  feloniously 
utter  and  publish  to  the  said  A.  B.,  as  true,  a  certain  false,  forged  and 
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counterfeited  promissory  note,  purporting  to  be  a  promissory  note  of  the 
Bank  of  Geneva,  for  the  payment  of  the  sum  of  ten  doHars,  knowing 
the  same  to  be  false,  forged  and  counterfeited,  with  intent  to  defraud  the 
said  A.  B.     These  are,  therefore,  [conclude  as  before.] 

For  Uttering  a  Forged  Receipt 
(Commencement  as  before;)  that  on,  &c.,  at,  &c.,  C.  D.  did  felonious- 
ly utter,  and  publish  as  true,  a  certain  false,  forged  and  counterfeited 
receipt  for  money,  (or  goods,)  purporting  to  be  the  receipt  of  the  said 
A.  B.  for  dollars  (or  for  bushels  of  wheat,)  from  the  said  C.  D., 
he,  the  said  0.  D.  knowing  the  same  to  be  false,  forged  and  counter- 
feited, with  intent  to  defraud  the  said  A.  B.  These  are,  therefore, 
(conclude  as  before.) 

F(rr  Marrying  in  an  asswned  name. 

(Commencement  as  before  ;)  that  on,  &c.,  at,  &c.,  C.  D.  did  felonious- 
ly and  falsely  represent  himself  to  be  one  G.  H.,  and  in  such  assumed 
name,  did  then  and  there  marry  the  said  A.  B.  These,  are,  therefore, 
(conclude  as  before  ) 

For  obtaining  goods  by  a  False  Token  or  writing. 

(Commencement  as  before  ;)  that  on  the  day  of  last,  at  the 
town  of  ,  in  the  said  county,  CD.,  designedly,  by  color  of  a  cer- 
tain false  token,  (or  counterfeit  letter,)  did  obtain  from  the  said  A.  B. 
divers  goods  and  chattels  of  said  A.  B.,  to  wit :  (describe  the  goods,) 
with  intent  to  cheat  and  defraud  the  said  A.  B.  These  are,  therefore, 
(conclude  as  before.) 

EoBBEET,  Embezzlement  and  Larceny. 
For  Robbery  in  the  First  Degree.    2  R.  8.  564,  §  55. 

(^Commencement  as  before ;)  that  on  the  day  of  instant,  at 
the  town  of  ,  in  the  said  county,  C.  D.  in  and  upon  the  said  A.  B. 
feloniously  did  make  an  assault,  and  him,  the  said  A.  B.,  in  bodily  fear 
and  danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
pocket  book  containing  five  promissory  notes  of  the  Bank  of  Geneva, 
for  the  payment  of  the  sum  of  ten  dollars  each,  the  property  of  the 
said  A.  B.,  from  the  person  and  against  the  person  and  against  the  will 
of  the  said  A.  B.,  from  the  person  and  against  the  said  A.  B.,  then  and 
there  feloniously  did  steal,  take  and  carry  away.  These  are,  therefore, 
(conclude  as  before.) 

jlgainst  a  Clerk  or  Servant  far  Embezzlement.    Id.  §  59. 

(Commencement  as  before;)  that  on,  &c.,  at,  &c.,  0.  D.,  being  a 
servant,  (or  clerk,)  of  the  said  A.  B.,  and  not  being  an  apprentice,  nor 
within  the  age  of  eighteen  years,  did  feloniously  embezzle,  and  convert 
to  his  own  use,  ten  promissory  notes  of  the  Ontario  Bank,  for  the  pay- 
ment of  the  sum  of  five  dollars  each,  the  property  of  the  said  A .  B., 
which  had  come  to  the  possession  of  the  said  C.  D.,  as  such  servant, 
(or  clerk.)     These  are,  therefore,  (conclude  as  before.) 
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Laeceny. 

Fm  Grand  Larceny.  2  R.  S.  565,  §  63. 
(Commencement  as  before ;)  that  on  the  day  of  last,  at  the 
town  of  ,  the  said  county,  0.  D.  did  feloniously  steal,  take  and 
carry  away  divers  goods  and  chattels  of  the  said  A.  B.,  (or  of  one  G 
H.,)  of  the  value  of  fifty  dollars,  that  is  to  say,  one  silver  watch,  six 
silver  spoons,  and  one  coat.    These  are,  therefore,  (conclude  as  before.) 

For  Suspicion  of  Stealing  a  Horse. 
(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  a  sorrel  horse  of 
the  value  of  ten  dollars,  the  property  of  the  said  A.  B.,  (or  of  one  G. 
H.,)  was  felonioTisly  stole,  taken,  and  led  away,  (or  if  oxen,  cows  or 
sheep,  drove  away  ;)  and  that  he,  the  said  A.  B.,  hath  just  cause  to 
suspect,  and  doth  suspect,  that  CD.  did  feloniously  steal,  take,  and 
lead  away  the  same.     These  are,  therefore,  (conclude  as  before.) 

For  Suspicion  of  Stealing  Bank  Notes  of  divers  Banks. 
(Commencement  as  before;)  that  on  the  day  of  instant,  divers 
promissory  notes  for  the  payment  of  money,  commonly  called  bank 
notes,  the  property  of  the  said  A.  B.,  of  the  value  of  fifty  dollars,  to 
wit :  two  notes  of  the  Bank  of  Auburn,  for  five  dollars  each,  one  note 
of  the  Bank  of  Geneva,  for  twenty  dollars,  and  two  notes  of  the 
Ontario  Bank,  for  ten  dollars  each,  were  feloniously  stolen,  taken,  and 
carried  away  j  and  that  he  hath  just  cause  to  suspect,  and  doth  sus- 
pect, that  B.  D.  did  feloniously  steal,  take,  and  carry  away  the  same. 
These  are,  therefore,  (conclude  as  before.) 

For  suspicion  of  Grand  Larceny  in  Stealing  from  a  Dwelling  House. 
(Commencement  as  before ;)  that  on  the  day  of  instant,  divers 
goods  and  chattels  of  the  said  A.  B.,  of  the  value  of  fifty  dollars,  to 
wit :  (describe  the  property,)  were  feloniously  stolen,  taken,  and  car- 
ried away  from  the  dwelling  house  of  the  said  A.  B.,  situate  in  the 
town  of  ,  in  the  said  county ;  and  that  he,  the  said  A.  B.,  hath  just 
cause  to  suspect  and  doth  suspect,  that  B.  D.  did  feloniously  take,  and 
carry  away  the  same.     These  are,  therefore,  (conclude  as  before.) 

For  Receiving  Stolen  Goods. 
(Commencement  as  before;)  that  on,  &c.,  at,  &c.,  B.  D.  did  felonious- 
ly receive,  (or  buy,)  of  one  G.  H.  one  silver  watch  of  the  value  of 
dollars,  of  the  goods  and  chattels  of  the  said  A.  B.,  by  the  said  G 
H.,  then  lately  before  feloniously  stolen,  he,  the  said  B.  D  ,  well  knowing 
the  said  watch  to  have  been  feloniously  stolen.  These  are,  therefore, 
(conclude  as  before.) 

Offences  affecting  the  Administration  of  Justice. 

For  aiding  a  prisoner  for  Felony  in  attempting  to  Escape.    2  R.  S. 

576,  §  14. 
(Commencement  as  before;)  that  on  the         day  of         last,  B.  D. 
did  feloniously  aid  and  assist  one  G.  H.,  who  was  imprisoned  in  the 
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common  jail  of  the  said  county,  situate  in  the  town  of  ,  for  a  cer- 
tain felony  by  him  committed,  that  is  to  say,  for  felpniously  stealing, 
taking,  and  carrying  away  a  certain  horSe,  the  property  of  L.  W.,  of 
the  value  of  fifty  dollars,  in  escaping,  (or  in  attempting  to  •  escape,) 
from  the  said  jail.     These  are  therefore,  (conclude  as  before.) 

For  a  misdemeanor  in  aidinp;  a  prisoner  to  escape  from  an  Officer,  on  a 
Criminal  Charge. 

(Commencement  as  before ;)  that  on,  &c.,  at,  &c.,  A.  D.  did  unlaw 
fully  aid  and  assist  one  G.  H.  in  escaping  (or  attempting  to  escape,) 
from  the  custody  of  the  said  A.  B.,  a  constable  of  the  said  town  of 
,  when  he,  the  said  G.  H.,  was  arrested,  and  in  the  custody  of  the 
said  A.  B.,  on  a  criminal  charge,  that  is  to  say,  for  the  wilful  murder 
of  one  L.  W.     These  are,  therefore,  (conclude  as  before.) 

^   Against  an  Officer  for  the  voluntary  escape  of  an  Offender. 

(Commencement  as  before ;)  that  on,  &c.,  at  &c.,  B.  D.,  being  the 
Keeper  of  the  common  jail  of  the  said  county,  and  having  in  his  custody 
in  the  said  jail,  one  G.  H.,  who  had  been  convicted  of  grand  larceny, 
and  had  been  sentenced  to  imprisonment  in  the  the  State  Prison  at 
Auburn,  did  wilfully  and  voluntarily  permit  and  suffer  the  said  G.  H., 
to  escape  and  go  at  large,  whithersoever  he  would  These  are  therefore, 
(concluded  as  before.) 

Offences  against  the  Public  Peace  and  Public  Morals. 

I^or  a  Riot. 

(Commencement  as  before ;)  that  on  the  day  of  inst.  at  the 
town  of  in  the  said  county,  B.  D.,  G.  H.  and  I.  J.  did  unlawfully 
and  riotously  assemble  together  to  disturb  the  peace,  and  being  so  as- 
sembled together,  did  then  and  there  make  great  noises,  riot,  tumult, 
and  disturbance,  and  then  and  there  unlawfully  and  riotously  remained 
and  continued  together,  making  such  noises,  riot,  tumult,  and  disturb- 
ance, for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour,  to  the 
great  terror  and  disturbance  of  the  citizens  then  and  there  being.  These 
are  therefore,  (conclude  as  before  ) 

For  an  Jlffray. 

(Commencement  as  before  ;)  that  on  the  day  of  instant,  at 
the  town  of  in  the  said  county,  B.  D.,  G.  H.  and  L.  W.,  did  in  a 
tumultuous  manner,  make  an  affray,  wherein  the  said  A.  B.,  was  as- 
saulted, beaten,  and  abused,  by  the  said  B.  D.,  G.  H.  and  L.  W.,  with, 
out  any  just  and  reasonable  cause.  These  are,  therefore,  (conclude  as 
before.) 

For  Bigamy  against  the  Husband. 

(Commencement  as  before  j)  that  on,  &c.,  at,  &c.,  B.  D.,  being  then 
married  and  then  the  husband  of  G.  D.,  feloniously  did  marry  and 
take  to  wife,  L.  W.,  the  said  G.  D.,  his  former  wife,  being  then  alive 
These  are  therefore,  (conclude  as  before.) 
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For  JBigamy  against  the  Wife. 
(Commencement  as  before;)  that  on,  &c.,  at,  &c.,  B.  D.,  being  then 
married,    and  then  the    wife    of  G.  H.,    feloniously  did  marry  and 
take  to  husband,    L.  W.,  the    said  G.  H.,  her   former  husband,    being 
then  alive.     These  are  therefore,  (conclude  as  before.) 

For  Keeping  a  Disorderly  House. 
(Commencement  as  before ;)  that  the  day  of  last,  and  on 
divers  other  days  and  times,  between  that  day  and  this  present  day,  at 
the  town  in  the  said  county,  B.  D.  did  keep  and  maintain,  and 
still  doth  keep  and  maintain,  a  certain  common,  ill-governed  and  dis- 
orderly house,  and  in  the  said  house,  for  his  own  lucre  and  profit,  cer- 
tain evil  and  ill  disposed  persons  of  ill  name  and  fame,  to  frequent  and 
come  together,  unlawfully  did  procure  and  permit,  and  there  to  be  and 
remain  playing  at  cards,  drinking,  and  misbehaving  themsleves.  These 
are  therefore,  (conclude  as  before.) 

For  Keeping  a  Bawdy  House. 
(Commencement  as  before ;)  that  on  the  day  of  last,  and  on 
divers  other  days  and  times,  between  that  day  and  this  present  day,  at 
the  town  of  in  the  said  county,  F.  D.  did  unlawfully  keep  and 
maintain  a  certain  common  bawdy  house,  and  did  permit  and  procure 
divers  evil  disposed  persons,  as  well  men  as  women,  to  resort  hither, 
and  commit  whoredom  and  fornication.  These  are  therefore,  (conclude 
as  before.) 

Malicious  Mischief. 

On  Suspicion  of  Poisoning  a  Horse. 
(Commencement  as  before;)  that  on,  &c.,  at,  &c.,  a  certain  horse 
of  the    said  A.  B.  was  poisoned,  and   died,  and  that   he,    the  said 

A.  B.  has  just  cause  to  suspect,  and  doth  suspect,  thad  B.  D.  did 
wilfully  administer  to  the  said  horse,  a  certain  deadly  poison^  called 
arsenic,  by  mixing  the  same  with  the  said  horse.  These  are  there- 
fore, (conclude  as  before.) 

Far  Cutting  Timber. 
(Commencement  as  before;)  that  on  the         day  of         last,  and  on 
divers  days  and  times,  between  that  day  and  this  present  day,  F.  D. 
did  wilfully  and  unlawfully  cut  down  a  large  number,  to  wit : 
pine  streets,  standing  and  growing  upon  certain  lands  of  the  said  A. 

B.  situate  in  the  town  of  in  the  said  county.  These  are  therefore, 
(conclude  as  before.) 

COMMITMENTS     FOE      FUETHEE     EXAMINATION SUMMONS, 

AND  Commitments. 
Commitment  fm-  further  Examination.     See  5  Cowen's  Rep.  273. 

Oneida  County,  ss 
To  the  Keeper  of  the  common  jail  of  the  said  comity : 

Receive  into  your  custody  and  safely  keep  for  further   exammation, 

B.  D.,  who  is  charged  before  me,  on  suspicion  of  grand  larceny. 

Given  under  ftiy  hand,  the         day  of  ,  ^^       „    ,     „ 

E.  F.,  Justice  of  the  Peace. 

lii 
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Order  to  bring  vp  Prisoner  for  Examination. 

Oneida  County,  ss. 
[  To  the.  Keeper  of  the  common  jail  of  the  said  county  :] 

You  are  hereby  required  to  bring  K.  L.,  a  prisoner  in  your  custody, 
to  my  office  in         ,  for  further  examination  before  me. 

Given  under  my  hand,  the         day  of         ,  18     . 

E.  F.,  Justice  of  the  Peace. 

Commitment  of  a  Witness  for  refusing  to  give  Evidence. 
Oneida  County,  ss. 
[B.  F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county,  to  any  Con- 
stable of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 
the  said  county :] 
These  are  to  command  you,  the  said  Constable,  forthwith  to  convey . 
and  deliver  into  the  custody  of  the  said  Keeper,  the  body  of  P.  D.,  this 
day  brought  before  me,  for  that  he,  the  said  P.  D.,   having  admitted 
that  he  was  present  when  a  certain  felony  and  robbery  was  committed 
upon  the  person  of  A.  B.,  on  the         day  of         last,  at  the  town  of 
,  in  the  said  county,  hath  refused  to  be  examined  respecting  the 
same.     And  you,  the  said  Keeper,  are  hereby  required  to  receive  the 
said  P.  D.  into  your  custody  in  the  said  jail,  and  him  there  safely  keep, 
until  he  shall  submit  to  be  examined  touching  the  said  felony,  or  shiil 
be  discharged  by  due  course  of  law. 

Given  under  my  hand,  the         day  of        ,  18  .     E.  F.,  Justice. 

FoKMS  OF  Commitments. 

Commitment  for  Grand  Larceny. 
Oneida  County,  ss. 
[E.  F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county,  to  any  Con- 
stable of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 
the  said  county :] 
These  are  to  command  you,  the  said  Constable,  forthwith  to  convey 
and  to  deliver  into  the  custody  of  the  said  Keeper,  the  body  of  K.  L., 
this  day  brought  before  me,  the  said   Justice,  and  charged  upon  the 
oath  of  A.  B.  and  G.  H.,  with  feloniously  stealing,  taking,  and  carry- 
ing away,  at  the  town  of         ,  in   the  said  county,  divers  goods  and 
chattels  of  the  said  A.  B.,  of  the  value  of  thirty  dollars,  that  is  to  say, 
one  silver  watch,  six  silver   spoons,  and  one  coat ;  and  you,  the  said 
Keeper,  are  hereby  required  to  receive  the  said  K.  L.  into  your  custody 
in  the  said  jail,  and  him  there  safely  keep,  for  want  of  sureties,  and 
until  he  shall  be  discharged  by  due  course  of  law. 

Given  under  my  hand,  at         ,  in  the  said  county,  the         day  of 
,  18     .  >  E.  F.,  Justice. 

Commitment  for  Assault  and  Battery. 

Oneida  County,  ss. 
[B.  F.,  Esquire,  Justice  of  the  Peace  of  the  said   county,  to  any  Con- 
stable of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 
the  said  county :] 

These  are  to  command  you  the  said  Constable,  forthwith  to  convey 
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and  deliver  into  the   custody  of  the  said  Keeper,  the  body  of  K.  L.,  ' 
this  day  brought  before  me,  the  said  Justice,  and  charged  on  the  oath 
of  A.  B.,  with  having  on  the         day  of         instant,  at  the  town  of 
in  the  said  county,  violently  assaulted  and  beat  the  said  A.  B.     And 
you,  the  said  Keeper,  are  hereby  required  to  receive  the  said   K,  L. 
into  your  custody,  in  the  said  jail,  and  him  there  safely  keep,  for  want 
of  sureties,  and  until  he  shall  be  discharged  by  due  course  of  law. 
Given  under  my  hand,  at         ,  in  the  said  county,  the         day  of 
>  18     .  E.  F.,  Justice. 

Commitment  in  the  Name  of  the  People.  '' 

Oneida  Co0nit,  ss. 
[The  People  of  the  State  of  New  York,  to  any  Constable  of  the  said 
county,  and  to  the  Keeper  of  the  common  jail  of  the  said  county : 

We  command  you,  the  said  Constable,  forthwith  to  convey  and  de- 
liver  into  the  custody  of  the  said  Keeper,  the  body  of  K.  L.,  this  day 
brought  before  B,  F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county, 
and  charged  upon  the  oath  of  A.  B.,  with  [set  forth  the  offense.]  And 
you,  the  said  Keeper,  are  hereby  required  to  receive  the  said  K.  L.  into 
your  custody,  in  the  said  jail,  and  him  there  safely  keep,  until  he  shall 
be  discharged  by  due  course  of  law. 

Witness  the  said  E.  F.,  Esquire,  at         ,  in  the  said  county,  the 
day  of         ,  18     .  E.  F.,  Justice. 

Commitment  for  Felony  where  defendant  confessed  it. 

Oneida  County,  ss." 
(E.  F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county,  to  any  Con- 
stable of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 
the  said  county  :) 
These  are  to  command  you,  the  said  Constable,  forthwith  to  convey 
and  deliver  into  the  custody  of  the  said  Keeper,  the  body  of         ,  this 
day  brought  before  me,  the  said  Justice,  and  charged  upon  the  oath  of 
,  with  feloniously  stealing,  taking,  and  carrying  away,  at  the  town 
of         ,  in  the  said  county,  one  gold  watch,  of  the  value  of  fifty  dollars, 
the  property  of  the  said  A.  B.,  which  the  said         hath  confessed  upon 
his  examination  before  me.     And  you,  the  said  Keeper,  are  hereby  re- 
quired to  receive  the  said         into  your  custody,   in  the  said  jail,  and 
him  there  safely  keep,  until  he  shall  be  discharged  by  due  course  of 
law. 

Given   under  my  hand,  at         ,  in  the  said  county,  the         day  of 
J  18     .  B.  F.,  Justice. 

Warrant  to  Discharge  Prisoner  upon  his  finding  Sv/reties  after 
Commitment. 

Oneida  County,  ss. 
(E.  F.,  Esquire,  a  Justice  of  the  Peace  of  the  said  county,  to  any  Con- 
stable of  the  said  county,  and  to  the  Keeper  of  the  common  jail  of 
the  said  county  :) 
Discharge  out  of  your  custody  the  body  of         ,  if  detained  for  no 
other  cause  than  what  is   mentioned  in  his  warrant  of  commitment, 
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dated  the        day  of        last,  (or  "instant."}  And  for  your  so  doing, 
this  shall  be  your  sufBcient  -warrant. 

Given  under  my  hand,  at         ,  in  the  said  county,  the         day  of 
,  18    .  F.  P.,  Justice. 


IIsTDEX. 


A. 

ABATEMENT, 

b7  death  or  marriage , 15 

pleading  in  when  allowed 249 

order  of 250 

still  admitted 260,  251 

to  person  of  plaintiff 251 

to  person  of  defendant 251 

that  plaintiff  sues  as  husband  and  wife  improperly 251 

misnomer 251 

when  sued  in  a  wrong  town 251 

that  plaintiff  is  an  infant . .  251 

pendency  of  former  action , 251 

that  defendant  a  non-resident  is  sued  by  long  summons 250,  251 

that  he  is  an  infant 251 

ABSENCE, 

from  the  state,  when  deducted  from 424 

time  of  commencing  an  action , 417,  418 

ACCEPTANCE, 

mustbe  in  writing  to  bind  acceptor 92 

when  not  dated,  time  of  may  be  shown 94 

effect  of  neglect  to  present  for , 100 

when  payable  at  a  place  certain , 101 

days  of  grace  allowed  on 100 

obligations  of  the  acceptor.... 101 

(See  B11.I18  OP  ExoHAKOE.) 

ACCEPTOR, 

who  is  an 100 

promises  to  accept  when  valid 100 

obligations  of  an... 100 

is  prima  facie  the  principal  debtor 102 

has  till  the  last  day  of  grace  to  pay 100 

ACCESSARIES, 

(See  Pmncipais  and  Acoessaeies.) 932 

principals  In  the  first  degree 932 

principals  in  the  second  degree 933 

accessaries  before  the  fact 936 

in  all  felonies,  may  be  accessaries 937 

evidence » ^^^ 


982  INDEX. 

Page: 

ACCIDENT, 

injuries  arising  from ->  ^^^ 

turnpike  and  railroad  corporations  when  liable  for 438 

bailees  when  answerable  for 436 

inevitable  defined 437 

(See  Negmgencb.) 

ACCOMMODATION, 

notes  or  bills 92 

diversion  of  the  purpose  of,  when  a  defense 102,  103 

endorsements  of  note 102 

acceptor  may  recover  the  money  paid  for  drawer 103 

ACCORD  AND  SATISFACTION, 

what  is  an 262 

answer  setting  up '. 262 

payment  of  part  of  demand  is  not 488 

acceptance  of  chattel  may  be 489 

when  acceptance  of  chose  in  action  is 487 

payment  of  judgment  to  justice   262 

ACCOUNT, 

matters  of 62 

actions  upon  stated 73 

between  partners 48 

when  party  required  to  exhibit 246 

balance  of  subject  of  action 48 

complaints  in  actions  for 233,  234 

books  of  when  evidence 363 

(See  Books  of  Aooocht.) 

when  interest  is  allowed  upon 491 

for  goods  sold  and  delivered - 63 

for  work  and  labor 64 

for  use  and  occupation  of  lands,  (na 68 

when  tenancy  from  year  to  year 70 

for  money  paid  for  benefit  of  another 72 

for  money  had  and  received  cases  for 72,  73,  74 

ACKNO"W"LED(JMENT  AND  PROOF, 

of  deeds  and  other  instruments 771 

before  whom  to  be  made 350 

forms  of. 771 

by  grantor  known  to  the  officer 771 

by  grsmtor  identified  by  witness 772 

by  husband  and  wife  known  to  the  officer 772 

by  husband  and  wife  both  identified  by  a  witness 772 

by  deputy  sheriff. 773 

by  a  subscribing  witness ,  773 

by  a  subscribing  witness  identified 774 

by  a  corporation 775 

clerks'  certificate  to 340 

in  other  oases 774,  775,  776 

ACTION, 

civil  supersedes  all  ancient  forms 27  48 

what  within  the  jurisdiction  of  justice 28 

on  justices  judgment 29 


INDEX.  983 

ACTIOK  —  Continued.  ^'^^' 

assault,   battery,  false  imprisonment,  &c.,  not  cognizable  by 

justice 38 

on  contract  for  recovery  of  money 28 

on  other  contracts 28 

on  special  agreements 28 

for  goods  sold. ..J 51,  63 

for  the  recovery  of  money , 51 

against  an  agent 509 

for  necessaries  furnished  wife,  &c 78,  92 

on  warranties 428 

on  warranty,  or  fraud  in  the  sale  of  property 428,  429,  459 

for  work,  labor  and  services 64 

for  money  had  and  received 73 

for  money  paid  for  defendant 88 

for  use  and  occupation 68,  69 

(See  Use  and  Occupation.) 

on  bills  of  exchange,  and  promissory  notes 92,  93 

(See  Peomissoey  Notes) 92 

for  injury  to  person  or  property 114 

to  the  person 114 

to  real  property 126 

must  be  brought  in  the  county 126 

for  taking  or  detaining  personal  property 29 

to  recover  the  possession  of  personal  property 29 

under  color  of  law,  or  legal  process 78,  79 

when  there  is  a  court  of  jurisdiction 75 

when  process  is  void  for  irregularity 75 

for  a  penalty 162 

manner  of  bringing 163 

cognizable  by  a  justice 28 

must  be  brought  within  the  county 163 

in  certain  cases  within  the  year 162 

process  in,  must  be  endorsed 165 

pleadings  in 231 

executions  upon  judgments  to  be  endorsed 542 

duty  of  jailor  on  receiving  defendant '  554 

commenced  by  attachment 197 

(See  Attachmbht) 197 

upon  bond  for  payment  of  money 29 

on  surety  bond  taken  by  him 29 

when  husband  should  join  his  wife  in 12 

against  corporations ■^ 

certain  oflBcers  of  a  county,  town  or. 17,  23 

what  parties  to  join 

the  several  parties  to  a  bill  or  note 14 

upon  a  judgment • • • ■••^^i  ^H 

for  fraud  in  a  sale,  purchase,  or  exchange  of  property 66,  57,  58 

where  the  title  to  real  estate  is  in  question 38 

of  the  time  of  commencing • 14*12 

ofthe  parties  to  an ^  ' 

upon  contract 


984  INDEX. 

Page; 

ACTION  —  Continued. 

all  the  persons  interested  should  be  made  parties 11 

for  wrongs ^ IH,  147 

of  the  joinder  of. 231 

of  the  election  of ^ ....  231 

of  the  commencement  of 174 

by  long  summons 177 

by  short  summons • .  181 

by  warrant 186 

by  long  attachment 198 

by  short  attachment 210 

against  joint  defendants 14 

where  married  woman  is  a  party 226 

table  of  defenses  to •. 250,  251 

of  the  limitations  to -. 418 

assignment  of  thing  in 12 

ADJOURNMEInT, 

statutory  provisions  concerning 274 

on  justices  motion 274 

on  motion  of  the  plaintiff, 276 

when  the  action  is  by  non  resident  plaintiff 276 

in  actions  commenced  by  warrant 277 

on  the  motion  of  the  defendant 277 

oath  of  defendant  that  he  cannot  safely  proceed  for  want  of 

witness. 277 

security  if  required  must  be  given 280 

must  not  exceed  90  days  except  by  consent 280,  282 

pleading  on  adjourned  day 281 

second  adjournment  on  defendant's  motion 282 

security  required  when  cause  commenced  by  warrant 278 

cannot  generally  be  applied  for  after  jury  sworn 277 

from  the  necessity  of  the  case  when 279 

when  an  amendment  has  been  permitted  on  the  trial 247 

justice  must  wait  one  hour  on  adjourned  day 285 

when  party  must  state  nature  of  his  demand 280 

improperly  made  a  discontinuance 286 

bond  upon  an 280 

surety  how  approved 282 

in  case  of  bastardy 713,  714 

ADMINISTERING  POISON, 

when  death  does  not  ensue 966 

exposing  poison  to  cattle 966 

ADMINISTRATOR, 

promise  Dy  must  be  in  writing 20 

cannot  be  sued  before  a  justice 19 

set-off  against,  when 21 

(  See  ExBODTORS  and  Administrators.) 

ADMISSIONS, 

(  See  EviDBNOE,  Confessions.) 

of  a  party  evidence  against  him 357 

the  whole  must  be  taken  together 357 

of  a  joint  wrong  doer,  not  evidence  against  his  co-defendant. . .  358 


INDEX.  985 

Pafi6. 

ADMISSIONS  —  Continued. 

of  a  trustee  when  not  evidence 358 

of  an  agent  when  conclusive 358 

made  in  a  pleading  conclusive  in  a  cause 358 

made  as  a  proposition  for  a  compromise  not  evidence 359 

admission  by  third  persons  when 360 

admissions  of  assignor 862 

ADULTERY, 

(  See  Seduction.) 

is  not  an  indictable  offence 864 

ADULTERATION, 

of  liquors,  misdemeanor 882 

AFFIDAVITS, 

how  made  and  verified 

when  need  not  be  entitled 378,  775 

on  an  application  for  a  warrant 188 

for  a  short  summons 185 

for  an  attachment 207 

forms  of 207 

to  obtain   process  must  state  facts  and  not  opinions 201 

for  an  execution  against  the  person 538 

that  the  justice  is.  a  material  witness 239 

on  confession  of  judgment  over  $50 622 

by  landlord  that  tenant  holds  over 692 

by  landlord  in  case   of  tenancy  at  will 696 

of  service  of  summons,  to  remove 699 

by  landlord  for  nonpayment  of  rent 693 

by  tenant  denying  material  facts 700 

of  posting  notices  for  public  highway 623 

of  commencement  of  proceedings  in  mechanics'  lien  cases 473 

in  foreclosure  cases  to  enforce  liens 473 

of  owner's  default ^73 

to  obtain  warrant  in  criminal  cases 803 

to  procure  search  warrant W94 

AFFINITY, 

how  estimated " 

disqualifies  a  iustice  from  acting 10 

juror "* 

AFFIRMATION, 

form  of,  (see  Oaths) 

AFFIRMATIVE, 

party  holding  begins  the  trial "35 

•  AFFRAY, 

what  is  an 

how  distinguished  from  riots,  routs,  &c 869 

must  be  public  and  to  the  terror  of  the  people 869 

threatening  words  are  not  enough 870 

when  doors  may  be  broken  open  to  suppress 810 

powers  of  constables  in  suppressing  and  in  arresting  offfenders . .  81 0 

indictments  for 

AGENT,  „_ 

what  is  an  and  his  authority ""' 


986  INDEX. 

Page; 

AGENT  —  Continued 

his  authority  may  be  implied 507 

special  powers  of 508 

general  defined 607 

principal  bound  by  his  acts  when  made  at  the  time 508 

cannot  delegate  his  authority 508 

must  contract  in  name  of  his  principal  or  personally  bound ....  608 

payment  to,  when  good 608 

factors  are  agents,  (see  factors) 508 

acting  within  scope  of  his  authority,  nut  personally  liable 509 

when  personally  liable 608 

money  received  by,  received  to  principal's  ase 509 

fraud  committed  by,  principal  bound 609 

principal  liable  for  injuries  caused  by  negligence  of 509 

AGREEMENT, 

for  sale  of  land  not  a  license  to  enter 129 

may  be  made  by  authorized  agent 608,  609 

special,  defined '. 129 

actions  upon  (see  actions) 132 

when  and  how  varied 133 

void  by  statute  of  frauds,  when 76 

not  within  the  statutes,  when 60,  61 

in  consideration  of  marriage 60 

parol  for  leasing  land,  more  than  a  year 69,  70 

for  permitting  a  highway  to  be  laid  out 681 

to  pay  for  improvements  on  real  estate 53.  64 

for  drawing  a  lease,  (see  Lease.) 

ALIEN, 

not  competent  jurors 820 

ALTERATION, 

of  a  bill  or  note,  without  consent,  void 92,  93 

presumed  to  have  been  made  before  negotiated 482 

of  a  contract  by  consent 483 

^         without  consent  of  the  party '. 484 

when  it  avoids  a  deed • 484 

when  presumed  to  have 'been  made  by  the  parties 486 

of  process  void  when '. 175 

AMBASSADORS, 

privileged  from  arrest,  when 193 

AMBIGUITY.. 

in  contracts  how  explained  or  made  certain 851 

latent  may  be  explained 351 

patent,  on  face  cannot  be  explained 852* 

AMENDED  RETURN, 

how  and  when  made,  (see  return) 570 

AMENDMENTS, 

power  of  justice  in  relation  to 247 

care  to  be  used  in  allowing 247 

mistakes  amendable  till  after  judgment 247 

in  the  discretion  of  justice 247 


INDEX.  9»/ 

ANIMALS,  ^^^^' 

property  in 119 

injuries  from  ferocious 119 

from  domestic 119 

what  are  personal  property 146 

increase  of,  when  let  for  hire r" 146 

estrays 147 

when  may  kill  ferocious 146 

or  doga  chasing  sheep 123 

injuries  to 146 

injured  by  dogs,  (see  dogs) • 120 

when  notice  of  their  vicious  habits  must  be  shown 120 

any  one  is  justified  in  killing  dangerous 123 

owners  of  dogs  may  be  compelled  to  kill  them 121 

when  bound  to  fence  against  them 121 

when  bound  to  keep  them  at  home 121 

rules  as  to  when  driven  on  the  highway 117 

rules  as  to  running  at  large,  (see  cattle) 117 

involuntary  trespasses  committed  by 119 

entering  on  lands  in  pursuit  of  ravenous 120 

person  having  possession  liable  for   injury 146 

committed  by 119,  120 

ANSWER, 

defined 246 

when  to  be  made 246 

of  matters  in  abatement 250 

to  the  jurisdiction 250 

to  the  person  of  the  plaintiff 250 

to  the  person  of  the  defendant 250 

to  the  process 250 

forms  of. 249 

by  partners 251 

when  containing  matters  in  abatement 250 

containing  a  bar  to  the  action 251 

infamy 251 

lunacy,  drunkenness "5 

coverture "51 

requisites  of. 249 

should  meet  each  allegation  in  complaint 249 

former  recovery  for  same  cause,  "see  former  recovery," 259 

former  action  in  which  demand  was  set  off. 259 

former  action,  in  which  it  might  have  been  set  off. 259 

setoff 251 

former  trial  and  judgment  for  same  cause 260 

may  be  put  in  on  adjourned  day 281 

award  and  satisfaction ^"^ 

tender  before  action  commenced ■  •  •  414 

justification  for  defective  line  fence 1 28 

close  a  public  highway ]^ 

where  the  title  to  land  is  in  question 'SM 

("  See  Title  to  Land.") 

^  262 

form  of  answer 


988  INDEX. 

Page. 
APPEAL, 

provisions  of  the  code  concerning 669 

appellate  court 560 

how  brought 561 

stay  of  execution  upon 565 

security,  and  form  of 565 

to  whom  security  given  in  case  of  justice's  death 566 

to  whom  notice  of  appeal  in  case  of  justice's  death 566 

return  by  the  justice 568 

detective  return,  how  amended 570 

determination  of,  in  case  of  death  of  justice , 571 

bearing  of 571 

judgment  upon 572 

judgment  roll.. , 574 

rule  in  relation  to  costs 675 

restoration  of  amount  collected  on  judgment 574 

set  off  of  costs 574,  577 

costs  upon 575 

form  of  the  notice  of 563 

stay  of  proceedings  upon 566 

form  of  security 565 

stay  of  justices  execution  if  issued 666 

return,  duty  of  justice  to  make 567 

by  justices  out  of  office 569 

amendment  of 670 

form  of  amended 570 

notice  for 570 

form  return  of  special  sessions 855 

appeal  may  be  prosecuted  without  giving  security  for  stay  of 

proceedings 565 

in  cases  of  cattle  running  at  large 682 

APPEARANCE, 

of  the  parties  in  an  action 223 

the  justice  should  wait  an  hour  for 227 

for  a  good  reason  may  \tait  longer 228 

neglecting  to  appear  is  a  discontinuance 228,  229 

when  permitted  to  appear  after  defendant's  default 228,  229 

when  required  of  plaintiff  on  return  of  warrant 228 

a  reasonable  time  should  be  given 228 

on  return  of  warrant,  judgment  cannot  be  pven  without  plain- 
tiffs  228,  229 

on  return  of  summons   served  by   copy,  the  justice   should 

wait  one  hour 223 

statutory  provisions  concerning 223 

by  a  corporation 223 

may  be  by  an  attorney 223 

proofs  of  attorney's  authority 227 

by  an  infant,  statutory  provisions  concerning 224 

manner  of  appointing  guardian  of  infant 224 

consent  of  guardian 225 

guardian  of  infant  plaintiff,  liable  for  costs 225 
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APPE  AEANCE  —  Continued.  *^*' 
gaardian  of  infant  defendant,  plaintiff  must  see  appointed.  ..225,  226 

guardian  when  selected  by  defendant  to  sign  consent 226 

may  employ  an  attorney  to  assist  him 226 

no  guardian  necessary  for  married  women 226 

(See  Markied  ■Womem.) 

APPLICATION, 

for  a  short  summons 182 

for  a  warrant  to  be  accompanied  with  affidavits 186 

with  security 190 

affidavit  upon 189 

for  an  attachment  to  be  accompanied  with  affidavit 186 

with  bond 190 

proof  necessary  upon 189 

form  of. 189 

affidavit  under  revised  statutes 198 

under  the  act  to  abolish  imprisonment  for  debt 199 

&cts  to  be  stated  in 201 

security  on 204,  208 

subpoena  on 202 

papers  on  not  prepared  by  the  justice 202,  203 

APPBENTICE, 

may  be  corrected  by  master 731 

master  entitled  to  earnings. 731,  732 

statutory  proceedings  concerning 731 

form  of  certificate  of  justice 731 

form  of  consent  of  justice 731 

form  of  indenture 732 

form  of  certificate  indorsed  on  Indenture 733 

agreement  to  instruct  apprentice 733 

person  bound  to  perform  his  contract 734 

complaint  in  case  of  neglect 734 

warrant 734 

warrant  to  commit 735 

when  guilty  of  misdemeanors 735 

complaint  in 736 

•warrant  in 736 

record  in • '"" 

warrant  to  commit 737 

master  guilty  of  misusage 739 

complaint 740 

proceedings  in 740 

AKBITEATION, 

statute  concerning °™ 

submission  to,  may  be  by  parol 686 

formby  a  bond °°J 

short  form  of  submission o°' 

by  giving  mutual  notes ^°° 

to  two  arbitrators  to  select  a  third 688 

may  be  in  relation  to  real  estate 685 
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ARBITRATION  —  Continued. 

when  it  requires  an  award  in  a  specified  time  it  must  be  com- 
plied with 685 

revocation  of 3^7 

hearing  of. 687 

obtaining  subpoena  for  witnesses  to  attend 689 

oath  to  arbitrators 689 

oath  to  the  witnesses 685 

a  majority  may  make  an  award 686 

should  appoint  a  time  and  place  of  hearing  and  give'  notice  to 

parties 687 

award  must  correspond  with  submission 686 

must  dispose  finally  of  matters  submitted 686 

must  be  certain 686 

the  payment  of  costs 688 

the   performance 689 

form  of . ., 689 

revocation  of  submission 687 

damages  upon 688 

ARREST, 

how  made 219 

cannot  be  made  on  Sunday  when 220 

nor  on  Saturday  on  persons  observing  it  as  the  sabbath 220 

must  not  be  made  by  breaking  a  dwelling 219 

women  not  liable  to,  in  action  on  contract 219 

persons  priviledged  from ]  93 

when  irregularly  made 196 

after  an  escape,  may  be  made  by  breaking  open  a  dwelling 219 

obtaining  discharge  from,  by  priviledged  person 196 

detaining  prisoner  after 196 

officer  may  require  an  assistant  in  making «. 218 

ARSON, 

what  is 945 

by  statute 946 

in  the  first  degree 946 

in  the  second  degree , 946 

in  the  third  degree ;  . .  946 

in  the  fourth  degree 947 

punishment  of 948 

ASSAULT  AND  BATTERY, 

definition  of 871 

how  punished 878 

evidence  in 878 

defenses  in 878 

with  intent  to  commit  felony 875 

(See  Special  Sessions.) 

ASSEMBLIES, 

unlawful  assemblies 864 

what  constitutes  one 865 

ASSIGNED, 

right  of  set-off,  against  when 256  268 
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of  a  cause  of  action  on  contract 256 

mu3t  sue  in  his  own  name 262,  256 

ASSIGNMENTS, 

voluntary 455- 

relative  rights  of  assignee  and  debtor 456 

by  insolvent  when  deemed  valid 456,  467 

ASSIGNOR, 

of  a  demand,  a  competent  witness 378 

ATTACHMENT, 

long  attachment 197 

short  attachment 210 

long  when  issued 199 

application  and  aflBdavit  required 205 

bond  when  required 207 

form  of 208 

may  be  amended  after  service t 221 

(See  Amendments.) 

witness  may  be  compelled  to  testify  on 202 

application  for 205 

form  of 209 

short  when  to  be  issued 210 

security  required  upon 212 

afSdavit  necessary 211 

application  for  should  be  made  in  writing 212 

care  requisite  in  issuing 198,  199 

must  be  filled  up  by  a  justice 175,  177 

service  and  return  of 214 

what  may  be  attached 

(See  Execution.) 

goods  attached,  not  to  be  removed  if  bond  given 214 

form  of  bonds  to  be  given 214 

amount  of  bonds  to  be  required 215 

sureties  upon,  how  approved 215 

lien  of  the  attachment 216 

when  receipt  for  goods  may  be  taken 216 

inventory  of  goods  to  be  made  and  served 214 

form  of 21a 

the  serving  must  be  made  before  return  day 213 

may  authorize  one  not  a  constable  to  serve 218 

against  a  defaulting  witness 290 

how  served 292 

fees  of  oflScers,  paid  by  witness  unless  good  cause  shown 293 

on  return  the  justice  should  determine  who  should  pay  the 

costs • 293 

costs  of,  how  collected 295 

ATTORNEY, 

principal  liable  for  negligence  of 509 

when  privileged  from  arrest •. 194 

privileged  communications  to 382 

all  persons  may  appear  in  justices'  court 228 
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authority  of  to  appear  must  be  proved 227 

notice  to,  is  notice  to  the  principal,  when  a  tender  may  be  made 

to  if  demand  left  with  him 413,  414 

general  powers  of 74 

action  by  for  services 68 

AtrCTIONEERS, 

are  within  the  rules  applicable  to  factors 508 

AUTHENTICATION, 

of  proof  or  acknowledgment,  kc 34S,  846 

of  copies  of  records,  or  papers  filed 350 

AWARD, 

CSee  Aebitkatioh^  685.) 


B. 

BACKING  WARRANTS, 

when  indorsed  by  justice 808 

what  warrants  may  be  indorsed 808 

form  of  indorsement 809 

of  showing  warrants 809 

BAIL, 

on  adjournment  of  action 278 

in  criminal  cases 823 

in  what  cases  justice  may  take 823,  824 

liability  of 147 

(See  Damages.) 

BAILEE. 

who  is  a 147 

when  entitled  to  an  action  for  conversion 147, 149 

responsibility  of 149 

not  liable  for  loss  by  inevitable  accident 150 

abuse  of  confidence,  renders  him  liable 151 

when  answerable  for  moneys  received 151 

BAILMENT, 

defined 149 

classified 149 

BANK  BILLS, 

when  a  tender,  (see  tender) 414 

may  be  levied  upon 548 

BAR, 

defenses  in 250 

when  they  must  be  interposed,  the  first  opportunity 251 

requisites  of  answer  in 251 

former  suit  for  same  cause .-. 259 

a  judgment  for  the  same  cause 260 

a  set-off"  in  former  action 262 

omission  to  set-off"  claim  in  former  action 260,  261 

matter  of  defence  in  former  action 262 

release  of  causa  of  action 259,  260 

award 686,  087 
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BASTARDY,  ^"''*" 

statute  in  relation  to 711 

examination  before  birth 712 

examination  after  birth 712 

warrant  in 712 

subpcena  in 713 

bond  on  adjournment 714 

order  of  filiation 716 

bond  on  appeal,  by  defendant 717 

costs  to  be  paid 716 

warrant  to  commit 718 

warrant  to  discharge  defendant 719 

indorsement  by  justice,  when  defendant  in  another  county  ....  720 

indorsement  by  justice 720 

bond  for  appearance  in  another  county 721 

certificate  of  justice  in  another  county 722 

warrant  to  commit  mother  refusing  to  testify  723 

summons  requiring  mother  to  show  cause 724 

order  In  relation  to  the  mother 724 

warrant  to  commit  mother  who  refuses  to  comply,  &c 725,  726 

process  requiring  mother  to  appear 726 

warrant  to  seize  property  of  father,  8«5 727 

husband  not  bound  to  support  wifes .'.... 727,  728 

compromise,  when  may  be  made 728 

authorities  in 729 

BATTEET, 

definition  of 872 

what  acts  amount  to 872 

included  in  every  assault 872 

evidence 872 

BAWDY  HOUSE, 

keeping  a  misdemeanor 863,  864 

letting  houses  to  be  used  as 864 

keepers  punished  as  disorderly  persons 864 

proceedings  in 864 

indecent  exposure  of  person 863 

BE6GAES  AND  VAGRANTS, 

how  defined 755 

duty  of  constables  and  other  ofiScers 755 

how  proceeded  against 756 

requisites  of  record  of  convictions  756 

form  of  commitment 757 

commitment  of  child  found  begging t  • 757 

BETTING  AND  GAMING, 

notes  given  for  void 402,  403 

are  void  in  hands  of  bona  fide  holder 403 

a  misdemeanor 881,  882 

how  punishable °°^ 

BIGAMY,  AND  UNLAWFUL  MARRIAGES, 

what  constitutes  an  unlawful  marriage 922 

the  penalty ^^ 

Jji 
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BIGAMY  AND  UNLAWFUL  MAKKIAGES  —  Continued. 

exceptions  provided  by  statute 922 

indictments,  when  to  be  found 922 

when  marriages  are  void 923 

when  marriages  ave  valid 924 

evidence,  necessary  to  prove 924 

BILLS  OF  EXCHANGE ,  AND  PROMISSORY  NOTES 91 

description  and  form  of  a  bill 92 

parties  to  a  bill 93 

need  not  be  dated 93 

parties  to  a  note 93,  94 

who  maybe < 94 

must  be  payable  in  money 93 

time  of  payment,  how  limited 93 

payee  shoiild  be  specified 93 

if  not  payable  to  any  person  or  to  bearer,  invalid 93 

payable  to  a  fictitious  person 94 

when  made  by  two  in  singular  number 95 

by  joint  and  several  makers 95 

when  negotiable  only  by  indorsement. 93 

how  negotiable  after  indorsement 93 

description  of  endorsement 93 

presumed  delivered  at  its  date 94 

need  not  express  "for  value  received." 93,  94 

when  alterations  renders  them  void 95 

made  to  order  of  fictitious  person ,  94 

transferable  by  delivery 94 

indorsement  may  be  made  by  agent  or  partner 94 

a  guaranty  may  be  written  over  indorsement 97 

actions  upon  lost  notes 97 

statutory  provisions  concerning 97,  98 

evidence  need  not  show  bill  destroyed 97 

when  made  to  order  must  be  indorsed 93 

holder  presumed  the  owner 97 

of  notes  or  bills  payable  at  sight,  or  at  a  time  after  sight 101 

when  failure  of  consideration  may  be  shown 102,  401 

(See  Bona  Fide  Holder.) 

bank  checks  are  bills 99 

when  not  on  time,  payable  on  presentment 101 

how  long  it  may  be  deferred 101 

days  of  grace  upon 99 

method  of  computing  time  for 99 

in  case  of  months 99 

when  payable  at  a  bank  must  be  presented  there 101 

must  be  there  within  business  hours 102 

when  not  payable  at  a  certain  place,  where 102 

manner  of  demanding  payment .'. .. ..  104 

when  payment  of  precedent  debt 103 

what  is  not  a  discharge 101 

BONA  FIDE  PURCHASER. 

aelinea 399 
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when  protected  in  a  purchase  from  fraudulent  vendee 399 

of  property  after  execution  issued 400 

of  bill  or  note  protected,  when 401 

certain  exceptions  to  the  rule 402 

when  not  deemed  a  diversion 402 

exchange  of  notes  not  usurious 403 

BOND, 

on  issuing  an  attachment 208 

to  prevent  the  removal  of  goods  attached 214 

by  claimant  of  property  attached 215 

on  adjournment  of  cause  on  contract 280 

on  adjournment  in  bastardy 717 

of  inn-keepers 587 

of  store-keepers 592 

upon  lost  instrument 98 

required  by  §  16  license  law 599 

BOOKS  OF  ACCOUNT, 

when  evidence 363 

what  necessary  to  prove  to  make  them  evidence 863,  364 

BOTJNDAKIES  OF  LAND, 

on  road,  or  stream 127 

in  other  cases 127, 128 

BREACH  OF  THE  PEACE, 

unlawful  assemblies ; 864 

riots 866 

routs 869 

affrays 869 

assault  and  battery 871 

acts  tending  to 871 

BRIDGES,                             (See  Highways,) 617 

BREACH  OF  TRUST, 

by  various  persons 76,  77 

remedies  for ^® 

public  officers  answerable  for 77 

BURTHEN  OF  PROOF, 

on  the  party  holding  the  affirmative 335 

changes  sides  in  certain  cases  335,  336 

In  actions  for  violation  of  excise  laws 164 

when  the  negative  must  be  proved 164 

in  action  against  a  witness  for  not  attending  court , 166 

BURGLARY,  ggg 

definition  of 

in  the  first  degree,  what  is «ou 

manner  of  committing 

in  the  second  degree,  what  is 

in  the  third  degree,  what  is »  ^ 

punishment  of  in  the  several  degrees 9&^ 

BURNING,                                .„      .          V  945 

(SeeAEBON) *"' 
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CALLINa  A  CAUSE, 

on  return  of  process ■ .     223 

in  other  cases 228,229 

CANAL  OFFICERS, 

when  privileged  from  arrest 197 

CARE, 

degrees  of  defined , .  149 

(See  Bailee.) 

Carrier, 

responsibility  of 149 

CATTLE. 

injuries  committed  by 143 

town  regulations  in  relation  to 140 

damages  by  when  not  lawfully  in  the  highway 143 

of  the  duties  concerning  at  common  law 140 

traveling  on  the  highway 117,  141 

the  possessor  liable  for  damages  by 141 

owner  of  vicious,  when  liable 121 

seizure  of.  running  at  large 674 

proceedings  on  such  seizure, 674 

duty  of  overseer. ,,,,,, ,..,,.. 675 

form  of  complaint  by  overseer 676 

form  of  complaint  by  owner  or  occupant 676 

form  of  summons 677 

hearing  of  complaint 678 

form  of  answer ..  679 

warrant  of  sale 679 

constable  return  of  sale 680 

to  whom  surplus  to  be  paid. 680 

when  surplus  to  be  demanded 681 

when  owner  may  obtain  animals  before  hearing 681 

appeals  to  county  court 682 

form  of  notice  of  appeal 682 

when  and  how  appeal  to  be  taken 683 

CERTIFICATE, 

of  clerk,  authenticating  records 343,  344,  346 

of  conviction  before  special  sessions 850 

of  acknowledgment  of  deeds,  &c 771 

of  justices  judgment 340 

CERTIORARI  FORMS 858  etc, 

CHALLENGE, 

of  jurors , 328 

to  the  array 324 

to  the  polls        324 

principal  challenge , 824 

tried  by  the  court 325 

for  favor 325 

tried  by  triers 826 

method  of  trial  of, 826 

not  to  be  made  until  full  jury  appear 32" 
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cause  of  challenge  must  be  stated 327 

decision  upon  and  its  effect . . 827 

oath  on  challenge  to  the  array 327 

oath  on  challenge  for  favor 327 

CHATTEL  MORTGAGES, 

form  of ; 439 

when  valid  though  not  filed 441 

what  constitutes  a  fraudulent 442,  443 

when  property  mortgaged  may  be  levied  on 441 

omission  to  file,  effect  of 441 

when  valid  between  the  parties 441,  442 

how  explained 442 

CHATTELS, 

real  not  liable  to  justices  execution 643 

personal,  what  liable  to  execution 643 

(See  Exempt  PROPEitt) 543,  544 

CHEATS, 

(See  Faise  Personating  AnotHeh.) 

cheats 913 

what  constitutes  at  common  law 913 

as  to  private  cheats 914 

what  constitues  false  personating  and  cheats 914 

fraudulently  producing  an  infant 915 

acknowledging  conveyances 915 

falsely  personating  another 915 

penalties  for 915 

CHECK, 

isa  bill  of  exchange 99 

not  entitled  to  grace 100 

not  evidence  of  indebtedness 370 

CHILDREN, 

compelled  to  support  poor  parent 481 

(See  Parent  AND  Child) 480 

CLERGYMAN, 

action  for  services 194 

piiviledged  communications  to ■• 382 

CLERKS  AND  SERVANTS, 

stealing  by 898 

punishment  of. 900 

evidence  of. 899 

CLOSE, 

defined 128 

COLLISION, 

accidents  by  upon  the  road 118 

of  vessels  or  other  crafts 118 

COMMENCEMENT  OF  ACTIONS, 

by  voluntary  appearance  or  by  process 174 

when  deemed  commenced 174 

care  to  be  used  in  commencing 174 

by  summons 
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loDg  summons 177 

description  of  parties  in 178 

time  how  commuted  in 177,  220 

against  one  observing  Saturday  as  sabbath 220 

how  served 219 

place  of  return 174,  176 

short  summons 181 

afSdavits  to  procure , 183 

by  warrant 186 

in  what  cases 187 

when  the  only  process 187 

affidavit  required  for 188 

form  of  in  action  not  on  contract 188 

form  of  in  action  upon  contract 189 

rules  relative  to 189, 190 

should  not  be  entitled 188 

what  it  must  contain 187 

security  required  from  non-resident  plaintiff. 190 

form  of  warrant 1 91 

by  attachment 197 

two  kinds  of 198 

long,  when  issued 198 

application  for  to  be  in  writing 205 

accompanied  by  affidavit 205 

should  specify  under  which  act  it  is  wanted .'.  207 

formof. 209 

bond  with  sureties  to  be  given 208 

under  the  act  to  abolish  imprisonment,  &c , 210 

affidavit  required 211 

what  to  contain 211 

form  of,  under  revised  statutes 209 

under  the  non-imprisonment  act 208 

facts  to  be  stated  in  fully 209,  210 

if  facts  are  stated  tending  to  establish  a  case 208,  209 

the  justice's  decision  conclusive 211 

insufficiency  of  when  taken  advantage  of. 250 

care  requisite'n  drawing 212 

cases  illustrating  the  necessity  of  care 212 

subpoena  for  witnesses 202 

bond  with  approved  surety  required  before  issue 208 

requisites  aud  form  of. 208 

form  of  attachment 209 

when  it  may  be  amended 210 

short  attachment,  when  authorized 210 

security  required  upon 210 

affidavit  necessary  and  its  contents  and  form 210 

form  of  similar  to  long  except  in  its  return 21 1 

justice  liable  if  irregularly  issued 211 

to  be  filled  up  by  the  justice 175 

should  show  the  demand  does  not  exceed  justice's  jurisdiction.  25 
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COMMENCEMENT  OF  ACTIONS  —  Continued.  ^*^°' 

cannot  be  issued  or  served  on  Sunday 220 

in  an  action  for  penalty  to  be  endorsed,  wlien 168 

irregularity  in  the  issue  or  service  waived  by  appearance  and 

pleadings 250;  251 

against  joint  defendants  where  served  upon  one 179 

efifect  of  judgment  in   such  case 179 

COMMISSIONERS  OP  EXCISE, 

(See  License  Law) 582 

COMMISSION, 

to  examine  a  witness 297 

statutory  provisions  concerning 297 

when  necessary 298 

notice  of  application  for 299 

proof  of  service  of  notice 800 

when  granted,  and  form  of. 300 

settlement  of  interrogatories 302 

form  of  inten-ogatories 301 

form  of  cross  interrogatories 301 

approval  by  the  justice. . .  •. 302 

issuing  of  tho 300 

execution  and  return  of. 302,  303 

subpoena  to  witness 303 

oath  to  witness 304 

deposition 304 

exhibits  to  be  marked  and  attached 303 

when  deposition  may  be  read 305,  306 

costs  of. ^ 529 

COMMITMENT, 

of  drunken  person  till  sober 601 ,  602 

for  larceny 825 

for  assault  and  battery 849 

for  contempt 557 

of  witness  refusing  to  testify 293 

of  prisoner,  general  form  of 829 

of  apprentice  for  refusing  to  serve 737 

on  conviction  by  special  sessions 849 

of  father  of  bastard  child '. 623 

of  mother,  for  refusing  to  disclose  father 723 

of  mother  of  bastard  for  not  giving  bond 725 

of  disorderly  person 744 

of  a  vagrant 767 

for  disturbing  religious  meeting 752 

COMMITTEE, 

of  idiots  or  lunatics.  (See  Idiots.) 

COMMON  CARRIER, 

responsibility  of '37 

who  is  a 487,438 

COMMON  NUISANCE, 

(See  Nuisance.) 492,  498 
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COMMUNICATIONS, 

privileged,  when 382 

(See  Pkivilegbd  Communioations. ) 382 

COMPLAINT, 

what  is  a 231 

rules  in  relation  to 231 

must  state  the  facts  relied  on 232 

in  actions  for  a  statutory  penalty 236 

amendment  of. .' •  •  •  •  232 

against  partners 232 

time  and  place,  when  material  233 

when  performance  should  he  alleged 233 

on  special  contracts 233 

statement  of  contract  in 233 

when  condition  precedent  was  to  be  performed 233 

on  contract  made  by  an  agent 57 

forms  of. 233,  234 

on  special  contracts  not  in  writing 283 

on  sales  of  property 234 

upon  implied  contracts 234 

for  money,  goods  or  labor ' 234 

for  injui-ies  to  the  person,  or  property 234 

for  a  penalty 236 

for  violation  of  excise  laws 236 

for  fraud  in  the  sale  or  exchange  of  property 233 

damages  claimed  must  not  exceed  $200 232 

COMPETENCY  or  WITNESSES 370 

(See  Evidence.) 834 

COMPOUNDING  OFFENSES, 

illegal  consideration 87 

COMPROMISING  OFFENCES 827 

when  allowed 827,  828 

COMPEOMISE, 

proposition  for,  not  evidence  against  the  party 862 

CONCEALMENT, 

fraudulent,  of  defects,  is  a  fVaud  and  avoids  a  sale 484,  458 

of  a  fact  which  a  contractor  is  bound  to  communicate,  a 

fraud 434,  458 

concealment  of  any  fact  with  intent  at 67,  58 

CONDITIONAL  DELIVERY, 

upon  contracts  of  sale  to  render  sale  absolute,  purchaser  must 

perform  the  conditions. 68,  64 

waiver  of  the  condition  in 64,  65 

CONFESSION  OF  JUDGMENT, 

provisions  concerning 520 

irregular  unless  defendant  appears 520 

when  over  $60,  affidavits  to  be  annexed 520 

form  of  affidavit  and  confession 620 

justice  may  take  to  $500 29 

a  demand  over  $50  may  be  divided 521 

CONGRESS, 

members  of  privileged  from  arrest 198 
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CONSANGUINITY,  ^*^^" 

(See  Reiationship.) 323 

challenge  to  the  array  for 323 

to  a  juror  for  favor 324 

CONSIDEEATION, 

necessary  in  a  contract 49 

what  it  piay  he 49 

slightest  will  suppctrt  the  action, 50 

one  promise  good  for  another,  when 50 

moral  ohligation  sometimes  good 50,  51 

a  proper,  to  another  for  the  benefit  of  third 51 

delivery  to  a  person,  property  levied  on 51 

on  contract  to  pay  by  installments 51 

agreement  to  purchase  property  over  $50  in  value,  when  not 

good 54 

to  use  influence  in  procuring  passage  of  laws 55 

contract  between  A.  and  B.,  wherein  B.  agrees  to  pay  C,  good.  66 

fraud  vitiates 56 

committed  by  an  agent,  principal  liable 57 

when  sale  procured  by  fraud  no  title  passes 69 

endowment  of  literary  institution  not  good 60 

all  contracts  must  be  founded  on  some  legal 60 

a  parol  lease  of  land  for  a  year  to  commence  at  a  future  day . .  61 

a  mutual  promise  amounts  to  good 61 

money  deposited  with  individual,  good 62 

CONSPIRACY, 

a  misdemeanor 877 

what  acts  amount  to .' 877 

evidences  in  cases  of 878 

wife  a  witness  when 879 

CONSTABLE, 

summons,  warrant  and  attachment,  to  be  directed  to 175 

cannot  act  by  deputy 218 

person  may  he  authorized  to  serve  process 218 

manner  of  service  of  summons 212 

when  refused  admittance 219 

how  to  execute  venire 317 

oath  to  when  placed  in  charge  of  a  jury 512 

his  duty  on  receiving  execution 543 

on  what  he  may  levy 547,  648 

the  interest  of  a  joint  tenant  or  partner 547 

growing  crop "*' 

goods  bound  by  levy  on  older  execution 549 

when  goods  cannot  be  found  on  execution 549 

when  he  may  enter  dwelling  of  defendant  to  make  a  levy 543 

conveying  defendant  in  execution  to  jail 554 

power  in  searching  for  goods  on  execution 543 

levy  what  constitutes  by 549 

must  be  endorsed  on  execution 552 

sa  le  must  be  made  in  the  life  of  the  execution 563 

time  of  must  be  endorsed  and  notice  of  sale  immediately  given.  552 
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CONSTABLE  —  Continued. 

sale  of  goods  upon ^63 

delivery  of  goods  to  a  receiptor 66^ 

goods  receipted  must  be  demanded  before  return  day 553 

arrest  by  on  warrant 191 

to  notify  the  plaintiff  of. 191 

of  prisoner,  after  escape 818 

resistance  to  a  constable 813 

return  of  execution  by 551 

cannot  break  outer  door  of  defendant's  dwelling  to  make  a  levy.     543 

taking  receipt  for  goods  levied  on 561 

cannot  pay  execution  and  then  collect  it S-")! 

liability  of,  and  his  sureties 5bl,  552 

duty  in  conveying  defendant  to  jail 554 

liability  for  not  returning  execution 551 ,  552 

fees  of. 531 

CONTEMPT  OF  COUET, 

statutory  provisions  concerning 555 

record  of  conviction 557 

form  of  record 557 

warrant  to  answer  for 556 

of  commitment  for 557 

when  committed  in  presence  of  court 655,  550 

defense  of  the  accused 556 

evidence  of,  by  witness  refusing  to  be  sworn 293 

warrant  of  commitment  against  witness 295 

CONTRACT, 

defined 49 

CONTRACT, 

defined 49 

classes  of 49 

express  and  implied 49 

by  whom  made 50 

founded  on  the  mutual  agreement  of  the  parties 51 

sufficient  and  lawful  consideration  necessary 61 

consideration,  what  necessary  for  the 50 

usurious,  void,  (see  usury.) 500 

immoral,  void 65,  66 

mutual  promises -60,  61,  62 

against  public  policy 56 

requisites  of  in  sales,  by  statute  of  frauds 61,  62 

in  other  contracts,  by  statute  of  frauds 62 

to  promote  elections 66 

when  not  usurious  in  inception  affected  by  subsequent  usury..     607 

illegality  of  may  be  shown 507 

void  for  fraud  or  deceit 507 

when  title  passes ' —      60 

requisites  of,  by  statute  of  frauds 49 

delivery  upon 67 

when  absolute 6C 

when  avoided  for  fraud 56^   &*, 
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CONTRACT  —  Co,itinued.  ^*^*' 

in  writing,  how  interpreted 351 

not  by  parol  testimony 351 

latent  ambiguity  in,  explained 361 

another  writing,  when  a  part 351 

void  by  statute  of  frauds,  not  to  be  performed  within  a  year. . .     107 

to  answer  for  the  debt  or  miscarriage  of  another 107 

in  consideration  of     arriage 107 

for  leasing  of  lands  for  mure  than  a  year,  or  a  sale  of  lands . .  .69,  70 

by  executor  or  administrator,  to  pay  debts  of  decedent 20 

may  be  made  by  agents 508 

the  acts  of  the  agent  in  making  bind  his  principal 508,  509 

by  joint  and  several  contractors 18,  19 

by  public  ofiScers 17 

actions  upon  in  justices'  courts  classified 28 

on  warranty 428 

for  work,  labor  and  services 54 

obtained  fraudulently 56,  57 

when  Infant  may  recover  for  serving 411.  412 

between  master  and  servant 731 

recoupment  of  damages 403 

when  contract  price  governs,  an  alteration  thereof 67 

builder  cannot  recover  when  he  deviates  from 66 

by  maker  of  a  chattel  upon  an  order,  when  refuse  to  accept. .  .64,  65 

upon  a  building,  the  owner  neglecting  to  furnish  materials 65 

to  perform  work  in  a  certain  time 65 

the  employer  preventing  its  fulfilment  liable  to  damages 65,  66 

contractor  cannot  recover  additional  price  for  using  better  ma- 
terials         66 

for  professional  services 68 

none  implied  to  pay  for  voluntary  services 68 

when  afffeeted  by  another  made  at  same  time 

damages  in  action  upon 68 

alteration  of  by  consent 68 

erasures  and  alterations 64 

for  illegal  purposes  void 56,  57 

for  money  had  and  received  to  plaintiff's  use 72 

for  money  paid  for  defendant 72,  88 

for  money  lent 72 

for  use  and  occupation 68 

CONTKIBXJTION, 

action  by  one  joint  contractor  against  another 90 

CONVERSION, 

evidence  of. • 

implied  in  all  cases  of  unlawful  detention 147,  148 

slight  agency,  evidence  of 150,  151 

when  actionbaired  by  limitation 418 

CONVICTION, 

how  proved 

when  evidence,  and  how  far  conclusive d4& 

...        «  860 

requisites  oi 
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CONVICTION  —  Continued. 

record  of  under  license  law 608 

record  of  for  sabbath  breaking 764 

record  of  as  disorderly  person 744 

judgments  on,  how  entered 744 

certificate  of 755 

of  a  vagrant 756 

COPIES, 

of  public  papers  and  records,  when  evidence 350 

office  records,  when  evidence 350 

sworn,  when  evidence 342 

how  made  and  proved 842,  343 

manner  of  certifying 345 

certified  by  certain  public  officers,  when  evidence 345 

the  certificate  must  comply  with  the  statute 345 

of  justice's  docket 314,  315 

of  records,  and  judicial  proceedings  of  other  states 344 

of  records  and  proceedings  of  foreign  country 344,  345 

CORPOREAL  PUNISHMENT, 

right  of  parent,  master  or  schoolmaster  to  ipflict  punishment. .  125 

CORPORATION, 

may  be  sued  ia  a  justices'  court 22 

actions  by  and  against 22 

manner  of  service  upon 28 

(See  Summons.) 

COSTS, 

when  judgment  is  to  be  g^ven  with 527 

not  given  on  a  mere  discontinuance 

judgment  does  not  include  the  costs  of  the  losing  party 528 

judgment  not  reversed  for  an  improper  allowance  of 528 

of  justice  in  civil  cases S28 

of  justice's  fees  in  criminal  cases 580 

fees  of  courts  of  special  sessions 530 

constables  fees  in  civil  actions 63] 

constable's  fees  in  special  proceedings 632 

constable's  fees  in  criminal  cases 532 

form  of  aflidavit  of  constable 632 

witnesses'  fees 634 

constable's  fees  in  special  proceedings 685 

what  items  taxed  over  $5 527 

items  of,  allowed 527 

on  an  appeal 577 

COUNSEL, 

when  privileged  from  testifying 382 

defendant's  right  to  on  trial 388 

may  bo  present  on  examination  of  accused 816,  817 

defendant  allowed  time  to  procure 816 

COUNTER-CLAIM, 

must  be  set  up  in  answer 257 

what  amounts  to 267 

what  it  embraces 258 

against  whom  allowed 258 
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COUNTERFEITING,  ^**®' 

(See  FORQEKT  and  ConNTEKFEITmO.) 952 

coin 956 

foreign  coin 955 

plates  similar  to  bank  bills 955 

similitude  defined 956 

selling  counterfeit  notes 956 

baving  counterfeit  notes  in  possession 958 

possessing  other  counterfeit  instruments 958 

possessing  counterfeit  coins 958 

uttering  counterfeits 958 

when  forgery  in  4th  degree 959 

proof  of  guilty  kaowledge 960 

COUNTY  OFFICERS, 

.   actions  by  and  against 23 

COURTS, 

oflScers  of,  when  privileged  from  arrest 193,  194 

not  to  be  opened  on  Sunday 513 

COURTS  OF  SESSIONS, 

powers  of 852 

convictions  to  be  transmitted  to,  when 853 

appeals  to  from  courts  of  special  sessions 853 

■who  may  appeal  to 858 

appeals,  bow  made  to 853 

how  served 853 

recognizance,  form  of 881 

return  to,  form  of 855 

defective  return 856 

hearing  on  appeal 857 

COURT  OF  SPECIAL  SESSIONS, 

by  whom  held 834 

what  oSenses  triable  before 884,  835 

what  offenses,  exclusive  jurisdiction  in  first  instance 836,  837 

oath  to  complainant 839 

form  of  complaint 889 

affidavit  for  assault  and  battery,  form  of 889 

form  of  warrant  for  assault  and  battery   840 

form  of  wan-ant  for  larceny 840 

general  form  must  be  in  name  of  the  people 840 

examinations  and  recognizances  to  be  certified    841 

criminal  subpoena 842 

justice  bound  to  issue  venire  if  demanded 844 

form  of  venire ^* 

form  of  the  jurors'  oath... 846 

defendant  may  be  a  witness  for  himself 846 

when  a  witness,  how  examined 846 

oath  to  constable 8*^ 

(See  CouBT  of  Sessions.) 

COVERTURE, 

whenadefen;e ^^" 

(See  Husband  and  Wife.)  87o 
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CRIMES  IN  GENERAL, 

duty  and  atithority  of  justice  of  the  peace 783 

acts  ministerially  or  judicially 783 

as  conservators  of  the  peace 783 

of  disposition  of  stolen  property 786 

of  proceedings  to  prevent  commission  of  crimes 787 

form  of  complaint 788 

form  of  memorandum  of  testimony 789 

for  of  warrant 789 

form  of  recognizance 790 

form  of  warrant  to  commit   791 

form  of  discharge 791 

surety  for  good  behavior   792 

search  warrants   793 

form  of  complaint 794 

form  of  search  warrant 794 

how  to  serve  warrant 795 

arrest  and  examination  of  offenders 797 

form  of  complaint ;  802 

form  of  memorandum 803 

form  of  warrant 807 

indorsement  on  back  of  warrant 809 

showing  warrants,  when 809 

of  breaking  open  doors  to  serve   810 

of  the  return  of  warrant 812 

resistance  to  process,  escape,  rescue,  &c., 813 

duty  of  the  magistrate 814 

form  of  memorandum  of  testimony 815 

examination  of  prisoners  and  witnesses  817 

form  of  examination 819 

recognizance  of  witness  to  appear 822 

cases  in  which  justice  may  take  bail 823,  824 

commitment,  form  of 826 

of  settling  criminal  cases,  pi'ovision  for  827 

form  of  commitment 829 

form  of  recognizance  with  sureties 829 

indorsement  of  warrant  second  time 830 

form  of   830 

when  may  give  bail 830 

misdemeanors    883 

CROPS, 

purchaser  of  has  a  right  to  enter,  to  take 128 

growing  from  seeds  sown,  when  owned  by  tenant 709 

liable  to  levy 547 

natural,  when  owned  by  the  landlord 710 

CROSS-EXAMINATION, 

of  a  witness,  how  conducted 389 

when  an  unwilling  witness  may  have  leading  questions  put  to 

him 388 

CURSING, 

(See  Profane  Ccesino  and  Swearing) 746 
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DAMAGES,  ^^• 

when  recovered  for  injuries J14 

in  justices'  courts,  only  $200  must  be  claimed 28 

party  entitled  to,  for  every  injury  to  real  estate 126 

exemplary  and  vindictive 432 

how  estimated  in  actions  on  contract 50 

of  warranty  or  fraud 432 

for  labor  and  services 54 

manner  of  allowing  interest  as  491 

measure  of  for  taking  or  detaining,  property 147,  148 

rule  of,  in  cases  of  wilful  or  negligent  injury  to  property 432 

for  injuries  to  dogs,  cats,  or  tamed  animals   146,  147 

for  injuries  by  negligence 435 

recovery  cannot  exceed  the  amount  claimed   518 

relinquishment  of  excess  found  by  jury 518 

set-off  of 251 

recoupment  of,  in  actions  on  contract 403 

upon  action  for  a  warranty 432 

counter-claim  of 403 

DAMS, 

injuries  occasioned  by  143 

rule  in  relation  to 144 

use  of,  by  prescription 143 

twenty  years'  use  furnishes  presumption  of  a  grant 144,  145 

owner  answerable  for  negligence  in  maintaining 143 

DAYS  OF  GRACE, 

definition  of 99 

not  allowed  on  bills  of  exchange  and  drafts  payable  at  sight. . .  99 

demand  for  payment  to  be  made  on  the  last  day  of  grace 100 

how  computed 100 

when  the  last  day  is  Sunday  or  a  holiday 100 

checks,  bills  of  exchange,  or  drafts  drawn  on  a  bank,  days  of 

grace  not  allowed 100 

DEATH, 

proof  of 356 

abatement  of  actions  by 15 

of  blood  relative,  destroys  affinity 10 

DECEIT, 

avoids  all  contracts 56,  57 

action  to  recover  money  obtained  by 57 

for,  on  sale  of  a  horse   433,  434 

when  statute  of  limitations  will  bar  action  for 418 

fraud  committed  by  an  agent,  principal  liable 57 

DEEDS, 

acknowledgment  and  proof  of ' ' ' 

form  of Ill 

clerk's  certificate  of  authenticity 340 

DEFAULT,  . 

no  judgment  by,  before  a  justice ^«>;  ^" 
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DEFECT, 

in  process,  how  waived 237 

must  be  objected  to  at  the  first  opportunity 237 

amended 2S4 

in  contracting  one  must  not  conceal 153,  433 

DEFENDANTS, 

in  actions  upon  contracts,  who  may  be  18 

wrongs 14 

may  discharge  one  defendant  and  render  judgment  against  the 

other  382 

all  who  advise 147 

for  negligence 435 

commencement  of  action  when  name  unknown 174 

DEFENSES, 

to  the  jurisdiction 250 

in  abatement 250 

in  bar 251 

infancy 251 

coverture 251 

contract  illegal  or  impossible  to  perform 55 

erasures  or  alterations  in  contract  without  consent   482 

former  action  in  which  plaintiff 's  demand  was  set  off 259 

in  which  it  might  have  been 259 

and  judgment  for  the  same  cause : 260 

statute  of  limitations 418 

tender  and  payment  of  money  into  court 416 

tender  before  action  brought 414 

justifying  for  defective  line  fence   135 

close  a  highway 268 

in  actions  for  official  acts 150,  161 

where  title  to  land  is  in  question , 268 

DELIVERY, 

when  purchaser  entitled  to 51 

when  necessary  in  contracts  for  sale 51 

actual  and  constructive 51 

when  inferred 61 

conditional 51 

when  obtained  by  fraud 66 

DEMAND, 

when  necessary  before  bringing  an  action  for  conversion 397 

when  trom  partners 398 

when  necessary  generally 898 

refusal,  not  a  converson  but  evidence  of  it 398 

must  not  be  split 265 

defense  that  it  should  have  been  litigated  in  a  former  action  260,  261 
when  necessary  before  bringing  suit  on  contract  to  pay  money.  397 
not  necessary  before  action  when  no  itme  is  specified  in  the  con- 
tract    60,  51 

of  payment  of  bill  or  note 96,  97 

DEMURRER, 

what  is  a , 243 
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DEMURRER  —  Continued.  ^*^*" 

when  well  taken,  the  defendant  must  further  answer 248 

forms  an  issue  of  law 243   244 

DEPOSITION, 

when  on  commission  to  examine  witnesses  abroad 301 

DEPUTY, 

constable  cannot  act  by 218 

justice  may  depute  one  to  serve  process 218 

form  of 219 

special,  of  sherifif,  must  show  his  authority 809 

DISCHARGE, 

of  defendant 822 

on  giving  bail 822 

on  finding  surety  to  keep  the  peace 790 

DISCONTINUANCE, 

judgment  of 518 

omission  to  try  the  cause,  when 228 

by  absence  of  justice  on  return  day 228 

an  adjournment  improperly  made  is  a 286 

DISORDERLY  PERSONS, 

who  are  deemed 742 

complaint  against  before  justice , 743 

to  issue  warrant  for   743 

warrant  for 743 

recognizance 743 

record  of  conviction 744 

commitment 744 

when  to  be  released 744 

DISREGARDING  THE  SABBATH, 

(See  Observance  of  Sunday) 753 

what  amounts  to 753 

proceedings  for  violation 754 

DISTILLED  SPIRITS, 

adulteration  of 882 

grand  juries  to  he  charged   882 

DISTRICT  ATTORNEY, 

duties  of  under  lincense  law   600 

powers  of  court  of  sessions 852 

appeals  from  convictions 852 

form  of  notice  of  appeal   853 

appeal,  how  served  854 

may  suspend  proceedings 854 

form  of  recognizance   854 

recognizance  to  be  filed 855 

form  of  return 855 

defective  return 856 

hearing  on  appeal 857 

an  appeal  may  be  to  supreme  court 85g 

appeals  to  supreme  court  by 858,  859 

DISTURBING  RELIGIOUS  MEETINGS, 

penalty  for '*^ 

Kkk 
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DISTURBING  RELIGIOUS  MEETINGS  —  Continued. 

who  may  prosecute  for  749 

complaint  for 750 

warrant  750 

venire,  when  jury  called 751 

record  of  conviction 751 

commitment 752 

certificate  of  conviction  to  be  filed 752 

DOCKET, 

statutory  provisions  concerning  justices' 812 

form  of 313 

transcripts  from 814 

DOGS, 

right  to  keep 120 

when  owner  responsible  for  injuries  by 120,  1 21 

owner  may  recover  for  injuries  to 121,  122 

vicious  or  ferocious  may  be  killed 123 

owner  liable  for  property  killed  by 122,  123 

by  dogs  of  separate  owners 121 

as  to  value  of 122 

vicious,  a  nuisance 122 

when  one  in  possession  of,  liable ]  23 

DOMESTICS, 

judgment  in  favor  of 522 

no  property  exempt  from 523 

definition  of  domestic 523 

form  of  complaint  for 523 

what  should  be  stated  in  execution  for    623 

DOMESTIC  ANIMALS, 

property  in,   146 

injuries  to 119 

injuries  committed  by 120 

owner  not  liable  for,  unless  he  have  notice  that  they  were  vicious  120 

DOORS  AND  WINDOWS, 

when  may  not  be  broken  open 219 

when  may  be  broken  open 219 

breaking  open  to  arrest  on  a  criminal  process 810 

a  request  to  open  first  made 810 

may  be  broken  open  to  suppress  an  afiray. 810 

when  cannot  otherwise  be  taken 810 

to  serve  a  search  warrant 795 

to  serve  a  peace  warrant 795 

DRUNKARDS, 

(See  LiOBNSB  Law) i  582 

when  to  be  sworn   871 ,  384 

DUE-BILLS, 

when  promissory  notes 92 

DURESS, 

avoids  all  contracts 76 

by  threats ; 77,  78 
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DWELLING  HOUSE, 

privilege  of,  against  arrest 219,  810 

ofBoer  cannot  enter  against  the  owner's  will 219 

«lien  inner  door  may  be  broken 811 

members  of  the  family  only  are  privileged 811 

may  be  broken  to  retake  a  prisoner 812 


E. 

EARNEST  MONET. 

what  is  49 

when  paid,  binds  contract  of  sale  50,  89 

EASEMENT, 

what,  and  how  created -. . .  132,  133 

right  of  the  public  in  a  highway,  an  132,  138 

ELECTION, 

process  cannot  be  served  upon  days  of 194 

ELECTION  OF  ACTIONS, 

party  may  waive  a  wrong  and  bring  his  action  on  contract  ....       51 
when  a  contract  may  be  waived  and  action  brought  for  the  con- 
sideration          51 

entire  demand  cannot  be  split  up 263 

EMBEZZELED  MONEYS, 

action  for 76 

EMBEZZELMENT, 

what  is   894 

provisions  of  the  statute  894 

clerks  and  servants  included 895 

what  acts  amount  to 896 

omissions  to  remit  money 896 

evidence  in  cases  of 899 

INDORSEE, 

(See  Bills  of  Exchange  and  Peomissoet  Notes.) 
defined 96,  97 

INDORSEMENT, 

how  made,  blank,  full  and  restrictive 96,  97 

of  a  note  or  bill  not  negotiable,  may  have  guaranty  written  over 

it 97 

who  may  make 97,  98 

necessary  for  transfer  of  note  payable  to  order 96 

may  be  made  by  agent 609 

presumptions  raised  by 9/ 

that  the  indorsee  or  holder  is  the  owner 102 

(See  Bills  of  Exchange,  8co.) 

INDGRSER, 

definition  of 9d 

action  for  money  paid  for '2j  93 

(See  Bills  o?  Exchange,  &c.) 

ENTIRE  DEMAND, 

cannot  be  split  up  and  separate  actions  sustained m6 

what  it  may  consist  of 
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ENTBT, 

upon  lands  under  a  license 12fl 

with  license,  where  subsequently  rendered  a  trespasser  ab  in- 
itio    136 

to  warrant  an  action  must  be  wrongful 129 

permitted  on  adjoining  lands,  when  road  is  foundrous 132 

in  pursuit  of  ravenous  animals 144 

another's  lands  flown  by  water 144,  145 

ERASURES, 

upon  a  written  instrument 482 

(See  Alterations.) 482 

ERECTIONS, 

for  purposes  of  trade,  are  personal  property 448,  449 

ERROR, 

for  justice  to  charge  jury  wrong 511 

no  error  to  decline  to  charge 511 

for  justice  to  confer  with  jury  after  they  have  retired 512 

for  jury  to  cast  lots 513 

to  separate  after  retiring 513 

ESCAPE, 

must  be  brought  within  a  year 419 

where  prisoner  has  escaped,  justice  may  grant  fresh  warrant..  813 

dwelling  may  be  entered  to  re-arrest  after 813 

ESTOPPEL, 

what  is  an  estoppel 453 

what  admissions  amount  to 453 

entering  premises  under  another 454 

when  demand  has  once  been  passed  upon 455 

judgment  of  a  court  of  competent  jurisdiction 465 

ESTOPPEL  IN  PAIS, 454 

ESTRAYS,  (See  Steats.) 

EVIDENCE, 

its  general  nature 334 

definition  of .  , , 335 

should  only  be  admitted  to  the  issue  formfed 336 

positive  and  presumptive 337 

general  rules  of 337 

affirmative  has  the  burden  of  proof 337 

the  substance  of  the  issue  must  be  proved 338 

the  best  evidence  the  nature  ot  the  case  admits  must  b    given.  338 

documentary •. 339 

exemplified  or  certified  copies  of  record 339 

sworn  copies  of  records 341 

copies  of  rules  of  courts : .  342 

copies  of  justices'  dockets 340 

transcripts  from  justices'  dockets 340 

sworn  copies  of  public  papers 841 

copies  of  papers  in  town  clerk's  office 841 

official  certificates  and  transcripts  of  sundry  officers 342,  843 

records  and  proceedings  of  courts  in  other  states 844 

affidavits  and  acknowledgments  before  commissioners  in  other 

states 344,  845,  346 
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writings  when  necessary  to  produce 348 

when  attested  by  a  subscribing  witness,  he  must  be  produced. .     348 

unless  they  are  proved  or  acknowejedged 348 

proof  of  a  deed  of  real  estate,  how  made 350 

forms  of 773 

(See  Index  to  Forms.) 

clerk's  certificate  to  authenticate 340 

when  the  witness  cannot  be  obtained,  proof  of  his  signature  ad- 
mitted   348,  349 

if  there  be  suspicious  circumstances,  proof  necessary 349 

if  the  subscribing  witness  be  blind 349 

in  possession  of  the  opposite  party,  when  proved  by  inferior 

evidence 354 

proof  of,  lost 353 

question  as  to  receiving  inferior  evidence  is  for  the  court.  ....     354 

oath  to  prove  its  necessity 354 

facts  to  show  its  necessity  354 

produced  pursuant  to  notice,  prima  facie  evidence 355 

public  officers'  proof  reputed  to  be 357 

hearsay  generally  inadmissible _ S55 

exceptions  to  the  rule 355 

certain  declarations  of  third  parties  distinguishable  from 355 

statements  of  as  to  monuments.  Sic 356 

admissions  of  a  party. 357 

of  a  trustee,  when  not 357 

of  a  co-wrongdoer  not  admissible 358 

in  a  treaty  for  compromise 359 

by  an  agent,  when,  and  how  far 358 

must  be  taken  entire 858 

in  testifying  in  another  action 358 

admission  of  improper,  by  the  justice 358 

declarations  part  of  the  transaction 358 

of  a  thirdperson  against  his  interest  after  his  death 361 

of  a  deceased  surveyor 361 

party  holding  the  affinriative  has  the  burthen  of  proof 335 

affidavits  taken  in  other  states 344 

books  of  account,  when,  and  of  what 363 

reason  of  their  admission 364 

what  classes  of  persons  may  use  them  as 364 

only  of  ordinary  business  transactions 364,  365 

not  admissible  if  there  be  other  evidence 365,  366 

must  be  the  general  account  hook  of  the  party 364 

requisites  of  entries  in  order  to  render  them 363,  364 

when  transcribed  from  original  memoranda 366 

entries  may  be  made  by  another,  if  the  party  cannot  write ^  366 

must  appear  in  court ^^'^' ^rt 

items  which  they  prove yV  y",!''"^-"  "^'/^    o«a 

if  there  be  a  false  entry  shown,  the  whole  should  be  discredited    368 

disregarding  a  variance,  or  allowing  amendments 234,  236 

as  to  who  may  begin 
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in  permitting  leading  question  to  an  unwilling  witness 888 

or  the  repetition  of  a  question 388 

in  discharging  a  party  against  which  nothing  is  proved,  to  per- 
mit him  to  be  sworn 882 

certificates  of  commissioners  residing  in  other  states 343 

of  proof  or  acknowledgment  of  deeds 773 

of  county  clerk  to  authenticate 340 

of  copies  of  records 343 

certified  copies  of  certain  records 344.  345 

judicial,  of  other  states  and  countries 344 

entries  made  by  deceased  persons,  when 361 

estoppel  in  pais 453 

in  a  return  to  an  appellate  court,  should  be  full 367 

judicial  proceedings  of  the  courts  of  other  states,  when 844 

judgment  between  the  parties  in  other  courts ....  342,  343 

record  always  evidence  of  its  own  existence 839 

justices'  docket ^ 312 

impeaching  witnesses,  rules  as  to  admission  of 390 

of  a  judgment  before  the  same  justice,  for  the  same  cause  of  ac- 
tion   314 

memoranda  may  he  used  by  witness 387 

need  not  be  produced  if  witness  can  testify  without 

it 387 

opinion  of  witnesses 893 

of  lost  instruments 353,  97 

circumstantial  and  presumptive 837 

presumptive,  force  and  value  of 337 

of  payment  of  former  rents  from  a  subsequent  receipt 337 

of  judgment  on  a  sealed  instrument  after  20  years 338 

that  one  is  dead 3S5 

of  the  authenticity  of  a  paper  produced  by  the  opposite  party 

under  notice 353 

that  public  officers  are  what  they  are  reputed 357 

the  substance  of  the  issue  is  to  he  proved 334 

of  want  of  license  need  not  be  given  in  action  for  certain  penal- 
ties    164 

the  best  which  the  nature  of  the  case  admits  to  be  given 853 

when  in  writing,  the  writing  must  be  produced 353 

attested  by  subscribing  witness,  must  be  proved  by  him.  348 

proof  by  subscribing  witness  is  excused,  when 348,  849 

if  witness  be  dead  or  absent 349 

when  the  deed  has  anything  to  excite  suspicion 349 

when  the  witness  is  blind 349 

receipt  need  not  be  produced  if  the  payment  is  proved 352 

record,  when  copies  are 347 

rules  of  court 347 

secondary,  of  written  instruments  when  permitted 347 

its  necessity  is  a  question  for- the  cotirt  alone 847 

oath  to  prove  its  necessity 348 

party  a  witness  to  prove  the  necessity 348 
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if  the  opposite  party  have  the  instrument,  notice  to  produce  it 

must  be  given 348;  349 

in  what  cases  the  notice  is  excused 35C 

of  deeds  proved  or  acknowledged 35(1 

how  made 772,  77J 

of  a  conviction  for  an  offense 346 

jf  proceedings  before  a  justice 314 

of  certain  public  records 345 

of  a  rule  or  order  of  a  court 345 

of  lost  notes 97 

of  a  notice  In  writing  may  be  proved  by  parol 354 

of  official  character  by  general  reputation 357 

of  landlord's  title,  tenant  cannot  dispute 455 

of  pedigree  and  relationship 356 

notice  to  an  opponent  to  produce  papers  necessary,  before  giv- 
ing secondary 854 

evidence  of  them 355 

sworn  copies  of  papers  of  a  public  nature 341 

how  proved 341,  342 

testimony  given  by  a  deceased  witness 360,  361 

given  by  a  party  in  another  action  360,  361 

parol,  not  admissible   to  explain  or  vary  written  instruments. .     352 

when  admissible  to  explain  a  doubtful  term 352,  353 

produced  pursuant  to  notice,  when  ^rima/acic 355 

EXAMINATION, 

of  witnesses 333 

when  separate  from  other  witnesses 819 

in  chief  and  cross 334 

leading  questions,  generally  not  allowed  the  party  calling  the 

witness 385 

but  may  be  put  to  an  unwilling  witness .■ 385,  386 

may  be  put  upon  cross-examination 388,  389 

witness  not  compelled  to  answer  to  charge  him  with  crime  or 

penalty 387 

witness  compelled  to  answer  although  it  may  degrade  him;  if 

the  question  is  material 386 

witness  must  answer  from  recollection 387 

may  use  a  memorandum •  •     387 

when  he  may  state  his  opinion 393 

cross-examination,  when  and  how  conducted 387,  388 

courts  should  be  liberal  in  its  indulgence.. .     388 

effect  of  testimony  elicited  from 388 

dying  after  direct,  and  before  cross,  the  testimony  expunged. .     390 
a  party  calling  a  witness  cannot  impeach  his  general  character.     390 

but  he  may  contradict  the  facts  testified  by  him 390 

a  subscribing  witness  who  denies  his  attestation,  he  may  im- 

1  ............      390 

peach  

a  witness  who  has  deceived  him,  he  may  impeach oai 

cannot  give  evidence  of  his  good  character  before  it  has  been  at-     ^^^ 
tacked 
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EXAMINATION—  Comimacd. 

of  witness  in  criminal  cases 81G 

need  not  be  public 816 

must  be  on  oath 816 

must  be  in  presence  of  prisoner 817 

of  the  prisoner 817 

must  not  be  on  oath 817 

his  counsel  may  be  present 817 

form  of 819 

of  his  witnesses 819 

EXCHANGE  OK  SALE,        (See  Wakeanty) 428 

EXCISE, 

(See  Board  op  Commissionees  of  Excise) 582 

their  powers  and  duties 582 

EXCUSABLE  HOMICIDE, 

(See  Manslatjqhtbe) 961 

cases  justifiable  when 962 

EXECUTION,  * 

statutory  regulations  concerning  its  form 536 

on  judgments  docketed  in  a  county  clerk's  office 524 

indorsements  to  collect  interest 525 

against  joint  debtors,  one  only  served  with  process 541 

on  judgments  for  certain  penalties  to  be  indorsed '. .  542 

renewal  of 640 

length  of  time  of  the  renewal 540 

form  of 541 

for  part 541 

second  execution 541 

a  return  necessary  to  authorize 541 

may  he  issued  by  justice  within  five  years  after  his  term 536 

where  one  of  several  parties  has  died 542 

what  kind  to  be  issued  on  judgment  in  favor  of  domestic  in 

family 540 

service  of 643 

property,  subject  to  and  exempt  from  levy 543 

.  list  of,  exempt  by  statute 543,  544 

wool,  or  articles  manufactured  from  it.  when 643 

necessity  of  '  "necessary"  articles  must  he  shown 546 

who  are  house-holders  within  the  statute 545,  546 

the  interest  of  a  lessee  of  a  chattel 547 

of  a  mortgage  after  forfeiture 547 

of  a  pledgor 548 

money  and  bank  bills  may  be  levied 548 

growing  annual  crop  raised  by  labor 647 

right  of  purchaser  to  enter  to  remove 130 

fixtures  subject  to  levy 548 

levy,  what  constitutes  a 549 

must  be  made,  and  property  sold  within  the  life  of  the  execu- 
tion   651 

defendant's  dwelling  cannot  be  broken  to  make 219 

on  making,  the  officer  should  take  the  articles 551 

he  can  take  a  receipt  for  them 551 
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he  must  Indorse  the  time  of,  and  advertise  sale 525 

on  property  fraudulently  transferred 150,  151 

priority  of  liens  where  more  than  one 549 

by,  from  court  not  of  record,  when  entitled  to  preference ..  5i9,  550 

prior,  enures  to  the  benefit  of  junior  execution 549 

on  sufScient  property,  when  a  satisfaction 550 

and  sale  must  be  made  before  time  limited  fur  the  return 551 

goods  receipted  upon,  must  be  demanded  before  the  return  day.    551 

entering  house  to  make 219 

indorsement  of  levy  on  execation 543 

when  officer  justified  in  return  of  nulla  bona 650 

liability  of  officer  when  goods  are  removed  before  levy 561 

officer  cannot  pay  and  then  collect 651 

liability  of,  upon,  <see  constable.) 651 

sale  upon,  statutory  provisions  concerning 552 

must  be  before  the  return  day 552 

advertisement  of. 651 

goods  levied  on  must  be  present 553 

must  be  of  only  enough  to  satisfy  execution 553 

adjournment  of,  when  proper 553 

arrest  of  defendant  for  want  of  goods 554 

privilege  from,  upon 564 

the  right  to  depends  upon  no  property  being  found -  554 

female  not  liable  to,  on  contract 194 

constable  entitled  to  fees  upon 531 

should  not  arrest  defendant  where  he  can  find  anything  to 

levy 654 

inprisonment  of  defendant 554 

duty  of  constable  to  return  the  execution  or  pay  its  amount 554 

fees  of  constable  upon 531 

liability  of  the  constable  and  his  sureties  by  reason  of  execu- 
tions received  by  him 551 

on  judgment  for  a  domestic 540 

EXECUTORS  AND  ADMINISTEATORS, 

not  chargeable  on  parol  promises 19 

actions  by,  for  wrongs  to  testator  or  intestate 19 

surviving  partner  cannot  be  joined  with 20 

what  demands  may  be  set  oflT  against 20 

when  property  vests  in 20 

EXEMPLAET  DAMAGES,  ^^^ 

when  allowed ' 

EXEMPLIFICATIONS,  ^^^ 

when  evidence 

EXEMPT  PKOPERTT, 

from  execution,  what  property o*^;  o** 

(See  ExEOUTioH.) 

EXPENSES,  290 

of  witnesses 

EXPERTS,  _       ...     393 

opinions  of,  when 


1018  INDEX. 

F. 

Page. 

FACTOR, 

has  lien  for  liability  incurred 167 

for  payments 157 

or  guaranty 157 

may  sell  pei'ishable  property  without  authority 509 

FALSE  PERSONATING  AND  CHEATS, 

made  felonies  by  statute 913 

misdemeanors  at  common  law 913 

what  amounts  to  by  statute 914 

punishment  for 914 

FALSE  PRETENCES, 

title  of  property  obtained  by 916 

statute  in  relation  to 916 

what  facts  constitute  the  crime  of 916 

when  one  represents  his  situation  different  from  the  fact 917 

must  be  such,  party  may  be  injured 917 

obtaining  indorsement  on  note  within 919 

false  statement  need  not  be  only  inducement 919 

includes  every  extortion  of  money  or  goods 919 

where  prudence  and  caution  is  not  used 920 

evidence  as  to  intent 920 

need  not  prove  all  the  false  statements 921 

punishment  for 921 

goods  obtained  by,  if  sued  for,  sale  affirmed 163 

FAMILY, 

inhabitant  having,  who 543 

FARMER, 

and  stable  keeper,  no  lien  upon  horses  kept  for  hire 168 

FATHER, 

entitled  to  the  services  of  his  child 480 

(See  Parent  and  Child.) 

FEES, 

of  the  justice  in  civil  cases,  what  allowed 528 

/  of  witnesses  in  civil  cases 634 

of  constables  in  civil  cases 531 

of  constables  in  special  proceedings 632 

of  jurors  in  civil  cases 634 

of  jurors  in  special  proceedings,  &c 634 

of  justices  in  criminal  proceedings,  8cc 530 

of  constables  in  criminal  proceedings,  &c 532 

in  other  cases 532 

FELONT, 

definition  of 373 

cases  where  justice  may  take  bail 822 

persons  convicted  of,  incompetent  witness ?78 

convicted  for  perjury,  cannot  be  restored 373 

competent,  though  convicted  of  misdemeanor 378 

FEMALES, 

privileged  from  arrest 194 
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statutory  provisions  concerning  division 135 

rules  relating  to 135 

occupant  of  land  has  the  same  remedies  as  owner 136 

agreements  relative  to 136 

rights  determined  by  prescription 136 

town  ordinances  relating  to 136 

common  law  and  statutory  rules  in  relation  to 136 

rails  used  for  belong  to  the  freehold 462 

what  animals  one  bound  to  fence  against ]  40 

presumed  siiflBcient  until  the  coutravy  is  proved 140 

FENCE  VIEWERS, 

powers  in  relation  to  division  fences 135 

may  issue  subpoenas  for,  and  examine  witnesses 185 

FEROCIOUS  ANIMALS, 

(See   Animals.) 120 

FICTITIOUS  PAYEE, 

note  payable  to,  transferred  by  delivery 94 

fictitious  name,  when  used  in  process 174 

FILING  AFFIDAYITS  AND  PAPERS, 

justices  fees  for 528 

FINE. 

in  case  whwe  no  sum  is  fixed  by  statute 838 

imposed  on  defaulting  witness 293 

summon?  'n  proceedings  for 298 

record  of  judgment  to  be  made 295 

execution  for 296 

manner  of  levying : 296 

of  a  juror  for  default 330 

imposed  by  special  sessions 849 

by  justice  in  summary  proceedings 705 

FiyTURES, 

what  are,  and  tlieir  ownership 448 

articles  affixed  as  personal  property 449 

poles  for  cultivating  hops 451 

fencing  materials *52 

FLOWING  WATERS, 

rules  concerning • ^^^ 

rights  of  owners  of,  examined 144 

diversion  of 

twenty  years'  user  of  a  dam  affords  presumption  of  grant 145 

action  for,  when  within  a  justice's  jurisdiction 267 

when  not '^^^ 

FOREIGN  BANKS, 

graving  plates  on,  without  authority f^oo 

counterfeiting  foreign  coin 

FOREIGN  COURTS, 

proceedings  in,  when  evidence 

FOREIGN  JUDGMENTS,  ^^^ 

evidence  of 


1020  l^jDEX. 

i'aiie. 

FOEGEET  AND  COUNTEEFEITING, 

defined  at  common  law 952 

defined  by  statute 052 

in  the  first  degree,  what  is 953 

in  the  second  degree,  what  amounts  to 954 

In  the  third  degree,  what  amounts  to 954 

in  the  fourth  degree,  what  amounts  to 958 

uttering  counterfeits,  when  forgery  in  fourth  degree 958 

false  instruments  in  one's  own  name 959 

punishment  of. , 959 

essence  of,  fraudulent  intent 959 

what  amounts  to  uttering,  &C 960 

proof  of  guilty  knowledge 960 

possession  of  forged  notes,  evidence  of, 961 

forging  receipt,  &c.  not,  when 961 

warrant  for 972 

FORMER  TRIAL, 

of  same  cause  of  action,  when  a  bar 259 

when  the  defense  of,  is  proved  by  a  recovery  before  the  same 

justice 259,  340 

when  not  a  bar 259 

form  of  answer  alleging 249 

demand  passed  upon  by  justice  or  jury 259 

FORMS  OF  ACTION, 

ancient,  superseded  by  the  civil  action 47 

FRAUD, 

vitiates  all  contracts 56 

examples  of  the  rule 56,  57 

concealment  of  a  fact  which  should  be  disclosed 57 

principal  bound  when  committed  by  an  agent ^ .  56,  57 

in  contracts  of  sale 56,  57 

with  warranty 428 

in  sale  of  a  horse 428 

remedies  by  action,  for 431 

in  recommending  himself  for  credit 917 

in  sale,  purchase  or  exchange,  action  cognizable  by  a  justice..  29 

damages  in 432 

FRAUDS,  STATUTE  OF, 

in  relation  to  sales 107 

what  is  a  delivery  within 50 

in  relation  to  certain  agreements 107 

agreements  not  to  be  performed  within  a  year 107 

to  answer  for  the  debt  of  another 107 

the  question  is,  whose  is  the  debt 107 

in  consideration  of  marriage 107 

for  sale  of  lands,  or  leases  of  more  than  a  year 107 

purchase  of  growing  timber  or  grase 107 

of  fixtures 107 

conveyances  of  land,  not  by  deed 107,  108 

effect  of,  upon  verbal  lease  for  more  than  a  year 70 

of  a  pew  in  a  church 109 
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of  growing  crops jq 

implied  promise  to  pay  for  improvements  on  lease,  void  by . . .       108 
implied  promise  to  pay  money  expended  on  land  under  con- 
tract, void  by i  qb 


G. 

GAMBLING, 

statute  to  suppress _.  003 

a  misdemeanor 003 

what  acts  are  misdemeanors ggl 

inkeepers  not  to  suffer ....                                             gg^ 

GAME  LAWS :;.■.■.■■.'.■.■.■.■.■.■.  ;V.'.  "V. :  ■  ■  mi  etc. 

GIFT, 

without  delivery  does  not  pass  title ]54 

how  may  be  inferred 156 

GOOD  BEHAVIOR, 

(See  Sureties  Foe.) 742 

GOOD  FAITH, 

required  in  all  contracts 56 

GOODS  SOLD, 

actions  for 63 

when  they  may  be  brought 63 

in  case  of  purchase  made  by  fraud 63 

requisites  of  complaint  in 63 

on  executory  contracts  for •. 63 

vendee  entitled  to  possession  of 63 

delivery  of 63 

conditional  delivery  of 64 

fraudulently  purchased 67,  63 

the  vendor  may  waive  the  fraud  and  bring  his  action 57 

GOODS  AKD  CHATTELS, 

what  are  exempt  from  execution 543 

what  the  term  goods  and  chattels  means 647 

(See  also  Chattel  Moktoaqes.) 

no  goods  or  chattels  exempt 540 

on  judgment  by  domestic 640 

GRAND  LARCENY, 

(See  Lahoent.) 900 

larceny,  grand  or  petit 900 

grand  larceny  defined  by  statute 901 

punishment  of 901 

common  law  principle  concerning 902 

1st.  the  taking 903 

2d.  the  carrying  away 907 

3d.  the  goods  stolen 907 

4th.  the  owner. 907 

5th.  the  felonious  intent 907 

evidence '^^f 

identity  of  the  property ""° 
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GRANT, 

continuance  of  a  dam  twenty  years  a  grant  presumed i45 

grant  presumed 145 

GUARDIAN, 

infants  must  appear  by 223 

how  appointed   223 

statutory  provisions  concerning 223 

liable  for  the  costs  of  infant  plaintiff 223 

fur  infant  defendant  224 

when  and  how  appointed 225 

not  liable  for  costs 22G 

GUARANTY, 

warrant  of,  when  binding 104 

on  promise  to  become  security  by  indorsement  of  a 

note,  may  not  be  written  over  the  indorsement 105 

may  be  written  over  indorsement  or  note  not  negotiable 106 

on  a  note  transferable  with  it 106 

written  on  negotiable  paper  must  comply  wi'h  the  statute  of 

frauds 105 

that  a  note  or  bill  sha'l  be  paid,  action  may  be  brought  upon, 

without  notice    106 

written  at  the  time  of  making  the  note,  when  regarded  as  a 

joint  making  '. 105 

GUIDE  BOARDS, 

injuring  or  defacing  mile  stones,  guide  posts,  or  mile  boards,  a 

misdemeanor 835 


H. 

HIGHWAY, 

when  foundrous,  justifies  passing  over  adjoining  lands 132 

defense  that  plaintiff's  close  is  a 268 

rules  as  to  fences  upon 140 

as  to  cattle  roaming  upon  the   140 

driven  upon  the 140 

statute  in  relation  to  laying  out 617 

application  for  alteration  of 617 

application  to  lay  out  new  road  over  unimproved  lands 617 

order  of  commissioners  t  o  alter  highway 618 

application  to  discontinue  old  road  619 

oath  of  freeholders  on  application 620 

certificate  to  discontinue 620 

application  to  commissioners  to  lay  out  road 620 

consent  of  owner  when  necessary 621 

notice  of  application 623 

form  of  notice  of  meeting  of  freeholders 623 

affidavit  of  posting  notices 623 

oath  to  freeholders 62'1 

certificate  of  freeholders 624 

jurors  not  to  he  paid 626 

consent  laying  out  new  road 626 
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notice  to  oooupaats e2g 

description  of  road  327 

certificate  of  commissioners  laying  out  highway 628 

order  of  commissioners  refusing  to  lay  out 628 

act  to  provide  for  assessment  of  damages 629 

agreement  of  owner,  &c.,  as  to  damages 630 

release  by  the  owner g30 

damages  how  to  be  assessed   631 

application  to  county  court  to  appoint  commissioners 631 

order  of  court  thereon 632 

assessment  by  commissioners 632 

provision  in  case  of  persons  aggrieved 633 

notice  when  commissioners  are  aggrieved 633 

names  of  jurors  put  in  a  box  and  drawn 634 

town  clerk's  certificate  drawing  jury 635 

summons  for  jury 635 

jury  to  be  drawn  to  re  -assess  damages 635 

oath  to  jury 636 

verdict  of  re-assessment 63S 

costs  by  whom  paid 636 

Piivate  Roads  application  for 637 

notice  to  owner  or  occupant 638 

certificate  of  jury  upon  application 639 

order  for  laying  out 640 

for  what  purpose  road  to  be  used 642 

width  of  road 642 

Old  Roads,  how  discontinued 643 

application  for 643 

oath  to  freeholders 643 

freeholders'  certificate 644 

order  for  discontinuing 644 

order  refusing  to  discontinue 644 

right  of  appeal 645 

appeal  to  county  judge  646 

appointment  of  referees 647 

subpoena  for  witness 647 

proceedings  on  appeal    647 

order  of  referees  on  appeal 648 

order  of  referees  when  road  is  laid  out 649 

fences  to  be  removed 650 

notice  to  remove  fences 651 

Duties  of  Overseers 652 

when  to  work,  where  done 652 

notice  to  agent  of  non-resident 653 

notice  in  case  of  non-residents 654 

teams,  8cc 655 

substitutes,  hours  to  work 655 

penalty  for  neglect 655 

penalties  for  not  working 655 

complaints,  how  made CS5 
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overseers  complaint  for  idleness   656 

form  of  summons 656 

constable's  return  on  summons 657 

warrant  to  levy  fine  657 

form  of  conviction 657 

penalties  to  be  set  off 658 

proceedings  to  collect  non-resident  labor  unpaid 660 

overseers'  return  to  supervisor 660 

proceedings  in  case  of  refusal  or  neglect 660 

annual  return  of  overseers 660 

to  pay  over  moneys 661 

penalty,  how  collected 661 

reassessment  in  case  of  neglect 661 

highway,  cattle  in 674 

Obstructions  of  Highways 662 

penalty  for  obstructing 662 

fences,  when  and  how  to  be  removed 663 

commissioners'  order  to  remove 664 

notice  to  remove  encroachment 664 

penalty  and  expense  of  removal 665 

proceedings  if  encroachment  is  denied 665 

denial  of  encroachment   667 

summons  to  freeholders 667 

oath  to  jury  and  witness 667.  668 

certificate  of  jury 668 

warrant  for  collection  of  costs 669 

when  no  encroachment  is  found 668 

au  act  in  relation  to  assessment  of  highway  labor 670 

an  act  to  extend  the  powers  of  boards  of  supervisors 671 

an  amendment  thereto C72 

an  act  to  vest  boards  of  supervisors  certain  powers 673 

HIRING, 

a  chattel,  difference  between,  and  loan  as  respects  usury 503 

HOLDING  OPEN, 

a  trial  for  the  return  of  a  venire 328 

on  the  issuing  second  venire 328 

HOMICIDE, 

definition  of 968 

justifiable,  when 968 

HOUSE, 

actions  for  warranty  or  fraud  in  sale  of 428 

complaints  in 234 

rules  in  relation  to  warranty  of 428,  429 

what  is  an  unsound 429 

HOUSE. 

(See  Dwelling  House)  219 

HOUSEHOLDER, 

certain  property  of,  exempt  from  levy 543 

under  act  of  1842 544,  546 
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HUSBAND  AND  WIFE,  ^*^*- 

divorce  does  not  deprive  wife  of  her  right  of  dower 460 

marriage  a  civil  contract 4gl 

obligation  to  husband  and  wife  goes  to  survivor 461 

gift  by  husband  to  wife  upheld 461,  462 

wife  may  act  as  agent  of  husband   461 ,  462 

wife  may  sue  in  her  own  name,  when 461,  462 

may  endorse  a  note   365  466 

may  act  as  agent  of  her  husband   462 

husband  may  be  agent  of  wife   464 


I. 

IDIOTS,  LUNATICS,  AND  PERSONS  OF  UNSOUND  MIND, 

cannot  act  as  agents 507 

are  usuallj'  incompetent  witnesses 870 

may  testify  during  lucid  intervals 371 

deaf  and  dumb  may  be  sworn 371 

when  intoxicated  cannot 371 

IMPEACHMENT  OF  A  WITNESS, 

by  disproving  the  fact  sworn  to,  or  discrediting  him 390 

showing  contradictory  statements  made  by  him 392 

generally  one  cannot  impeach  his  own  witness,  but  may  contra- 
dict him  by  other  witnesses 393 

nor  sustain  him  unless  attacked 393 

the  justice  may  limit  the  number  of  witnesses  on  an   393 

IMPROPER  EYIDENCE, 

effect  of  the  admission  of 580 

INFAMY, 

when  it  incapacitates  a  witness 873 

INFANTS, 

who  are,  and  their  powers 409 

express  contracts  voidable  at  their  election   409 

their  notes  or  indorsements  not  void,  but  voidable 410 

may  affirm  contracts  when  of  age 410 

avoid  usurious  contracts  and  recover  money  lost 411 

liable  for  necessaries 411 

but  not,  if  they  live  with  and  are  maintained  with  their  pa- 
rents   ' 411 

liable  to  fines  and  penalties 411 

for  wrongs •  •  •  •  412 

if  one  repudiates  a  contract,  he  must  restore  the  consideration  55,  56 

implied  ratification  of  contract  when  of  age 414 

actions  on  contract  by  and  against 410 

appearance  by,  when  plaintiffs 225 

when  defendants 226 

an  attorney  may  act  for  his  guardian 225 

answer  setting  up  infancy 251 

may  sue  or  be  sued  for  wrongs  *09 

judgment  against,  when  a  joint  debtor  and  not  served 411 

when  payment  of  wages  to  is  valid 480,  481 

LU 
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INCOMPETENCY, 

of  a  witness 370,  481 

question  as  to,  is  decided  by  the  justice 370 

insans  persons,  idiots  and  lunatics,  when  incompetent 373 

children,  when  competent STi 

method  of  determining  competency 372 

when  from  want  of  religious  belief 373 

any  one  who  believes  in  the  existence  of  a  supreme  being  who 

punishes  perjury,  competent 372 

no  one  is  required  to  state  his  religious  belief 372 

a  convicted  felon,  incompetent 373 

assignor  of  a  thing  in  action 373 

party  to  the  action,  when 374 

in  actions  for  tort  co-defendants  competent 374 

INJURIES, 

actions  for  classified IH 

to  the  person 114 

from  accident 114 

from  unavoidable  accident   115 

negligence  of  servants 116 

right  of  the  master  against  the  servant 116 

from  act  in  violation  of  law 116 

from  domestic  animals   119 

from  nuisances 120 

to  real  property 126 

to  crops 127 

when  justice  has  no  jurisdiction 127 

personal  property 146 

arising  from  malice  or  negligence,  actionable 435 

negligence  of  servants  or  by  domestic  animals 116 

where  plaintiff  was  also  negligent  115,  435 

by  domestic  animals 120 

fowls  or  animals  not  restrained  by  fences 143 

cattle  passing  on  the  highway 143, 144 

from  unavoidable  accident 115 

violation  of  the  law  of  the  road 116 

acts  in  violation  of  law 117 

to  a  dog,  cat,  or  tamed  animal 117 

committed  by  dogs 121 

liability  of  joint  wrongdoers  for 146, 147 

to  lands  where  a  question  of  title  arises 263 

by  unauthorized  dams 143,  144 

by  diversion  of  a  water  course 143,  144 

committed  where  there  is  want  of  jurisdiction 268 

(See  JnsisDicTioN.) 
INNKEEPER, 

responsible  for  the  safe  keeping  of  his  guests'  goods 158 

his  duties  and  lien 159 

cannot  act  as  justice 8 

not  to  sell  or  give  away  liquor  on  Sunday 595 

nor  to  Indians  or  apprentices 696 

foreclosure  of  lien 171, 172 
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INSOLVENT,  ■ 

action  by  assignee  for 14 

INSOLVENT  DISCHARGE, 

eflFect  of  a  discharge  under 466 

when  may  be  impeached 467 

an  assignment  by  a  debtor  conclusive  evidence  of  insolvency  467, 468 

INTERNAL  REVENUE  STAMPS, 

when  left  off  an  instrument  without  intention  to  evade  the  act, 

may  be  read '•* "  ^'^'^ 

when  left  off  by  mistake 475 

an  objection  unavailing  unless  left  off  with  intent  to  defVaud  . .  475 

promissory  note  good  though  not  stamped  for  nix  months 475 

omission  to  put  on  stamp  does  not  avoid,  when 476 

INTEREST, 

rate  of , 490 

not  recoverable  on  unliquidated  demands 490 

when  upon  a  running  account 490 

not  antedated  on 490 

when  sheriff  liable  for 491 

an  agreement  to  pay  may  be  inferred 491 

when  party  in  fault  may  be  charged 491 

on  special  contract 492 

INSANITY, 

(See  Ltjnaot,  Idiots,  Sue.) 

INVENTORY, 

to  be  made  on  attaching  property 216 

form  of 216,217 

INVOLUNTARY  TRESPASS, 

by  a  person  to  escape  danger 132 

by  one's  animals 134 

IRREGULARITY, 

defined 287 

proceedings  when  void  or  voidable 237 

waived  by  appearance  and  subsequent  steps 237 

ISSUES, 

of  law,  what  is 242 

for  the  court  to  determine      242 

justice  should  decide 243 


J. 

JOINDER,  ..   .„„ 

of  parties  inactions  on  contract «,  m^ 

in  actions  for  wrongs 1^^ 

, .  46 

actions ,     .,,  .  J.  .J     , 

a,  claim  as  surviving  partner  may  be  jomed  with  an  individual 

..  232 

improper,  how  taken  advantage  of ••■.•;■•••  ?^^'  ^l 

when  not  objected  to,  not  a  ground  for  reversal  of  judgment . .     237 

JOINT  CONTRACTS,                ,  ,      ,^  qg 

one  pays,  may  recover  of  the  other, 
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actions  upon,  against  joint  debtors   179 

when  joint  and  several,  one  defendant  may  set  off 257 

cannot  discharge  one 43 

all  the  parties  to,  should  be  included  in  an  action  upon. . . .  178, 179 
JOINT  DEBTORS, 

contributions  by 90 

actions  and  judgments  against 179 

Swhen  one  only  served  with  process 179 

ecntions  against,  when  only  one  is  served 179 

absence  of  one  does  not  stop  the  running  of  the  statute  of  lim- 
itations  424,  425 

one  cannot  after  the  statute  has  barred,  revive  a  claim  against 

another 425 

may  be  sued  by  long  summons,  though  one  be  non-resident. . .  177 

JOINT  WRONGDOER, 

cannot  maintain  action  for  contribution  without  express  promise  90 

all  are  severally  liable 147 

rule  of  liability  in  injuries  to  person  or  property 428, 147 

slight  evidence  necessary  to  connect 147 

justice  may  discharge  one  and  hold  the  other 382 

the  jury  may  do  the  same 382 

in  an   action  on  joint  and  sevei-al  bond,  may  be  witness  for 

each  other 375 

JUDGMENT, 

the  sentence  of  the  law 237 

of  discontinuance  when  justice  a  material  witness 238 

entry  of,  in  his  docket 242 

on  demurrer 243 

of  discontinuance  in  what  cases 518 

JUDGMENT  OF  NON-SUIT, 

if  plaintiff  discontinue  or  withdraw  his  action 519 

if  he  fail  to  appear  on  return  of  process 619 

if  he  fail  to  appear  on  adjourned  day 519 

if  he  become  non-suited 519 

if  he  shall  not  appear  on  coming  in  of  jury 519 

JUDGMENT  BT  CONFESSION, 

when  amount  does  not  exceed  $500 520 

defendants  must  personally  appear  — 520 

when  over  $50  affidavits  necessary 520 

when  over  $50,  may  take  several  confessions  for  less  than  $50.  520 

form  of  confession  and  affidavit 521 

JUDGMENT  OBTAINED  BY  DOMESTIC, 

act  authorizing,  &c 522 

no  property  exempt  from  levy  and  sale  on  execution  for 628 

statement  in  execution  issued  for 523 

form  of  complaint  for 524 

final 518 

to  be  rendered  with  costs 527 

when  jury  disagree  may,  by  consent,  be  rendered  by  justice.. .  513 

when  to  be  entered  on  justice's  docket 516 
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not  to  be  entered  on  Sunday 513 

how  made  a  lien  upon  real  estate 524 

transcript  to  be  delivered  plaintiff 524 

a  certified  transcript  may  be  filed  in  another  county 524 

in  actions  against  joint  debtors  not  served  with  process 179 

justice  to  give  a  transcript  when 40 

judgment  for  less  than  $25  not  a  lien  on  real  estate 41 

when  a  bar  to  a  new  action 259 

void  for  want  of  jurisdiction 151 

for  irregularity  in  the  proceedings 151 

when  an  action  upon  may  be  brought 29 

money  paid  on  one  reversed  is  recoverable 574 

paid  by  joint  debtors,  remedy  between 90 

JURISDICTION, 

territorial  of  a  justice 7,  8 

when  parties  are  residents  of  the  same  county 24 

must  not  be  exceeeded 24 

parties  must  be  within 24 

in  actions  to  recover  penalties 9,  162 

of  a  justice  of  the  peace 8,  9 

of  what  actions 28 

to  take  confession  of  a  judgment 28 

to  punish  for  contempt 555 

relationship  to  suitor,  or  keeping  a  tavern  ousts  justice  of..  9,10 

where  title  to  land  is  in  question 263 

statutory  provisions  concerning 263 

manner  of  assailing  judgments  void  for  want  of 151 

when  process  under  will  protect  an  ofScer 151 

where  the  accounts  of  the  parties  exceed  $400 25 

of  action  against  a  corporation 22 

JURORS, 

qualifications  of 320 

who  are  exempt  from  serving  as 321 

venire  for 317 

summoning  the  jury 317 

the  parlies  may  agree  upon  less  than  six  jurors 319 

the  venire  to  be  delivered  to  a  constable  without  bias 317 

returning  the  venire 818 

waiver  of  tiiiil  by,  after  venire 318 

calling  and  drawing  of  the  jury 322 

when  and  how  taken  from  bystanders 322 

new  venire,  when  Issued 319,  513 

expense  of,  by  whom  paid  in  the  first  instance 329 

challenge  of 323 

to  the  array 324 

for  favor 324 

to  the  polls 324 

causes  of 324 

inhabitants  of  the  town  may  be,  in  actions  for  penalties 324 

principal  causes  of. 324 


1030  INDEX. 

Page. 
JXIROnS— Continued. 

not  made  until  a  full  jury  have  appeared 323 

trial  of  principal  by  the  justice 325 

of.  to  the  array  for  favor 326 

of,  to  the  polls  for  favor 326 

method  of,  by  triers 326 

oath  to  witnesses  and   juror  upon  trial  of 326 

right  of  challenge 326 

oath  to 329 

to  be  kept  together  during  the  trial 329 

retiring  of,  to  deliberate 512 

oath  to  constable  to  attend 512 

when  they  may  be  in  charge  of  one  not  a  constable 512 

conduct  and  dnty  of,  after  retiring 513 

may  not  find  a  verdict  by  lot  or  an  average 518 

course  when  they  desire  an  explanation  of  the  testimony 514 

irregularities  by,  which  avoid  a  verdict 514 

the  justice  cannot  confer  with,  without  consent  of  the  parties. .  514 

discharge  of,  without  agreement 514 

verdict  of,  must  be  general 515 

delivery  of  the 515 

receiving  and  entering 514 

when  received  upon  Sunday 513 

polling  the 515 

fees  of 524 

defaulting  proceedings  against 330 

summons  for 330 

conviction  of 331 

execution  against 331 

privileged  from  arrest 195 

JUSTICE, 

territorial  jurisdiction  of. 8,  9 

must  not  be  relative  of  the  parties 9,  10 

a  tavern  keeper 10 

reside  in  the  town  in  which  he  is  chosen 7 

proceedings  where  a  material  witness 238 

must  determine  from  the  facts  in  the  afSdavit,  whether  he  is . ,  233 

must  not  mislead  the  party  to  any  material  fact 333 

must  swear  the  witness  himself 333 

docket  to  be  kept  and  how 314 

when  and  how  evidence  of  its  contents 314 

power  to  punish  contempts 555 

discretion  of,  in  permitting  defendant  to  appear  after  return. . .  281 

appear  after  return 281 

in  calling  action  on  return  of  warrant 228 

in  admitting  evidence 370 

as  to  the  number  of  witnesses  to  a  fact 393 

as  to  permitting  leading  questions 385 

as  to  acquitting  one  of  several  defendants 382 

as  to  disregarding  variances 232 

as  to  the  ocder  of  the  evidence... 332 
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power  of,  as  to  amendments 232,  247 

fees  of 628 

duty  on  appeal  from  his  judgment 567 

Jurisdiction  in  criminal  cases 783 

conservator  of  the  peace 783 

may  authorisse  one  to  serve  civil  process 218 

JUSTIFIABLE  HOMICIDE, 

(See  Manslauqhteb.) 961 

JUSTIFICATION, 

on  innkeeper's  bond 588 

on  storekeeper's  bond 693 

in  assault  and  battery 874 

for  taking  property 161.152 


K. 

KNAVERY, 

injuries  by  the  subject  of  action 56,  57 

KNOWLEDGE, 

carnal  knowledge 926 

(See  Rape.) 

L. 

LAND, 

what  is  included  in  the  term 127 

surrounded  by  an  imaginary  fence  or  close 127 

license  to  enter  upon 128 

to  enter  with  a  key,  not  a  justification  of  a  different  entry  130 

sometimes  given  by  law 130 

agreement  to  sell  does  not  necessarily  give 131 

when  it  cannot  be  revoked 131 

entry  upon,  wrongfully,  actionable 131 

justice  no  jurisdiction,  where  title  to  is'  in  question 38 

possession  of  presumed  to  be  in  the  owner 269 

included  in  a  highway,  subject  to  easement  only 268 

bounded  upon  a  highway  or  stream,  extends  to  the  centre 127 

crops  grown  on  leased,  at  the  end  of  the  lease 127 

buildings  negligently  destroyed  upon 128 

rights  of  lessee  for  injuries  to 128 

in  building  to  the  obstruction  of  his  neighbor's  lights 129 

in  all  cases  of,  damages  must  be  giv^en 129 

fences  upon,  statutory,  provisions 135 

LANDLORD  AND  TENANT, 

to  turn  the  tenant  out  of  possession 691 

form  of  afladavit  of  holdingover 692 

notice  requiring  payment  of  rent  or  possession 692 

afladavit  of  landlord  to  obtain  summons 693 

notice  to  quit,  to  a  tenant  at  will.  &c 695 

affidavit  to  be  made  by  landlord  in  case  of  tenancy  at  will 696 
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summous  requiring  tenant  to  show  cause 69S 

summons  requiring  tenant  to  remove 697 

demand  of  rent  of  one  of  two  joint  tenants  sufficient 697 

affidavit  of  service  of  summons 699 

affidavit  denying  facts  stated  by  landlord 700 

demanding  a  jury  and  paying  fees 700 

precept  to  summon  jury 701 

oath  to  juror 701 

justice's  docket 702 

warrant  to  put  landlord  in  possession 702 

appeal,  proceedings  may  be  removed  by  appeal 703 

security  on  appeal  to  county  court 704 

oath  to  constable 704 

warrant  to  dispossess  tenant  on  verdict 705 

subpoena  to  appear  and  testify 706 

security  to  pay  rent  in  ten  days 707 

certiorari  from  supreme  court  may  be  obtained 708 

assignee  liable  on  covenants  running  with  the  land 709 

farm  let  on  shares,  straw  belongs  to  the  owners 709 

LARCENY, 

grand  and  petit  defined 900 

common  law  principle  concerning 901 

must  be  actual  or  constructive  taking 901 

punishment  for  grand  larceny 901 

for  stealing  any  paper  or  document  filed  in  any  public  office  not 

more  than  five  years 902 

severing  froin  freehold,  &c.,  not  more  than  5  years 902 

buying  property  knowing  it  to  have  beea  stolen  not  more  than 

5  years 903 

what  constitutes  the  offense  of 903 

taking  one's  own  goods  with  intent  to  charge  another 904 

■where  one  lose  goods  and  another  find  them,  not  knowing  the 

owner,  no  larceny 904 

but  if  he  have  means  of  knowing  it,  it  is 904 

property  left  with  another  and  he  animofurandi  conceals  it,  is 

guilty  of. 904 

there  must  be  a  carrying  away 904 

a  bare  removal  is  sufficient 904 

taking  from  one's  pocket  and  dropping  it  sufficient 905 

Evidence, 

necessary  to  prove 903 

1st.  taking  and  carrying  away 903 

2d.  with  a  felonious  intent 903 

3d.  the  goods  and  chattels  of  another  as  described 903 

the  identity  of  the  property 908 

the  best  evidence  must  be  given 908 

one  in  possession  must  show  how  he  came  by  it 910 

depends  upon  the  time  he  has  had  it 910 

evidence  of  this  nature  not  conclusive 910 

presumption  removed  by  evidence  of  good  character 910 
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Felonious  Intention, 

province  of  the  jury  to  decide 912 

bona  fide  finder  of  lost  goods  cannot  be  held,  &c 912 

Proof  of  Ovmership, 

must  prove  ownership,  or  legal  custody 912 

must  be  in  actual  or  constructive  possession 912 

when  value  under  $25,  petit  larceny 901 

LATENT  AMBiaiTITT, 

what,  and  how  explained 349,  482 

LEADING  QUESTIONS, 

generally  not  allowed  in  examination  in  chief. 385 

permitted  by  the  party  calling  an  unwilling  witness 385 

allowed  on  cross-examination 388 

LEASES, 

parol  lease  of  lands  for  one  year  to  commence  at  a  period  sub- 
sequent, valid  within  the  statute 61 

where  one  occupies,  under  an  implied  contract 70 

one  occupying,  as  assignee  or  under  tenant,  must  pay 69 

one  holding  over,  deemed  a  renovation  of  former  contract 70 

rules  in  relation  to  terminating  lease  given 70 

from  year  to  year 70 

how  terminated 70 

tenant  holding  over,  holds  from  year  to  year 70 

termination  of,  in  the  city  of  New  York 70 

action  upon 70 

not  maintained,  although  the  buildings  are  destroyed  by  fire . .  710 

when  not  maintained 710 

LEGISLATURE, 

members  of,  privileged  from  arrest   193 

LETTERS, 

opening  and  reading  sealed 949 

maliciously  publishing  misdemeanor 949 

a  fine  not  exceeding  $100,  or  imprisonment  not  exceeding  one 

month  949 

bringing  to  or  carrying  from  state  prison 950 

for  violation,  guilty  of  misdemeanor 950 

triable  by  special  sessions 836 

sending  threatening  letters,  &c 949 

punishment  of,   state  piison  not  exceeding  five  years  949 

LETTERS  OF  ADMINISTRATION, 

on  taking,  property  vests  from  time  of  death , 20 

may  bring  trover  In  his  own  name 20 

may  bring  trespass   on  real  estate  or  for  personal  property, 

while  intestate  was  living  20 

not  liable  on  promise  to  pay  out  of  his  own  estate  unless  in 

writing 20 

nor,  although  has  given  his  note,  unless  he  has  assets  20 

LETTING  TO  HIRE, 

defined  ^47 

responsibility  for  want  of  ordinary  care 147,  148 
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lien  acquired  by 150,  161 

what  constitutes  a 649 

an  actual,  necessary  to  give  title 549 

how  made 649 

receiptor  of  the  goods  650 

property  subject  to  and  exempt  from 643 

priority  of  lien  upon 549 

naked,  sufficient  to  maintain  action  against  an  officer 560 

prior,  enures  to  the  benefit  of  a  junior  execution   549 

right  of  officer  to  the  goods 550 

when  a  satisfaction 550 

it  becomes  void  in  consequence  of  delay 647 

when  evidence  of  conversion 150 

must  be  made  before  the  return  day 562 

when  fraud  may  be  shown  to  defeat 161 

LICENSE,  ,, 

to  pass  over  land  is  revocable 128 

not  within  the  statute  of  frauds 129 

to  enter  upon  land  may  be  express  or  implied 129 

gives  no  authority  to  take  another  with  him 129 

with  a  key  does  not  justify  entry  without 130 

when  given  by  law 130 

not  implied  from  agreement  to  sell 131 

when  revocable 131 

abuse  of,  renders  the  party  a  trespasser  from  the  be- 
ginning   181 

in  pursuit  of  ravenous  animals 131,  132 

to  sell  spirituous  liquors,  must  be  shown  by  defendant 164 

to  erect  a  building,  when  not  revocable 131 

LIENS, 

definition  and  kinds  of 155 

general,  founded  on  particular  custom  or  agreement 1 56 

upheld  in  what  particular  trades 157 

specific  or  particular,  of  tradesmen 158 

how  they  attach 168 

of  a  tavern  keeper 168 

upon  ships  and  vessels  157 

common  carriers 167 

of  a  mechanic 169 

right  of  holder 160 

waiver  of 160 

by  parting  with  possession  of  the  properly 159 

transfer  of,  in  what  cases  and  manner 169 

of  vendor  upon  contract  of  sale 160 

keeper  of  boarding  house,  lien  of 161 

statute  in  relation 161,  171 

duty  of,  to  post  notices  in  rooms 161 

sale  of  property,  (see  foreclosure  of  lien) 170 

judgment  of  foreclosure  for  lien 172 

proceedings  upon. 172 
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costs  on  foreclosure 173 

lien  of  a  mechanic    (See  Mechanics'  Lien  Law) 468 

MECHANICS'  LIEN  LAW, 

act  in  respect  to,  of  1870 468 

proceedings  in  justices'  courts   469 

contractors  or  laborers  notice 469 

right  to  acquire  lien  is  personal 470 

notice  must  he  in  writing 470 

by  filing  notice  acquires  lien 470 

lien  expires  at  expiration  of  one  year .' 470 

form  of  notice 471 

claimants'  bill  of  particulars 472 

affidavit  to  bill 472 

the  bill  need  not  he  published 473 

form  of  affidavit  of  service  notice 478 

form  of  alMavit  of  owner's  default 473 

appearance  of  parties  before  justice 474 

as  to  costs  and  disbursements 474 

lien  extends  to  owners'  interest 474 

form  of  judgment  on  liens   172 

LIMITATION  OF  ACTIONS, 

statute  in  relation  to 419 

what  actions  barred,  and  within  what  time 419 

parol  promise  will  not  revive  debt 423 

begins  to  run  on  note  payable  on  demand,  from  date 426 

against  an  attorney,  when 423 

upon  open  and  current  accounts 423 

absence  of  one  joint  debtor  does  not  stop 425 

one  copartner,  after  dissolution,  cannot  revive 425 

one  of  two  joint  and  several  makers  of  note  cannot 425 

on  a  judgment  where  all  were  not  served  with  process,  does 

not 427 

LIQUORS, 

in  actions  for  sale  of,  the  burthen  of  showing  a  license  is  with 

defendant 164 

LOAN, 

for  use  defined 500 

responsibility  of  the  borrower 501 ,  502 

what  is  and  what  is  not  an  usurious 501,  502 

LOSS  OF  PAPERS, 

the  party  may  be  a  witness  to  prove  or  contradict 353 

LOST  INSTRUMENT, 

actions  upon 97 

statutory  provisions  concerning 97 

plaintiffa  witness  to  prove  loss 98 

available  in  the  hands  of  bona  fide  holder 98 

LUNATIC, 

not  competent  to  be  sworn  as  witness 8,1 

if  they  have  lucid  intervals,  may  be 371 

an  intoxicated  person  incompetent  371,  600 


1036  INDEX. 

Pago. 
LUNATIC  —  Continued. 

witness  may  be  examined  as  to  competency  of 372 

cannot  be  a  juror 319 

court  may  refuse  to  permit  a  drunken  man  to  sit  as  juror 325 


M. 

MALICIOTTS  MISCHIEF, 

what  is 838 

poisoning  cattle,  Sic 966 

MALICIOUS  TRESPASS, 

acts,  of,  when  misdemeanors 836 

punishment  for,  &c 838 

MANSLAUGHTER, 

how  distinguished  from  murder .". 961 

either  manslaughter  or  justifiable  homicide 962 

when  justified 962 

in  the  first  degree - 963 

in  the  second  degree 963 

in  the  third  degree 964 

in  the  fourth  degree 965 

punishment  in  different  degrees 965 

MANURE, 

lying  on  land  is  part  of  the  freehold 709 

MAEEIAGE, 

(See  Husband  and  Wipe) 460 

Is  a  civil  contract 461 

first  marriage  must  be  proved,  when 46 1 

note  given  to  husband  and  wife  goes  to  survivor 461 

a  gift  by  husband  to  wife  upheld 461 

rights  of  wife  under  the  marriage .'. 461 

separate  estate  of  wife 461 

when  presumed,  from  cohabitation 338 

when  pleadable  in  abatement .^, 251 

MARRIED  "WOMEN, 

rights  of 461 

actions  by 463 

against 463 

separate  property  of 463 

when  her  contracts  bind  her  husband 465 

may  act  as  her  husband's  agent 465 

when  she  must  be  joined  with  her  husband 464 

MASTER,  APPRENTICES  AND  SERVANTS, 

statute  in  relation  to 731 

form  of  certificate  of  justice 731 

certificate  of  consent 731 

indenture 732 

form  of  certificate  subjoined 732 

form  of  certificate  for  infant  from  foreign  county 733 

approbation  of  justice ; 734 

complaint  by  master 734 
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warrant 734 

warrant  to  commit  apprentice V35 

complaint  for  misbehavior  of  apprentice 736 

warrant   '  736 

record  ef  conviction 736 

warrant  ro  commit 737 

certificate  of  discharge 738 

complaint  against  master 738 

summons  against  master 739 

recognizance  740 

certificate  of  acknowledgment 741 

condition  of  indentures 741 

when  liable  for  services  performed  for  his  servant 738 

for  negligence  of  servant 117 

for  goods  purchased  by  the  servant 607 

ho  may  pay  minor  his  wages  when   481 

injuries  to  his  servant 125 

power  of  inflicting  punishment  on  servant   125 

MECHANICS'  LIEN, 

upon  articles  manufactured 159 

mechanics'  lien  law 468 

MEETINGS,  RELIGIOUS, 

disturbance  of 749 

MEMBER  OF  CONGRESS, 

privileged  from  arrest 194 

MEMBER  OF  LEGISLATURE, 

privilegea  from  arrest 194 

MERGER. 

of  a  security  in  one  of  higher  order 489 

in  a  judgment ' 489 

MILL  DAMS, 

destroying  or  injuring 144  145 

a  misdemeanor 836 

MILITIA, 

when  privileged  from  arrest 194 

MINISTERS, 

foreign,  privileged  from  arrest 194 

MINUTES  OF  TRIAL, 

vphen  may  be  given  in  evidence 356 

MISDEMEANORS, 

definition  of 862 

when  merged  in  a  felony 862 

at  common  law 862 

by  statute  862 

seduction,  when 880 

cases  of  enumerated 881 

general  provisions  respecting  punishment  of 883 

misdemeanors  cognizable  before  special  sessions 834,  835 

punishment  of  by  special  sessions 838 
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MISTAKE, 

action  for  money  paid  by 72 

in  pleadings  amendable 247 

in  naming  person  in  civil  process   174 

in  a  criminal  warrant  806 

MONEY, 

had  and  received  for  plaintiff,  action  for   72 

in  case  of  mistake  or  deceit 74 

of  a  consideration  failing : 75 

upon  an  agreement  rescinded 75 

upon  a  void  authority  75 

by  imposition  or  deceit 76 

by  embezzlement  or  theft  76 

upon  a  judgment  reversed  for  error   76 

upon  a  contract  void  in  law 76 

paid  for  defendant 88 

by  his  surety 88 

must  be  done  upon  request  express  or  implied 88 

indorsee  on  judgment  against  him 88 

by  a  joint  debtor 90 

for  necessaries  furnished  one  whom  defendant  is  obliged  to 

maintain 91 

not  a  defense  that  defendant  lost  the  benefit  of  the  pay- 
ment, &c 91 

not  recoverable  when  on  an  illegal  transaction 91 

upon  a  pledge,  may  be  recovered  by  action 440 

what  may  be  made  a  tender 414 

(See  Tender)  ^ 

may  be  levied  on  by  execution 543 

MORTGAGES  AND  BILLS  OF  SALE, 

(See  Chattel  Moktgages) 439 

form  of  chattel  mortgage 440 

what  constitutes  a  fraudulent 440 

when  property  mortgaged  may  be  levied  on 441 

omission  to  file  effect  of 441 

when  valid  between  the  parties 441 ,  442 

bow  explained 442 

(See  Assignments) 455 


N. 

NAMES, 

of  parties,  rules  in  relation  to 174 

misnomer  pleadable  in  abatement 251 

NAVIGABLE  STREAMS. 

obstruction  of 144,  145 

NECESSARIES, 

infants  liable  for,  on  implied  contracts  for 411 

husband,  parent  or  master  liable  for 480 

NEGLIGENCE, 

remedy  for  injuries  occasioned  by 435 
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party  contributing  cannot  recover,  unless  the  negligence  is  wil- 
ful   435 

it  may  be  of  one's  servants  or  agents . . , 436 

liability  of  turnpike  and  railroad  companies  for 437,  438 

where  master  responsible  for,  the  servant  liable  over 116 

the  question  of,  one  of  fact 11 6 

NEXT  FRIEND, 

of  infant 223 

(See  Guardian.) 

NONJOINDER, 

of  parties,  how  taken  advantage  of  by  answer 251 

NONSUIT, 

judgment  of 519 

after  tcsiimony  of  plaintiff  is  closed 520 

on  the  testimony  of  the  defendant 520 

not  after  cause  submitted 520 

NOTE, 

given  by  a  partner,  when  valid 477 

when  given  or  endorsed  by  a  wift' 507 

payable  in  chattels  a  tender  of,  is  a  payment,  and  the  tenderer 

becomes  bailee  of  the  chattels 413 

NOTICE, 

necessary  to  terminate  a  lease  from  year  to  year 70 

of  presentation  and  non-payment  of  bill  or  note 101 

under  the  statute  relative  to  division  fences 135 

to  produce  papers  in  order  to  admit  parol  evidence  of  their 

contents 354 

its  form  and  contents 351 

not  necessary  where  the  party  knows  it  will  be  in  question 355 

of  the  examination  of  the  party  in  the  action 374 

NUISANCE, 

defined  at  common  law 492 

on  one's  own  premises 492 

action  lies  against  lessee 493 

in  relation  to  railroads,  being 494 

gas  works,  when 494 

remedy  for 494 

public,  may  he  abated 494 

a  private  nuisance 494 


OATH, 


0. 

statutory  provisions  concerning  manner  of  administering 372 

on  challenge  of  a  juror 326 

to  triers  upon  a  challenge 326 

jurors 329 

witnesses ^^ 

interpreters 3^* 

to  constable  who  takes  charge  of  a  jury 512 
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any  form  elected  ty  the  witness  is  binding 333 

manner  of  determining  the  form  to  be  administered 333 

to  prove  the  necessity  of  secondary  evidence 353 

OBSERYANCE  OF  SUNDAY, 

penalty  for  violating 753 

complaint  for , 754 

record  of  conviction 754 

execution  for  penalty  and  costs 755 

certificate  of  conviction  to  be  filed 755 

OBSTRUCTING  HIGHWAYS 662 

OBTAINING  GOODS  BY  FALSE  PRETENCES, 

(See  False  Pretences.) 916 

OFFICER, 

liable  for  moneys  received 552 

may  maintain  action  for  goods  levied  on 148 

execution  and  levy,  proof  of  title  against  the  defendant  in  the 

execution,  but  not  a  stranger  who  shows  title 148 

when  necessary  to  be  supported  by  judgment 148,  149 

taking  receipt  for  property  levied  upon 653 

ministerial,  protected  bj'  process,  good  on  its  face 1 48 

but  not  if  the  process  shows  a  want  of  jurisdiction 149 

acts  of,  void  for  irregularity 149 

manner  of  serving  a  search  warrant 795 

responsible  for  exceeding  his  authority 795 

may  demand  assistance  in  serving  process 218 

or  to  overcome  resistance 218 

powers  in  serving  process 21 8 

homicide,  when  justifiable 962 

not  to  serve  civil  process  on  Sunday 220 

when  may  break  open  doors  and  windows 218,  810 

when  to  retake  a  prisoner  on  escape 813 

may  use  all  necessary  force  to  serve  process 218,  810 

justification  of  assaults 873 

to  apprehend  persons  disturbing  religious  meetings 746 

liable  for  abuse  of  process 218 

regular,  need  not  show  his  process 810 

may  enter  dwelling  in  search  of  escaped  prisoner 810 

actions  by  and  against  certain,  town  and  school  district  officers.  22 

militia,  privileged  from  arrest 193,  194 

of  courts,  when  privileged  from  arrest 193,  194 

of  canal,  when  privileged  from  arrest 197 

reputation   and  official  acts,  prima  facie  evidence  of  official 

character 367 

suits  by  certain  town  and  county 22 

OFFICIAL  CERTIFICATES, 

when  evidence 346,  360 

OFFICIAL  RETURN, 

a  justice  has  power  to  allow  a  constable  to  amend 221 

a  justice  may  amend  the  date  and  return  of  summons 221 

form  of  return  by  constable 217,218 
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should  state  the  time  and  manner  of  service 213 

justice's  return 568 

OPINION, 

of  a  witness,  when  competent 398 

not  competent  when  based  upon  facts  sworn  to  by  others 394 

evidence  of  general  character 395 

mental  capacity  of  grantor 395 

of  the  value  of  personal  property 394 

improper  where  witness  has  not  seen  it 396 

insurance  agents  as  to  hazardous  property 396 

proof,  property  valueless 396 

OVERSEERS  OF  THE  POOR, 

notice  to  be  given  by,  under  license  law 607 

to  make  a  complaint  in  case  of  bastards 711 

P. 

PAPERS, 

notice  to  produce  on  trial 354 

form  of  notice 354 

when  pleadings  contain  notice 354 

object  of  notice 354,  855 

PARDON, 

restores  competency  as  a  witness  to  a  felon 373 

PARENT  AND  CHILD, 

when  liable  for  necessaries  furnished  to 480 

power  to  inflict  corporal  punishment 125 

stepfather  not  sntitled  to  custody  or  services  of  wife's  children.  480 

when  child  to  have  his  earnings 480 

putative  father  not  .entitled  to  child 480 

cannot  recover  for  assault  upon  child 480 

may  waive  right  to  child's  earnings 480 

not  liable  for  his  wilful  acts 481 

nft-  as  owner  of  a  dog  unless  he  knew  his  vicious  habits 48 1 

cannot  dispose  of  them 481 

payment  to  minor,  when  valid 481 

PARTICULARS, 

of  demand,  how  obtained. 218 

PARTIES  TO  ACTIONS, 

on  contract 49 

who  should  be  joined  as  plaintiffs  and  defendants 18 

where  one  of  several  parties  has  died 18 

when  by  personal  representatives  of  the  contracting  party 18 

amendments  in  relation  to 19 

husband  and  wife • 226 

for  wrongs •* ^^^ 

all  persons  may  be 1^7 

in  certain,  personal  representatives  may  bring  action  after  the 

death  of  their  testator 20 

aU  persons  contributing  to,  are  principals 22 

master  liable  for  negligent  acts  committed  by  servant 115,  116 

Mmm 
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when  privileged  from  arrest 194 

appearancu  by 223 

may  be  by  attorney 227 

of  infants , 223 

married  women 2.!G 

necessary  to  judgments 11 

when  competent  as  witness 377 

PARTNERS  AND  PARTNERSHIP, 

what  are 476 

contracts  wiihin  ficope  of  the  partnership  are  binding 476 

manner  in   which  partners  m:iy  contribute  to  the  business 476 

a  community  of  profit  and  loss  essential 476 

bound  for  the  debts  of  the  firm 477 

powers  and  liabilities  of 477 

each  partner  may  dispose  of  the  partnership  property 477 

is  liable  for  all  the  debts  uf  the  firm 477 

may  contract  in  the  name  of  the  firm 477 

arbitrations  by • 478 

actions  between 478 

not  cognizable  by  a  justice  generally 478 

assignments  by,  when  valid 478 

partners  liable  until  notice  of  dissolution 478 

may  apply  their  means  to  pay  partnership  debts 478 

actsof  each,  the  acts  of  all  within  the  scope  of  business 478 

note  by  one  of  the,  in  the  firm  name,  will  b3  intended  to  have 

been  made  for  the  firm 477 

accounts  against  one  of  several,  cannot  be  set  off  against  the 

firm 25 

one  may  assign  a  chose  in  action,  altliongh  under  seal 478 

one  has  a  right  to  sell  all  the  co-partnership  property  directly 

to  a  creditor  in  payment 478 

authority  to  endorse  by  one,  in  name  of  firm,  may  be  shown  by 

circumstances 479 

one  holding  out  that  he  is  a  partner,  is  liable  for  the  deflts  of 

the  firm 479 

one  co-partner  dies,  the  survivor  must  he  sued  alone 21 

one  partner  cannot  recover  of  the  other  for  money   paid  on 

illegal  transaction 91 

admission  of  one,  inadmissible  to  prove  another  a  partner 357 

acknowledgement  of  one  after  dissolution  will  not  bind   the 

other 357 

nor  will  it  revive  a  debt  barred 357 

when  a  note  of  one  of  several  is  deemed  a  payment 486 

a  debt  due  defendant  as  surviving  partner  may  be  set  off  against 

individual  debt 254 

a  demand  of  one  partner  sufficient 398 

PARTITION  FENCES, 

rules  concerning 135 

when  determined  by  prescription 136 

defective  fence,  to  action  for  Injuries  by  cattle 127 
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PAWN,  ^*s«- 

(See  Pledge.) 445 

PAYMENT, 

a  note  for  a  precedent  debt  does  not  operate  as  payment 486 

neither  for  a  cotemporary  debt , 487 

a  note  of  one  of  several  persons 488 

payment  in  counterfeit  bills  no  payment 487 

taking  the  note  of  third  person  is  not  payment,  unless  by  spe- 
cial agreement 487 

payms^nt  in  ba-ik  bills,  if  accepted,  is  valid 487 

payment  of  a  judgment  by  one  is  satisfaction 488 

a  debtor  paying  money,  creditor  may  apply  it  v/here  he  pleases    488 
giving  a  note  by  one  partner  for  a  copartnership  debt  after  dis- 
solution . .   486 

taking  a  note  of  third  person  at  the  time  of  making  contract, 

presumed  to  be  payment 488 

payment  of  judgment  to  justice  valid 262 

of  money  into  court 413 

admits  the  cause  of  action   414 

is  like  tender  after  suit 417 

when  required  upon  a  note  in  specific  articles 417 

by  a  chattel,  when  a  satisfaction 489 

PEACE, 

surety  to  keep 742 

PENALTY. 

action  for 162 

cannot  be  brought  before  justice  of  the  town  which  is  to  re- 
ceive it 8 

statutory  provisions  concerning 162 

given  to  one  who  will  prosecute,  must  be  brought  in  a  year. 162,  419 

process  to  be  indorsed 165 

execution  to  be  indorsed 542 

electors  of  the  town,  competent  witnesses  and  jurors 324 

for  defaulting  witness 293 

for  defaulting  juror 330 

trustees  of  school  districts 164,  23 

single  action  against  several  for  selling  liquor 3  67 

in  relation  to  toll  gates 167 

what  constitutes  a  pleasure  wagon 168 

in  relation  to  plank  road  toll  gates 168 

may  be  brought  in  justices'  courts 169 

what  deemed  forcibly  and  fraudulently  passing  a  gate 169 

(See   Also   License  Law.) 

PERJURY, 

defined  by  statute 884 

the  oath  must  be  administered  by  competent  authority 885 

must  be  taken  in  judicial  proceeding 886 

the  fact  sworn  to  must  be  material  to  the  question 887 

the  assertion  be  absolute 887 

the  oath  must  be  false 887 

the  intention  must  be  wilful 888 
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PERJURY  —  Continued. 

the  indictment  or  warrant  . , 888 

e\  idcnce 890 

punisbmeut  of 884 

the  perjury  assigned  must  be  material 892 

Subornation  of  Perjury,  defined 884 

what  venders  the  crime  complete 892 

the  attempt  to  suborn,  how  punished 893 

indicthient  for   893 

warrant  for 893 

PERSONAL  PROPERTY, 

defined 14'J 

an  action  lies  for  wrong  detention  of 147 

for  uniawftil  meddling  with 147 

unlawful  levy 148 

by  whom  it  lies 148 

sheriff  has  special  property  in,  after  levy 148 

former  action  of  trover  for  conversion  of 148 

possession  of,  prima  facie  evidence  of  title 149 

how  stranger  to  process  may  contest  title  against  officer 149 

title  to,  upon  sale  on  execution 151 

liens  upon ]  50 

gift  of,  when  valid 154 

loaned,  the  bailor  may  take  possession  of 1 50. 

sale  procured  by  fraud  passes  no  title  to  56.  428,  153 

when  the  vendor  will  affirm  such  sale 58 

PERSONAL  REPRESENTATIVES, 

who  are 22 

PERSONS, 

privileged  from  arrest 1 93 

of  unsound  mind,  who  are 370 

PEWS  IN  A  CHURCH, 

rights  of  pew  holders 494 

sale  of<  not  sale  of  real  estate 495 

possession  of,  no  right  in  perpetuity 495 

right  to,  no  right  in  the  soil 495 

trustees  may  tear  it  down  when  necessary 495 

cannot  be  deeded  away 496 

property  in,  a  qualified  one 497 

technical  meaning  of  demise 497 

trustees  have  no  power  to  sell  without  leave 499 

pew  holders  no  legal  interest  in 499 

the  freehold  remains  in  the  corporation 499 

PHYSICIANS, 

action  for  services  by 68 

privileged  communications  to 382 

opinions  of,  when  admissible 394 

PLAINTIFF, 

appearance  of,  on  return  of  summons 224 

of  warrant 191 
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PLEADING,  ^"^*' 

by  the  parties,  when 231 

deanition  of ' 281 

rules  of  injustices' courts,  by  the  code  of  procedure 281 

facts  are  to  be  stated 232 

construction  of,  to  be  liberal  232 

to  be  m:ide  on  return  of  process 252 

special  agreements   232 

safe  lo  set  out  only  the  material  parts 232 

the  compliant 231 

by  the  defendant  , 241 

when  he  may  demur 242. 

when  he  must  answer 246 

rules  in  relation  to  |)leading  matters  in  abatement 219 

to  the  person  of  the  plaintiff 249 

to  the  person  of  the  defendant 249 

to  the  process 257 

forms  (if  answer  to  the  matter  in 250 

requisites  of  the  answer 250 

foi-ms  of  answer 250 

former  action  in  which  demand  might  have  been  set  off 250 

former  trial  and  judgment  for  the  same  cause 259 

set-off 251 

statute  of  limitatiuDS 235 

defect  of  line  fence 135 

close  a  highway 268 

where  the  title  to  real  property  is  in  question 268 

demurrer 242 

immaterial  allegations  in 242,  243 

PLEDGE, 

definition  of 446 

loan  upon,  what  recoverable  by  action 446 

possession  and  delivery  necessary  to 446 

on  failure  of  the  condition,  the  pledgee  may  sell  it 446 

responsibility  of  pledgee 447 

special  property  of,  in  the  pledgee 447 

the  interest  of  the  pledgor  may  be  sold  on  execution 447 

the  pledgee  may  sell  by  giving  notice 447 

POISONING  FOOD,  SPRINGS,  &c., 

mingling  poison  with  food 968 

punishment  for 966 

POISONING  CATTLE, 

punishment  for °°° 

administering  to  human  beings 9bS 

punishment  for 

POSSESSION,                          .    .    ,.    ,          .  o«R 

of  land  may  be  shown  m  justice's  court ^o» 

if  unoccupied,  is  deemed  to  be  in  the  legal  owner 270 

used  as  a  highway,  is  in  the  owner  subject  to  the  easement.  133 

of  personal  property,  prima  facie  evidence  of  title 147 
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PREPARATION, 

for  trial 289 

PRESUMPTION, 

of  a  grant  from  20  years'  use  of  a  dam 145,  146 

PRINCIPALS  AND  ACCESSARIES, 

all  criminals  are  either  principals  or  accessaries 930 

principals  in  first  degree,  who  are 932 

principals  in  second  degree,  who  are 933 

what  participation  in  the  act  necessary  to  constitute 934 

all  engaged  in  offenses  less  thiin  felonies,  are  principals 934 

accessaries  before  the  fact,  who  are 936 

can  be,  only  in  felonies 937,  938 

and  in  aU  felonies  except  manslaughter 937 

in  new  felonies  created  by  statute 937 

who  lire,  in  murder,  and  how  punished , 935 

evidence — when  principal  and  accessary  are  indicted  together, .  939 

either  is  a  competent  witness  against  the  other 939 

when  other  evidence  necessary 939 

what  sufficient  corroborative  evidence 940 

accessaries  after  the  fact,  who  are  and  how  punished 941 

punishment 941 

cannot  be  tried  before  conviclion   of  principal 943 

acquittal  of  principal,  how  far  evidence  for  accessary 943,  944 

may  be,  though  principal  be  pardoned  after  conviction 944 

indictment,  where  priuoipal  and  accessary  are  joined 944 

where  accessary,  Is  tried  after  principal's  conviction 944 

evidence 944 

PRINCIPAL, 

bound  by  acts  and  representations  of  his  agent 57,  507 

goods  of,  not  liable  for  factor's  debts 157.  507 

payment  to  agent  of.  good 262 

PRISONER, 

how  kept  by  officer 845 

PRISONERS, 

examination  of  witnesses  against 814 

form  of  memorandum  of  testimony 815 

examination  of  prisoner 817 

information  to  be  given  him 817 

form  of  voluntary  examination 819 

recognizance  of  witnesses, 822 

commitment 829 

form  of  commitment 829 

recognizance  of,  with  sureties 829 

certificate  of  second  justice 830 

form  of  recognizance  in  another  county 831 

in  what  cases  justice  may  take  bail 822 

prisoner  arrested  for  felony  in  foreign  county  must  be  brought 

back 832 

PRIVATE  ROADS, 

(See  Highways.) 637 

PRIVILEGE, 

from  arrest 193,  194 
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PRIVILEGE  -  Continued.  ^"*^*" 

of  dwelling  house 219,  810 

PRIVILEGED  COMMUNICATION, 

IVom  a  client  to  his  counsel 882,  383 

confession  to  a  minister  of  the  gospel 383 

disclosures  to  a  physician 383 

it  is  for  the  court  to  decide  upon  the  privilege 383 

PROCEEDINGS, 

irregularity 237 

when  amendable 232,  237,  247 

PROCESS, 

to  be  in  the  name  of  the  people  and  in  the  English  language.. .  175 

without  blanks  left  to  fill 175 

not  to  be  issued  on  sunday 175 

how  returnable  against  persons  observing  tlie  seventh  day 220 

in  an  action  for  a  penalty  must  be  endorsed 165 

constable  cannot  depute  one  to  serve 219 

justice  may  authorize  any  person  to  serve  certain 218 

form  of  the  authority 219 

cannot  be  served  on  Sundays,  election  or  town  meeting  days.197,  220 
if  regular  and  within  the  justice's  jurisdiction  on  its  face,  it 

protects  the  officer  si.'rving 151 

justification  under 151 

service  of. 218 

upon  one  of  several  defendants 180 

officer  cannot  break  dwelling  to  make 220 

return  of. 221 

defects  in,  when  cured 221 

appearance  on  return  of. 223 

irregularities  of,  when  waived  by  appearance 237 

by  warrant 186 

service  of 391 

resistance  to  service  of. 219 

PROFANE  CURSING  AND  SWEARING, 

when  committed  in  presence  of  justice 747 

complaint  for 747 

warrant  for 748 

record  of  conviction 748 

record  of  conviction  in  justice's  presence 748 

security  for  payment  of  penalty  and  costs 749 

commitment  for  non  payment 749 

certificate  of  conviction  to  be  filed 749 

in  county  clerk's  office 749 

PEOFESSIONAL  SERVICES, 

action  for °° 

PROMISSORY  NOTE, 

(See  Bins  or  Exchange  and  Peomissokt  Notes.) 91 

PROOF  AND  ACKNOWLEDGMENT, 

of  instruments ''^ 

clerk's  certificate  of  authenticity  of :  340 

when  prima  facie  good ^40 
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PROPERTY, 

officer  levying  on,  has  a  special 151 ,  152 

PURCHASE, 

with  intent  not  to  pay,  is  frandulent  and  void 56,  430 

right  of  bona  fide  purchaser,  of  the  fraudulent  vendee 399,  400 

■     if  note  or  security  be  taken  on  fraudulent,  the  vendor  must  re- 
turn it  before  reclaiming  his  goods 399 

when  vendee  entitled  to  delivery  of  goods  upon 49,  60 

PURCHASER, 

title  of  at  sheriflF  's  or  constable's  sale 150 


R. 

RAILS, 

constituting  part  of  a  farm  fence,  part  of  the  freehold 1 27,  451 

RAPE, 

what  amounts  to 925 

on  woman  under  ten  years  of  age 926 

it  must  be  against  the  will  of  the  female 927 

cannot  be  guilty  on  his  own  wife 928 

what  carnal  knowledge  necessary 928 

principals  and  accessaries 930 

evidence 931 

husband  may  be  guilty  as  an  accessary 931 

the  party  ravished  competent  witness 980,  931 

punishment  fur ; 926 

warrant  and  commitment  for 970 

RAVENOUS  ANIMALS, 

entry  on  lands  in  pursuit  of,  permitted 134,  135 

REAL  PROPERTY, 

defined .' 126,  127 

bounded  by  an  imaginary  close 128 

on  a  street  or  water  course,  reaches  to  the  centre 128 

license  to  enter  on,  express  and  implied .• 128 

given  by  law,  in  what  cases 128,  129 

revocable,  when 128,  129 

to  one,  no  authority  to  bring  others  with  him 128,  129 

with  a  key,  not  to  enter  otherwise 130 

agreement  to  sell,  not  a  license  to  enter 1 30 

tenant  at  will  of 129 

from  year  to  year 130 

cannot  dispute  his  landlord's  title 130 

trespasser  from  beginning  upon 301 

entry  upon,  when  actionable ; . . .     128 

justified  in  pursuit  of  ravenous  animals .'. 134 

possession  of,  how  shown 180,  263 

deed  may  be  given  in  evidence  to  show  extent  of  possession.  130,  263 

actions  for  injuries 180,  263 

right  of  owner  to  use,  in  its  natural  state 134 

injuries  to,  by  the  animals  of  others 134 

fences  and  enclosures  of 128 
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REAL  PROPERTY  —  Continued. 

water  rights  and  flowage 143 

when  title  to  is  in  question,  statutory  provisions 263 

undertaking  required  to  oust  justice  of  jurisdiction 206 

stages  or  degrees  of  title 268,  269 

a  right  of  way  involves  a  question  of  title 268 

lease,  to  show  right  io  rent,  does  not 272 

is  involved  where   the  possession  of  unoccupied  land  is 

shown  hy  title 133 

cannot  be  tried  by  a  justice 268 

complaint  for  trespass  to,  should  specify  the  close 128,  237 

RECEIPT, 

for  goods  levied  upon  or  attached 216,  553 

may  be  explained  or  contradicted  orally 351,  352 

RECEIVING  STOLEN  GOODS, 

warrant  for 975 

RECOGNIZANCE,    ' 

by  apprentice  to  court  of  sessions 740 

of  witnesses,  with  sureties 822 

of  defendant,  with  sureties 829 

by  defendant  arrested  in  another  county 831 

by  defendant  before  special  sessions 854 

of  disorderly  persons 743 

for  good  behavior 743 

RECORD  OF  CONVICTION, 

under  license  law 603 

of  disorderly  persons 744 

of  profane  cursing  and  swearing 748 

of  profane  cursing,  &c.,  injustice's  presence 748 

of  disturbance  of  religious  meetings 751 

for  traveling  on  Sunday 754 

of  beggars  and  vagrants 756 

of  courts  of  special  sessions 850 

minutes  to  be  kept  by 851 

return  to  be  made  to  court  of  sessions 855 

RECORDS, 

proof  of. 345 

RECOITPEMENT  AND  COUNTER  CLAIM, 

in  actions  upon  contract 403 

upon  warranty 404 

in  other  cases 1 404,405,  406 

RE-EXAMINATION, 

of  witnesses °°^ 

REFRESHING  MEMORT  OF  WITNESS 387 

RELATIONSHIP,     * 

to  a  party,  disqualifies  justice ^^  ^" 

a  juror ^23 

challenge  to  an  array  for,  of  the  constable 323 

to  a  juror  for 324 

how  estimated 

by  affinity,  when  it  ceases 
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RELEASE, 

a  release  must  be  under  seal  . , 768 

one  of  several  wrongdoers  releases  all   768 

one  of  several  joint  and  several  obligors  releases  all 768 

a  covenant  not  to  sue  one  releases  both 768 

competency  of  witness  restored  by 768 

forms  of  release 769 

RELIGIOUS  BELIEF, 

what  necessary  in  a  witness : 372 

witness  cannot  be  compelled  to  state  his 372 

oath  may  be  administered  according  to  witness 872 

RELIGIOUS  MEETINGS, 

disturbance  of 749 

the  penalty,  and  horv  prosecuted  749 

when  committed  in  justice's  presence  750 

trial  by  jury 751 

to  be  committed  on  non-payment  of  penalty  752 

duty  of  sheriff  and  other  officers 753 

RELINQUISHMENT, 

of  damages  on  verdict  of  jury 518 

RENEWAL, 

of  executions • 540 

forms  of 541 

RENT, 

rat  e  of,  where  tenant  holds  over  his  term  69 

on  leases  from  year  to  year 70 

where  to  be  tendered  70 

action  for 71 

cannot  be  defended  by  denying  lessor's  title 70 

in  the  city  of  New  York  payable  quarterly   unless  otherwise 

agreed 71 

REQUEST, 

to  pay  or  perform,  when  necessary  before  action  on  contract.. .  397 

RESCUE, 

what  is  a 813 

punishment  for  813 

when  a  fresh  warrant  may  issue 813 

RESISTANCE  TO  PROCESS, 

duty  of  officer  to  overcome 219,  814 

RETAKING, 

in  criminal  cases 813 

in  civil  cases  219 

RETURN, 

of  snmmons 227 

necessary  to  give  the  justice  jurisdiction 227,  228 

of  a  warrant .' 191 

of  an  attachment 215 

justice  to  wait  for  appearance  one  hour  after 227 

defects  in,  cured  by  appearance 237 

upon  an  appeal ' 568 

form  of 568 

objections  to  irregularities  in,  when  to  be  made 250,  251 
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REVENUE  STAMPS,  ^^"' 

(See  Intbknal  Revenoe  Stamps) 474 

RIOTS, 

what  are,  and  who  are  principals 866 

there  must  be  three  or  more  persons 867 

ROADS, 

(See  Highways) 617 

law  of  the 117 

boundary  of  land  on  127 

ROBBEKY, 

definition  of  at  common  law 948 

in  the  first  degree,  by  statute 949 

in  the  second  degi'ee 949 

punishment 949 

ROUTS, 

definition  of 869 


s. 

SABBATH, 

courts  not  to  be  opened  or  process  served  upon  Sunday    220 

process  against  persons  observing  seventh  day  as  holy  time . .  220,  221 

SALE, 

contract  of 49 

when  the  title  passes  upon 49,  50 

provisions  of  the  statute  of  frauds  concerning 1 07 

of  public  office,  void 55 

fraudulent 55,  148,397 

upon  credit,  when  the  title  passes 50 

for  note  of  insolvent  person 59 

what  warranties  are  implied  upon 428 

what  words  constitute  a  warranty 429 

warranties  concerning  quality  upon 430 

SALVAGE, 

implied  contract  to  pay 168 

lien  for  158,159 

SEAL, 

process  may  be  with  or  without 175 

SCHOOLMASTER, 

right  to  punish  his  pupils 125 

SEARCH  "WARRANT, 

power  to  issue,  and  service  of 793 

manner  of  executing 795 

form  of  complaint 794 

form  of  search  warrant 794 

how  executed 79o 

SEARCHING, 

may  search  person  after  commitment »^/ 

SECONDARY  EVIDENCE, 

when  permitted ^°^ 

oath  to  prove  its  necessity 353 
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SECURITY, 

upon  issuing  a  warrant  in  favor  of  a  non-resident  190 

oil  adjournment  278 

on  appeal 666 

SEDUQTION, 

act  to  punish 880 

not  necessary  to  prove  valid  promise  of  marriage 880 

of  previous  chaste  character 880 

when  illicit  intercourse  has  continued  more  than  two  years  —  881 

SERVICE, 

of  subpoena,  how  made 290.  291 

of  notice  to  produce  paper 351 

of  prociiss 212 

of  criminal  process 810 

of  notice  of  appeal  in  civil  actions 561 

of  notice  of  appeal  in  criminal  actions 853 

SET-OFF, 

statutory  provisions  concerning 261 

of  claims  arising  on  judgment  or  contract 251,  262 

must  be  of  debt  due  to  party  in  his  own  right 262 

against  the  assignee  of  a  demand 252 

when  it  may  be  of  an  unliquidated  demand 253 

not  allowed  where  the  claim  accrued  after  suit  brought 254 

a  separate  debt  not  against  a  joint  debt 251 

in  case  of  partnership  dealings,  when 255 

of  assignee  of  insolvent , 255 

must  be  interposed  at  the  first  opportunity 253 

omission  to  plead  in  a  former  action,  when  a  bar 253 

requisites,  when  set  up  by  executor 19,  20 

certain  rules  in  relation  to 256,  257 

form  of  answer  setting  up 249 

modifications  and  counter  claims 257 

SETTLING  CRIMINAL  CASES, 

statutory  provisions  concerning 827 

certain  offenses  not  included 828 

SEVERING. 

produce  from  freehold 828 

property  attached  thereto   862 

SHERIFF, 

may  call  upon  any  one  to  assist  in  service  of  process 218 

SHORT  SUMMONS 181 

SPECIAL  AGREEMENT, 

actions  on 282 

SPRING  OF  WATER, 

diversion  of 145 

STATEMENT  OF  CONVICTION, 

to  court  of  sessions  865 

STATUTE  OF  FRAUDS, 107 

SHOWING  WARRANTS, 

in  what  cas<=3  should  be 809 
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SPECIAL  SESSIONS, 

by  whom  held 834 

offenses  triable  before 834 

offenses  triable  by  in  first  instance, .• 837 

punishment 838 

duty  of  the  mngistrate 838 

oath  on  complaint  made 839 

form  of  Complaint 839 

warrant  for  larceny   840 

when  examination  not  necessary 841 

if  defendant  neglect  to  give  bail,  may  try  him 841.,  842 

magistrate  may  commit  during  24  hours 842 

may  issue  subpoena   842 

charge  in  warrant  must  be  read  to  defendant  843 

defendant  must  plead  to  the  charge 843 

defendant  may  demand  a  jury 844 

form  of  service  844 

form  of  juror's  oath 845 

oath  to  constable 847 

warrant  to  commit 849 

certificate  of  conviction   850 

minutes  kept  by 851 

entry  in  docket,  complainant  did  not  act  in  good  faith 851 

execution  against  complainant 852 

fees  of 530 

appeals  from  conviction  to  court  of  sessions 853 

who  may  appeal 853 

appeal,  how  made 853 

notice  of  appeal 853 

appeal,  how  served 854 

fees  to  be  paid  justice 854 

defendant  may  suspend  proceedings , 854 

form  of  recognizance 854 

recognizance  to  be  filed 855 

form  of  return  to  court  of  sessions 855 

defective  return 855 

in  case  justice  die,  resign,  &c 857 

when  appeal  may  be  brought  on 857 

hearing  on  appeal 857 

decision  on  appeal,  how  made 857 

appeal  from  court  of  sessions  to  supreme  court 858 

proceedings,  how  conducted 858 

STAMPS, 

revenue 

STATUTE  OF  LIMITATIONS, 

by  the  code  of  procedure 417 

upon  judgments jj^ 

when  it  commences  to  run 418 

upon  a  balance  upon  a  mutual  account 423 

upon  a  note  payable  on  demand 426 

an  item  draws  a  former  charge  with  it 426 
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in  an  action  for  conversion 426 

what  constitutes  a  return  of  a  defendant  to  the  state 424 

revival  of  cause  of  action  must  be  in  writing 427 

aclcnowledgment  by  a  joint  debtor  or  partner  invalid 425 

will  not  revive  a  claim  in  tort 425 

provisions  of  revised  statutes  relative  to  judgments 418 

STAT  OF  PROCEEDINGS, 

upon  an  appeal "^66 

upon  appeal  in  summary  proceedings 704 

STEALING,                          (See  Larcbnt) 900 

STOLEN  PROPERTY, 

action  for 793 

STOYE, 

put  up  in  a  house,  not  a  part  of  the  freehold 543 

STREAMS, 

(See  Flowino  Lands  bt  Water) 143 

STREET, 

right  to  dig  in,  rjot  triable  by  justice 268 

SUBORNATION  OF  PERJURY, 

defined  at  common  law 892 

by  statute  893 

warrant 893 

punishment  of 884 

SUBPCENA, 

fur  a  witness  on  application  fm-  attachment 202 

to  attend  trial ".190 

before  another  justice 290 

forms  of 290 

may  contain  the  names  of  any  number  of  witne^ises 290 

service  of 289 

not  binding  on  witness  without  payment  of  fees 290 

can  be  issued  only  to  the  same  or  an  adjoining  county 289 

witness  attending  court  and  sworn  entitled  to  fees  without 289 

attending  under,  privileged  from  arrest 194, 195 

issued  by  commissioner  to  examine  witnesses 303 

issued  by  fence  viewers i 135 

SUBSCRIBING  WITNESS, 

proof  of  instrument  by 348 

when  dispensed  with 349 

impeachment  of 390 

SUBSTANCE  OF  THE  ISSUE, 

to  be  proved 332 

SUITS, 

when  abated 14 

SUMMARY  CONVICTIONS, 

of  disorderly  persons 744 

of  apprentices  and  servants 737 

of  profane  cursing  and  swearing 748 

of  disturbance  of  religious  meetings   750 

of  the  observance  of  Sunday 754 
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of  beggars  and  vagrants 756 

violations  of  license  law 602,  603 

of  bastardy 725,  726 

in  case  of  defaulting  witness 290,  291 

in  case  of  defaulting  juror 330 

SUMMARY  PROCEEDING'S, 

by  a  landlord •••• 691 

statute  in  relation  to 691 

affidavit  of  bolding  over 692 

notice  requiring  payment  of  rent 692 

affidavit  of  non-payment  of  rent 693 

notice  to  tenant  at  will 693 

affidavit  of  landlord  of  tenant  at  will 696 

summons  requiring  tenant  to  show  cause 696 

summons  requiring  tenant  to  remove 697 

affidavit  of  service  of  summons 699 

On  appearance  of  tenant  before  justice, 

affidavit  denying  facts  stated  by  landlord 700 

party  desiring  jury  must  pay  costs 700 

how  jury  obtained 700 

precept  for  jury 701 

oath  to  jury 701 

justice  to  enter  verdict 702 

docket  of  justice,  form  of 702 

Warrant  to  put  landlord  in  possession 702 

appeal  to  county  court  may  be  made 703 

proceedings  to  be  taken 703 

security  to  be  given,  and  form  of 704 

oath  to  sheriff  or  constable  to  keep  jury 704 

warrant  to  dispossess  tenant  after  verdict 705 

subpcena  to  be  issued 706 

form  of 706 

security  for  payment  of  rent  in  ten  days 707 

security  to  be  given  for  accraing  rent 707 

certiorari  may  be  awarded 708 

what  course  to  be  pursued  In  case  of  a  reversal 708 

what  covenants  run  with  the  land 709 

farm  let  on  shares  straw  belongs  to  both 709 

wrongful  eviction  suspends  rent 709 

in  an  action  for  rent  tenant  may  recoupe  damages 709 

SUMMONS, 

action  commenced  by '■'' 

long  and  short  described 177 

when  used ^'' 

f"''"°f Ill 

form  of  short  summons '^°'' 

time  of  return,  how  computed 181 

when  not  to  be  returnable  on  Saturday 220 

place  ofreturn •■•  j^8 

short,  how  different  from  long i°h  '»- 
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affidavit 183 

service  of 219 

must  be  read  to  defendant 220 

when  defendant  cannot  be  found 212 

cannot  be  made  on  Sunday,  election  or  town  meeting  day 220 

may  be  served  by  constable  where  he  is'  plaintiff 220 

by  a  person  appointed  by  the  justice 218 

how,  where  admission  to  defendiint's  house  is  forbidden 219 

return  of 219 

must  be  in  writing,  si  ating  the  manner  of  service 213 

in  case  of  several  defendants 220 

must  be  indorsed 220 

SUNDAY, 

is  natural  day  commencing  at  midnight 221 

courts  not  to  be  opened  upon 220 

service  of  process  upon,  void 220 

receiving  verdict  upon 513 

judgment  upon  verdict  rendered  on 513 

where  justice  talces  four  days  fur  judgment  and  the  last  is 516 

SUPERINTENDENTS, 

of  the  poor  actions  by 16 

(See  License  Law)     582 

SUPERVISORS, 

actions  by  and  against 16 

SURETY, 

actions  for  money  paid  by 88 

contracts  by 88 

signature  to  an  instrument  expressing  obligation  on  the  part  of 

the  principal  good 88 

request  in  writing  to  permit  principal  to  have  goods,  with  prom- 
ise to  pay,  is  good 89 

discharged  by  discharge  of  their  principal 88 

when  by  a  release 89 

may  call  upon  the  creditor  to  sue  princpal 89 

SURETY  BOND, 

action  upon  cognizable  by  justice 29 

SURRENDER, 

of  leasehold,  when  void 70 

by  act  of  law 70 

SURETY  TO  KEEP  THE  PEACE, 

definition  and  proceedings  in 787 

must  be  a  complaint  in  writing  and  upon  oath 788 

complainant  and  witness  to  be  examined 787 

form  of  complaint 788 

memorandum  of  testimony 789 

warrant 789 

recognizance 790 

must  be  transmitted  to  court  of  sessions 790 

warrant  to  commit 791 

discharge 791 
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SWEARING  PROFANE, 

(See  Peojane  Cursing  and  Sweaeing) 747 

SWINDLING, 

(See  False  Peksohating,  8w;.) 913 

T. 

TAKING, 

detaining  or  injuring  personal  property,  action  for 146 

action  lies  although  there  is  no  wrongful  intention 147 

where  there  is  unlawful  intermeddling  with 147 

for  a  simple  levy,  although  only  the  right  of  defendant  is 

sold 147,  148 

by  sheriff  or  constable  for  goods  levied  on 148 

by  executor  and  administrators  for  their  intestate's  goods      22 

former  action  of  trover,  rules  in 148 

measure  of  damages  for 152,  153 

possession  sufScient  to  warrant  action  for.. 150 

one  willfully  or  negligently  injuring  or  causing  injury  is  liable 

for  the  damage  occasioned 116,  117 

the  rule  of  damages  the  same  as  in  the  injuries  to  the  person  150,  151 
TALESMEN, 

who  are 322,  323 

may  be  challenged 322 

TAVERN  KEEPER, 

cannot  act  as  a  justice 8 

liability  and  lien  of 158 

when  to  obtain  freeholders  to  obtain  license 585 

form  of  petition 686 

to  give  a  bond 587 

form  of  bond 587 

to  put  up  a  sign 590 

what  accommodations  to  keep 589 

securities  for  liquor  when  void 691 

forbidden  to  sell  to  Indians  and  minors 596 

forbidden  to  sell  on  sunday •  •  •     596 

or  election  days 609 

when  license  revoked 612 

TENANT, 

at  will,  who  IS  a by,  lO) 

from  year  to  year 69 

cannot  dispute  landlord's  title 6* 

TENDER,  .  .  .  .,„ 

and  payment  into  court,  and  statutory  provisions  concerning..     41J 

course  to  be  pursued  in  relation  to 413 

effect  of *]^ 

admits  the  cause  of  action  to  extent  of  tender 414 

plaintiff  entitled  to  the  money  tendered,  or  brought  Into  court  414 

of  tender  for  an  involuntary  injury 414 

upon  a  demand  payable  in  chattels 414 

is  equivalent  to  payment 414 

places  the  article  at  the  risk  of  the  creditor 414.  415 

Nnn 
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TENDER—  Continued. 

the  tenderer  must  do  everything  necessary  on  his  part 415 

a  money  demand  stops  interest  only 414 

what  money  is  lawful 414 

is  good  in  bank  notes  unless  they  are  objected  to 414 

when  made  in  bills  not  objected  to 414 

to  whom  they  may  be  made 414 

it  must  be  made  without  qualification,  except  on  commercial 

paper 416,417 

place  where  to  be  made 416 

money  demand,  when  neither  time  nor  place  mentioned 416,  417 

when  contract  payable  in  specific  articles  and  no  place  mentioned    414 

when  demand  payable  on  a  day  certain 416 

when  party  to  a  contract  may  wait  for  a  demand  before 416 

absence  of  the  tenderee.  a  refusal 416 

in  pleading,  party  must  allege  that  he  has  been  always  ready. .     416 

cannot  be  taken  out  of  court  by  party  tendering 416 

to  a  money  demanS,  how  defeated 417 

THEFT, 

(SeeLAECEHT) 900 

THREATENING   LETTERS 949 

TIMBER, 

(See  Malicious  Mischief) 263,  267 

action  for  cutting  when  involves  title 263,  267 

TIME, 

how  calculated  in  a  summons 181 

of  commencing  actions 417 

computation  of 776 

TITLE, 

of  goods  on  sale 49,  57 

possession,  prima  facie  evidence  of. i 147 

of  a  constable  by  virtue  of  a  levy 148 

of  a  purchaser  on  a  sale  upon  execution 150,  161 

to  real  estate,  different  degrees  of,  defined 126, 127 

when  it  is  in  question 126 

questions  of  not  within  justice's  jurisdiction 267,  127 

provisions  for  ousting  j  ustice  of  jurisdiction 265 

undertaking,  when 266 

of  plaintifiTin  action  against  his  tenant,  not  to  be  disputed 70 

when  deeds  of  may  be  shown  in  jUhtices'  courts 271 

proceedings  in  case  it  is  in  question 263,  267 

,  of  personal  property  made  to  order  by  a  mechanic 158 

the  raw  material  taken  and  manufactured 158,  159 

wrongfully  taken  and  manufactured,  when  changed..  158,  159 

obtained  by  false  pretences 49,  397,  428 

in  what  case  the  vendor  affirms  the'sale 49 

upon  which  repairs  are  made 158,159 

a  part  of  which  is  changed 158,  159 

by  gift  without  delivery,  does  not  pass 154 

TOLL  GATE. 

when  toll-gatherer  is  liable 167 

for  hindering  or  delaying  travelers 167 
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for  fraudulently  passing  a 167 

■what  deemed  a  pleasure  carriage 168 

actions  cognizable  before  justice 169 

what  constitutes  a  forcible  and  fraudulent  passage  of. 169 

process  must  be  indorsed 165 

TOWN  OFFICERS, 

actions  by  and  against 16 

TEADE, 

specific  lien  intended  for  the  convenience  of 158 

TRADESMEN, 

liens  on  property  which  they  have  expended  labor  on 158 

TRANSCRIPT, 

of  judgment  to  be  delivered  to  the  party  on  request 524 

filing  to  acquire  a  lien  on  land 525 

makes  the  judgment  one  of  the  county  court 525 

execution  upon 525 

from  justices'  docket,  when  evidence .* 314 

docketing  a  transcript,  a  lien  for  10  years 526 

TRESPASS, 

when  willful,  may  be  tried  by  special  sessions 834,  835 

TRESPASSER  FROM  THE  BEGINNING, 

who  is  a 130 

TRIAL, 

without  a  jury 310 

non-suit  when  allowed 811 

no  judgment  by  default  upon 310 

discharge  of  a  joint  defendant  in  an  action  for  tort 311 

must  be  had  at  the  place  appointed: 311 

justice  misleading  party  as  to  time  of  a  cause  for  reversal  of 

his  judgment 311 

when  a  cause  may  be  held  open 811 

proceedings  must  be  entered  in  the  justice's  docket 311,  312 

before  a  jury,  statutory  provisions 312 

venire,  when  and  how  issued ,  320 

qualification  of  jurors 320 

challenges  of  jurors 323 

oath  to  jurors 329 

nonsuit  in 333 

party  holding  the  aflBrmative  begins 335 

justice  a  discretion  in  permitting  one  to  begin 335 

oath  to  witnesses 333 

order  of  proof 334 

summingup  theevidence 511 

receiving  evidence  after  the  parties  have  closed 510 

after  the  jury'has  retired 512 

deliberation  of  the  jury  under  charge  of  sworn  constable 612 

oath  to  the  constable °^^ 

jury  may  retire  without  a  constable  by  stipulation 512 

conduct  of  after  retiring 512 

irregularity  in  finding  a  verdict 513 

justice  cannot  confer  with  after  they  retire 613 
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not  agreeing,  may  be  discharged  and  a  new  venire  issued. .  513 

verdict  must  be  general 513 

should  be  called  on  their  return  into  court 513 

polling  the , . 514 

receiving  the  verdict , 514 

when  delivered  on  Sunday  judment  entered  the  next  day. .  513 

jury  may  correct  verdict  before  it  is  recorded 515 

TRIERS, 

on  a  challenge  of  jurors . . , ,  , , , .  , , 326 

hear  evidence  of  the  disability , 326 

TROVER, 

rule  of  damages  in 149 

conversion  implied  from  a  wrongful  detention 147 

when  demand  and  refusal  were  evidence  of  conversion 398 

in  the  case  of  partners 398 

necessary  when  one  was  in  lawful  possession 398 

slight  agency  nec«ssary  to  render  one  liable 147 

TRUSTEES  OF  SCHOOL  DISTRICTS, 

actions  by  and  against 16 

u. 

UNLAWFUL  ASSEMBLIES, 

what  are 864 

all  joining  in  are  parties 864 

to  witness  a  prize  fight 864 

when  a  justification 865 

UNLAWFUL  MARRIAGES, 

statute  against 922 

excepted  cases 922 

punishment 922 

UNSOUND  MIND', 

who  are  persons  of. 758 

(See  Wilis,  &c.) 
USE  AND  OCCUPATION, 

of  lands   68 

is  founded  on  contract 68 

must  be  upon  occupation  by  permission 69 

lies  upon  an  agreement  under  seal  to  give  a  lease 69 

tenant  cannot  deny  his  landlord's  title 69 

action  may  be  brought  for,  against  sub-tenant 69 

against  tenant  holding  over  his  term 70 

against  tenant  from  year  to  year 70 

on  unexecuted  lease 70 

maintainable  although  buildings  are  destroyed  by  fire.  71 

not  against  one  who  is  evicted,  or  the  title  in  dispute  71 

not  for  house  let  for  prostitution  71 

not  where  there  has  been  no  occupation 71 

rate  of  rent 71 

in  the  city  of  New  Tork,  lease  is  presumed  from  year  to  year 

and  rent  payable  quarterly 69 
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contracts  infected  with,  void 500 

rules  in  relation  to 501 

statute  against,  explained  and  defined 501 

has  reference  only  to  a  loan  of  money 501 

a  loan  of  goods  is  not  within  the  statute 601 

an  exchange  of  notes  is  not  usurious 502 

a  sale  of  one's  credit  is  not  usurious 502 

sales  of  credit,  loans,  or  sales  of  property  other  than  money  are 

not  touched  by  the  statute 502 

where  the  object  is  a  loan  of  money 503 

a  purchaser  of  land  subject  to  a  usurious  mortgage  cannot  set 

up  the  Usury 505 

there  can  be  no  usury  in  a  loan  of  chattels 505 

any  one 'may  discount  commercial  paper 506 

what  constitutes  a  usurious  contract 506 

if  the  excess  depends  upon  the  will  of  the  borrower  it  is  not 

usury 506 

an  agreement  to  pay  an  agent  a  commission  to  pay  loan  is  valid  506 

a  note  delivered  to  third  person  to  raise  money,  when  usurious  507 

V. 

TAGRANTS, 

(See  Beggars  and  Vaqeants,) 765 

VARIANCE, 

when  disregarded 232,235,247 

VENDEE, 

may  avoid  a  sale  for  fraud  56,  428 

VENDOR, 

may  retain  goods  purchased  of  him  by  fraud 397,  428 

affirm  the  sale  and  recover  his  damages 428 

if  he  brings  his  action  for  the  price,  he  affirms  the  sale 56 

VENIRE, 

when  to  be  issued 316 

its  form 316 

to  be  delivered  to  a  disinterested  constable 317 

cannot  be  executed  by  a  person  deputed  by  the  justice 218 

how  executed 817 

waiver  of "1" 

second,  effect  and  form  of 319 

in  case  there  are  several  defendants 319 

party  calling  for,  pays  costs  of,  in  the  first  instance  329 

when  jury  disagree,  another  to  issue 513 

VERDICT, 

delivery  and  correction  of. 514 

ascertaining  whether  it  were  given  unanimously    515 

statutory  provisions  concerning  receiving 51 3 

may  be  delivered  on  Sunday 513 

obtained  by  an  average  of  estimates  of  jurors,  irregular 613 

VINDICTIVE  DAMAGES, 

what  are,  and  in  what  cases 428,429 
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VOID  AUTHORITY, 

action  for  money  paid  by TS 

VOIR  DIRE, 

what  is,  and  how  administered 880 

the  justice  must  decide  upon  the  evidence  given 380 

VOLUNTARY  ESCAPES, 

(See  Escape,) 419 

VOLUNTARY  PAYMENTS, 

an  action  does  not  lie  for 72 

VOLUNTARY  SERVICES, 

no  contract  to  pay  for  is  implied,  except  in  cases  of  salvage  . .  64, 
VOTERS, 

at  election  or  town  meeting,  not  liable  to  arrest  on  the  day  it 

is  held 194 

w. 

"WAIVER, 

an  irregularity  in  a  cause  232,  285 

defects  in  return  of  process 232,  235 

WARRANT, 

contents  of 186;  187 

form  of 191 

actions  on  contract,  when  commenced  by 189 

not  on  contract,  when 188 

the  only  process  in,  against  non-residents 187 

unless  sued  with  residents 187 

for  penalty  under  a  city  charter 187 

an  afSdavit  required,  when 187 

what  it  must  show 187 

form  of 188 

security  must  be  tendiered  by  non-resident  on  applying  for  . . .  190 

service  and  return  of 191 

rules  concerning  arrests 192 

who  are  privileged  from  arrest '. .  192,  193, 194 

recapture  in  case  of  escape 218 

arrest,  how  made 218 

may  retake  on  Sunday 220 

notice  of  arrest  of  defendant  to  plaintiff 191 

plaintiff  should  be  ready  upon  the  return 191 

how  long,  and  how  defendant  may  be  detained 191, 192 

the  justice  should  wait  for  plaintiff. 191, 192 

form  of  the  return 218 

in  case  the  justice  is  a  material  witness,  the  constable's  duty  .  288 

when  justice  liable  to  party 191 

judgment  cannot  be  given  unless  plaintiff  appears 229 

warrant,  general  form 840 

for  larceny 840 

general  form  of  in  the  name  of  the  people 840,  841 

warrant  to  commit  by  special  sessions 849 

for  assault  and  battery , 968 

obtaining  goods  by  false  pretences 968 
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manslaughter 97O 

rape 970 

assault  with  intent  to  ravish  97O 

offenses  against  property 97X 

for  forgery  of  various  kinds 972 

robbery 974 

embezzlement    974 

offenses  affecting  administration  of  justice 976 

offenses  against  public  morals 976 

malicious  mischief 977 

of  commitments  for  flirther  examination 977 

to  bring  up  prisoners 978 

form  of  commitments  of  all  kinds 978 

in  the  name  of  the  people 979 

to  discharge  prisoner 979 

WARRANTY, 

upon  the  sale  of  chattels,  generally  an  express  contract 428 

no  particular  v? ords  necessary  to  constitute  a 429 

an  expression  of  an  opinion  not  a 429 

general  and  special,  defined 429 

may  be  disregarded  when  there  is  a  fraud 433 

not  implied  from  the  expression  of  an  opinion 429 

from  a  written  contract  of  sale 430 

implied  in  contracts  to  deliver  articles 430 

action  upon,  may  be  maintained  without  a  return  of  the  article  432 

on  the  sale  of  a  horse 432 

complaint  in  action  upon 234 

measure  of  damages  upon  432 

it  may  be  accompanied  with  a  right  of  return 481 

rescinding  of  contract  in  case  of  fraud,  accompanied  by 433 

breach  of,  may  be  shown  in  defence  of  action  for  the  price  of 

the  article  warranted 404 

WATER  COURSE, 

diversion  of 144 

lands  bounded  upon,  when  held  to  the  centre 127 

WATER  RIGHTS, 

are  real  property  143 

to  flow  by  a  dam,  implied  from  twenty  years'  user 143.  144 

WIFE, 

(See  Husband  and  Wife,) 460 

WILD  ANIMALS, 

when  personal  property 146 

ravenous,  may  be  pursued  on  another's  land 131 

WILLS  OF  REAL  AND  PERSONAL  PROPERTY, 

statute  concerning 758 

how  executed 759 

form  of 769 

attestation  clause  no  part  of 760 

what  suflScient  proof  of  execution 760 


1064  INDEX. 

•WITNESS, 

subpcena  for , . .  290 

compelled  to  attend  only  in  his  own  or  in  an  adjoining  county.  290 

privileged  from  arrest 194 

not  unless  subpoenaed 293 

liable  to  attachment  for  neglect 291 

proof  necessary  for  the  issue  of  an  attachment 291 

attachment  for,  and  its  purpose ; 291 

must  not  subpoena  to  vex  or  harrass 293 

form  of 292 

service  of 290 

costs  of  the  service 293 

fine  upon  defaulting ' 293 

summons  to  show  cause  against 294 

record  of  judgment  for 295 

execution  upon  the  judgment 295 

how  levied 296 

commission  to  examine  foreign 297 

party  maybe  compelled  to  disprove  the  necessity  of  secondary 

evidence 351 

iUness  of  subscribing  witness,  when  a  reason  for  secondary  evi- 
dence    348 

when  incompetent 370 

objection  for  incompetency,  how  made 377 

trial  of  competency 381 

removal  of  incompetency .' 381,  382 

acquittal  of  a  joint  defendant  and  his  improvement  as  a 382 

not  compelled  to  declare  his  religious  belief 372 

any  form  of  oath  which  he  elects  is  binding 372 

the  oath  must  be  administered  by  the  justice  himself 372 

convicted  felon  incompetent  unless  pardoned 373 

former  rule  in  relation  to  interested 376 

and  existing,  in  relation  to  parties  to  the  action 376 

interest  does  not  render  one  incompetent 377 

when  the  assignor  of  a  demand  may  be 377 

notice  of  his  examination  must  be  given,  when 378 

the  parties  to  the  action  may  be 378 

the  opposite  party  is  called,  he  may  be  contradicted   378 

a.  co-defendant  in  an  action  for  a  wrong , 377 

a  party  in  an  action  for  a  wrong  may  be  aquitted  and  ex- 
amined as 377 

husband  and  wife  may  be 377 

the  justice  is,  proceedings  to  oust  him  of  jurisdiction 238 

affidavit  to  show  the  fact 239 

he  must  determine  the  question  from  the  affidavit  . . .  239 

privileged  communication  to 382 

subscribing  to  a  written  instrument,  must  be  called  to  prove  it  348 

exceptions  to  the  rnle 349 

examination  of 384 

separate,  when '. 816 

in  chief,  cross  and  re  385 
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■WITNESS  —  Continued.  ^**^' 

leading  questions  and  when  allowed 385 

cannot  be  compelled  to  answer  when  it  will  tend  to  con- 
vict him  of  ci-ime.- 386 

compelled  to  answer  as  to  the  matter  in  issue,  although  it 

may  degrade  him 386 

when  and  how  he  may  use  a  memorandum 387 

when  his  opinion  may  be  given 393 

cross,  how  conducted 387,  388 

cannot  be  contradicted  as  to  an  irrelevant  fact 389 

unwilling  may  be  asked  leading  questions 381 

weight  of  the  testimony  of 391 

dying  before  cross-examination,  his  testimony  to  be  struck  out 

388,  889 

impeachment  of 390 

not  by  party  calling,  but  he  may  contradict  the  fact  sworn 

to 392 

of  a  subscribing  witness  to  a  written  instrument 392 

good  character  of,  cannot  be  shown  before  impeachment 393 

the  number  of  impeaching,  in  the  justice's  discretion 393 

fees  of '.  534 

release  of  interest  of 881 

■WOMEN, 

privileged  from  arrest  in  actions  on  contract 193,  194 

WORK  AND  LABOR, 

actions  for,  (see  Contract,) 54 

WRITINGS, 

must  generally  be  produced  in  evidence 388 

when  attested  by  subscribing  witness  must  be  proved  by  him. .  848 

if  the  attesting  witness  be  dead  or  absent   349 

oifice  copies  of,  when  evidence 342,  348 

notice  to  produce,  in  order  to  let  in  secondary  evidence 354 

when  produced  by  opposite  party  pursuant  to  notice,  how  far 

evidence ^"^ 

loss  of,  how  proved  to  let  in  secondary  evidence  353 

the  party  may  be  a  witness  to  prove 353 

■WRONGS, 

actions  for,  who  may'be  parties  in 147,  148 

certain,  committed  by  or  against  deceased  persons 22 

may  be  against  all  persons  aiding 147, 148 

against  master  for  his  servant's  negligence 115,  116 

calling  co-defendant  as  witness  in 379 

■WRONGDOERS,                                  ,,.,..  ^AT 

each  one  of  several  liable  for  the  whole  mjury 147 

release  of  one  of  several  discharges  all 147 

contribution  cannot  be  enforced  by  one  against  another 90 
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AN  ACT 

To  Amekd  and  Consolidate  thb  shvekal  Acts  relating  to 

THE  Preservation  op  Moose,  Wild  Deer,  Birds  and  Fish. 

Passed  April  26th,  1871.     With  the  Amendments  of  1872, 

1873,  1874,  1875,  1876  and  1877.     Complete  and  authentic 

TO  THE  CLOSE  OF  THE  LeGISLATITRE  IN  1877. 

The  People  of  the  State  of  New   York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows  : 

Sec.  1.  No  person  shall  kill  or  chase  any  moose  or  wild  deer 
in  any  part  of  the  state,  save  only  during  the  months  of  Sep- 
tember, October  and  November  in  any  year.  No  person  shall 
sell,  expose  for  sale,  transport,  or  have  in  his  or  her  possession, 
in  this  state,  after  the  same  has  been  killed,  any  moose,  wild 
deer  or  fresh  venison,  save  only  during  the  months  of  Septem- 
ber, October,  November  and  December.  No  person  shall,  at 
any  time,  in  this  state,  kill  any  fawn  during  the  time  when  it  is 
in  its  spotted  coat,  or  have  in  his  or  her  possession,  the  carcass 
or  fresh  skin  of  such  fawn  after  the  same  shall  have  been  killed. 
No  person  shall,  in  any  part  of  this  state,  set  any  trap,  spring 
gun,  or  other  device  at  any  artificial  salt-lick,  or  other  place,  for 
the  purpose  of  trapping  and  killing  any  moose  or  deer.  It  shall 
not  be  lawful  to  pursue  deer  with  dogs  in  any  county  in  this 
state,  at  any  time.  It  shall  be  lawful  for  any  person  to  shoot 
or  kill  any  dog  while  in  actual  pursuit  of  any  deer,  in  violation 
of  the  provisions  of  this  act.  It  shall  not  be  lawful  for  any 
person  to  kill  or  cause  to  be  killed  any  wild  deer  in  the  county 
of  Suffolk,  at  any  time  within  five  years  from  the  passage  of 
this  act.  Any  person  offending  against  any  of  the  preceding 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  in  addition  shall  be  liable  to  a  penalty  of  fifty 
lii* 
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dollars  for  each  moose  or  wild  deer  or  fawn  so  killed  or  pursued 
or  trapped,  and  for  every  spring  gun  so  set,  or  moose  or  wild 
deer  or  fawn  skin  or  fresh  venison  had  in  his  or  her  possession, 
and  may  be  proceeded  against  therefor  in  any  county  of  the 
state  in  which  the  offender  or  prosecutor  may  reside.  (See  oh. 
411,  laws  of  1877.) 

§  2.  N'o  person  shall  kill  or  expose  for  sale,  or  have  in  his  or 
her  possession  after  the  same  has  been  killed,  any  wild  duck, 
goose  or  brant,  between  the  first  day  of  May  and  the  first  day 
of  September,  under  a  penalty  of  twenty-five  dollars  for  each 
and  every  one  killed  or  had  in  possession  ;  and  no  person  shall, 
at  any  time,  kill  any  of  said  birds  between  sunset  and  daylight, 
nor  pursue  nor  fire  at  any  of  said  birds  with  the  aid  of  any  light 
or  lantern,  under  the  same  penalty  for  each  bird  so  killed  or 
pursued  or  fired  at.     (See  ch.  411,  laws  of  1877.) 

(^Sec.  2  Chapter  183  Laws  of  1875.) 

No  person  in  the  county  of  Suffolk  shall  kill  or  expose  for 
sale,  or  have  in  his  or  her  possession  after  the  same  has  been 
killed,  any  wild  duck,  goose  or  brant  between  the  fifteenth  day 
of  May  and  the  first  day  of  October,  'nor  any  wood-duck  be- 
tween the  first  day  of  January  and  the  first  day  of  October, 
under  a  penalty  of  twenty-five  dollars  for  each  bird  killed  or 
had  in  possession. 

§  3.  No  person  shall  at  any  time  kill  any  wild  duck,  goose  or 
brant  with  any  device  or  instrument  known  as  a  swivel  or  punt 
gun  or  with  any  gun  other  than  such  guns  as  are  habitually 
raised  at  arm's  length  and  fired  from  the  shoulder,  or  shall  use 
any  net,  devise  or  instrument,  or  gun,  other  than  such  gun  as 
aforesaid,  with  intent  to  capture  or  kill  any  such  wild  duck, 
goose  or  brant  under  a  penalty  of  one  hundred  dollars. 

§  4.  No  person  shall  sail  for  any  wild  fowl,  or  shoot  at  any 
wild  goose,  brant  or  duck  from  any  vessel  propelled  by  steam 
or  sails,  or  from  any  boat  or  other  structure  attached  to  the 
same,  under  a  penalty  of  ten  dollars. 

§  5.  No  person  shall  use  any  floating  battery  or  machine  for 
the  purpose  of  killing  wild  fowl,  or  shoot  out  of  any  such  float- 
ing battery  or  machine  at  any  wild  goose,  brant  or  duck,  in  that 
portion  of  the  Great  South  bay,  in  the  county  of  Suffolk,  lying 
between  Smith's  Point  and  Quogue,  and  in  the  bays  lying  up- 
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on  the  southern  portion  of  the  county  of  Queens  and  Kings, 
under  a  penalty  of  one  hundred  dollars  for  each  offence.  (See 
ch.  433,  laws  of  1872.) 

§  6.  No  person  shall  kill  or  expose  for  sale,  or  have  in  his  or 
her  possession,  after  the  same  has  been  killed,  any  woodcock, 
between  the  first  day  of  January  and  the  first  day  of  August  in 
each  year,  under  a  penalty  of  fifty  dollars,  except  on  Long 
Island  the  time  of  such  prohibition  shall  be  from  January  first 
to  July  third.  It  shall  not  be  lawful  for  any  person  to  kill  or 
expose  for  sale,  or  have  in  his  or  her  possession  after  the  same 
has  been  killed,  any  black  or  grey  squirrel,  between  the  first 
day  of  February  and  the  first  day  of  August  in  each  year,  under 
the  penalty  of  fifty  dollars,  except  in  the  counties  of  Franklin 
and  St.  Lawrence.     (See  ch.  411,  laws  of  1877.) 

§  7.  No  person  shall  kill  or  expose  for  sale,  or  have  in  his  or 
her  possession  after  the  same  has  been  killed,  any  quail,  between 
the  first  day  of  January  and  the  first  day  of  November,  under 
a  penalty  of  twenty  dollars  for  each  bird.  No  person  shall  kill 
or  expose  for  sale,  or  have  in  his  or  her  possession  after  the 
same  has  been  killed,  any  hare  or  rabbit  between  the  first  day 
of  March  and  the  first  day  of  November,  nor  shall  any  person, 
at  any  time,  kill  or  hunt  as  aforesaid,  any  hare  or  rabbit  with 
ferrets,  under  a  penalty  of  ten  dollars  for  each  hare  or  rabbit 
so  hunted  and  killed.  This  shall  not  prevent  the  owners  or  oc- 
cupants of  nurseries  or  orchards,  in  any  of  the  counties  of  this 
state,  from  trapping  hares  or  rabbits  within  the  limits  of  said 
nurseries  or  orchards,  and  the  possession  of  any  hare  or  rabbit 
may  be  excused,  by  any  person  proving  the  same  to  have  been 
caught  or  killed  within  the  limits  aforesaid.  (See  ch.  411,  laws 
of  1877.) 

§  8.  No  person  shall  kill  or  expose  for  sale,  or  have  in  his  or 
her  possesssion  after  the  same  has  been  killed,  any  ruffed  grouse, 
commonly  called  partridge,  or  pinnated  grouse,  commonly 
called  prairie  chicken,  between  the  first  day  of  January  and  the 
first  day  of  September,  under  a  penalty  of  twenty-five  dollars 
for  each  bird. 

(Nor  shall  any  person  in  said  county  of  Suffolk  kill  or  expose 
if>T  sale  or  have  in  his  or  her  possession  after  the  same  has  been 
killed,  any  ruffed  grouse,  commonly  called  partridge,  or  pin-, 
nated  grouse,  commonly  called  prairie  chicken,  between  the 
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first  day  of  January  and  the  first  day  of  October,  under  a  pen- 
alty of  twenty-five  dollars  for  each  bird  killed  or  had  in  posses- 
sion.—Sec.  2,  eh.  183,  laws  of  1875.) 

§  9.  No  person  shall  at  any  time,  within  this  state,  kill  or 
expose  for  sale,  or  have  in  his  or  her  possession  after  the  same 
is  killed,  any  eagle,  woodpecker,  night-hawk,  sparrow,  yellow 
bird,  wren,  martin,  oriole  or  bobolink,  or  other  song  bird,  under 
a  penalty  of  five  dollars  for  each  bird. 

§  10.  No  person  shall  kill  or  expose  for  sale,  or  have  in  his 
possession  after  the  same  has  been  killed,  any  robin,  brown 
thrasher,  meadow  lark  or  starling,  save  only  during  the  months 
of  August,  September,  October,  November  and  December,  un- 
der a  penalty  of  five  dollars  for  each  bird  ;  and  in  the  counties 
of  Kings,  Queens,  Putnam  and  Suffolk  no  person  shall  kill  or 
expose  for  sale,  or  have  in  his  possession  after  the  same  has  been 
killed,  any  of  said  birds,  except  meadow-larks  in  this  section 
named,  except  during  the  months  of  October,  November  and 
December,  under  a  penalty  of  five  dollars  for  each  bird.  (As 
amended  by  ch.  511,  laws  of  1874.) 

§  11.  The  last  two  sections  shall  not  apply  to  any  person  who 
shall  kill  any  bird  for  the  purpose  of  studying  its  habits  or  his- 
tory, or  having  the  same  stuffed  and  set  up  as  a  specimen;  or 
to  any  person  who  shall  kill  on  his  own  premises  any  robins  in 
the  act  of  destroying  fruits  or  grapes. 

§  12.  No  person  shall  destroy  or  rob  the  nest  of  any  wild 
birds  whatever,  under  a  penalty  of  twenty-five  dollars  for  each 
offence. 

§  13.  No  person  shall  kill,  catch,  or  discharge  any  fire-arms 
at  any  wild  pigeon  while  on  its  nesting  ground,  or  break  up  or 
in  any  manner  disturb  such  nesting  ground,  or  the  birds  there- 
in, or  discharge  any  fire-arms  at  any  distance  within  one- fourth 
of  a  mile  of  such  nesting  place  at  any  pigeon,  under  a  penalty 
of  twenty-five  dollars  for  each  offence. 

§  14.  No  person  shall,  at  any  time  or  place  within  this  state, 
take  or  kill  any  ruffed  grouse,  commonly  called  partridge,  any 
pinnated  grouse,  commonly  called  prairie  chicken,  or  spruce 
grouse  commonly  called  Canada  partridge;  or  any  quail,  with 
any  net,  trap  or  snare,  nor  set  any  such  net,  trap  or  snare,  for 
the  purpose  of  taking  or  killing  any  of  said  birds;  nor  shall  any 
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person  sell,  or  expose  for  sale,  or  have  in  his  or  her  possession 
any  of  the  said  birds  after  the  same  shall  have  been  so  taken 
or  killed,  under  a  penalty  of  ten  dollars  for  each  bird.  And  it 
shall  be  lawful  for  any  person  to  take  and  destroy  any  such  nets, 
traps  or  snares  whenever  found  set.     (See  ch.  411,  laws  of  18'7'7.) 

§  15.  There  shall  be  no  shooting,  hunting,  trapping  or  ca- 
ging of  birds  or  wild  beasts  or  having  in  possession  in  the  open 
air,  the  implements  for  the  shooting,  hunting,  trapping  or  ca- 
ging of  the  same,  on  the  first  day  of  the  week,  called  Sunday; 
and  any  person  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  not  more  than  twenty-five  dollars  nor  less 
than  ten  dollars  for  each  offence.     (See  ch.  411,  laws  of  1811.) 

§  16.  Any  person  who  shall  knowingly  trespass  upon  lands 
for  the  purpose  of  shooting,  hunting  or  fishing  thereon,  after 
public  notice  has  been  given  by  the  owner  or  occupant  thereof, 
as  provided  in  the  following  section,  shall  be  liable  to  such 
owner  or  occupant,  in  exemplary  damages,  to  an  amount  not 
exceeding  twenty-five  dollars,  and  shall  also  be  liable  to  such 
owner  or  occupant  for  the  value  of  the  game  killed  or  taken. 
The  possession  of  implements  of  shooting  or  fishing  shall  be 
presumptive  evidence. of  the  purpose  of  the  trespass.  (See  ch. 
411,  laws  of  1811.) 

§  17.  The  notice  referred  to  in  the  preceding  section  shall  be 
given  by  erecting  and  maintaining  sig-n  boards,  at  least  one 
foot  square,  upon  every  one  hundred  acres  of  land  upon  the  lot 
lines  thereof,  in  at  least  two  conspicuous  places  on  the  premises, 
such  notices  to  have  appended  thereto  the  name  of  the  owner 
or  occupant,  and  any  person  who  shall  tear  down  or  in  any  way 
deface  or  injure  any  such  sign  board,  shall  be  liable  to  a  pen- 
alty of  twenty-five  dollars.     (See  ch.  411,  laws  of  1811.) 

§  18.  No  person  or  corporation  shall  throw  or  deposit,  or 
permit  the  same  to  be  thrown  or  deposited,  any  coal-tar,  refuse 
from  gas-houses,  or  other  deleterious  substance,  or  cause  the 
same  to  run  or  flow  into  or  upon  any  of  the  rivers,  lakes,  ponds 
or  streams  of  this  state,  under  a  penalty  of  fifty  dollars  for  each 
offence,  in  addition  to  the  liability  for  damages  he  may  have 
done;  but  this  section  shall  not  apply  to  streams  of  flowing 
water  which  constitute  the  motive  power  of  the  machinery  of 
manufacturing  establishments  where  it  is  necessary  for  the 
manufacturing  purposes  carried  on  in  such  establishment  to 
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throw  from  or  run  the  refuse  matter  and  material  thereof  into 
such  stream. 

§  19.  No  person  shall  at  any  time  catch  any  speckled  trout 
with  any  device  save  that  of  angling,  except  in  waters  which 
are  wholly  private,  and  only  then  by  permission  of  the  owner 
thereof;  nor  shall  any  person  set  or  draw  any  net,  any  seine  of 
any  description,  nor  use  any  set-line  in  any  lake,  pond  or  stream 
inhabited  by  brook  trout  or  have  on  the  shores  thereon,  any 
net,  seine,  set-line  or  other  unlawful  device  for  the  taking  of 
fish  except  as  above  provided.  And  any  person  who  shall  of- 
fend against  any  of  the  provisions  of  this  section  shall  for  each 
offence,  forfeit  a  sum  not  less  than  ten  dollars  nor  more  than 
twenty-five  dollars,  in  the  discretion  of  the  court  having  cog- 
nizance of  the  offence;  and  all  nets,  seines  and  other  devices 
forbidden  by  this  section  are  hereby  declared  contraband;  and 
any  person  finding  the  same  in  any  place  where  they  are  for- 
bidden, is  authorized  to  destroy  such  contraband  aitioles,  and 
no  action  for  damages  shall  lie  against  him  for  such  destruc- 
tion.    (See  ch.  411,  laws  of  1877.) 

§  20.  No  person  shall  kill  or  expose  for  sale,  or  have  in  his 
or  her  possession  after  the  same  has  been  killed,  any  speckled 
trout  save  only  from  the  first  day  of  April  to  the  first  day  of 
September  under  a  penalty  not  exceeding  twenty-five  dollars 
for  each  fish.     (See  ch.  411,  laws  of  1877.-) 

§  21.  No  person  shall  kill,  or  expose  for  sale,  or  have  in  his 
or  her  possession  after  the  same  has  been  killed,  any  salmon 
trout  or  lake  trout,  in  the  months  of  October,  November,  De- 
cember, January  and  February,  under  a  penalty  of  ten  dollars 
for  each  fish  except  that  in  Otsego  lake,  fish  may  be  caught  or 
killed  by  hook  and  line  only,  but  they  may  be  had  alive  for 
artificial  propagation  or  the  stocking  of  other  waters  (as  amend- 
ed by  ch.  433,  laws  of  1872).  Nothing  in  this  act  contained 
shall  affect  the  river  St.  Lawrence,  the  lakes  in  Jefferson  coun- 
ty, or  the  waters  of  Lake  Ontario,  except  Irondequoit  bay,  and 
Great  Sodus  bay,  Port  bay  and  East  bay  in  the  county  of 
Wayne,  and  the  inlets  thereof.  (Sec.  3,  ch.  433,  laws  of  1872, 
as  amended  by  ch.  435,  laws  of  1873.) 

§  22.  No  person  shall  kill,  or  expose  for  sale  or  have  in  his 
or  her  possession  after  the  same  has  been  killed,  any  black  bass, 
Oswego  bass,  or  muscalonge,  between  the  first  day  of  January 
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and  the  twentieth  day  of  May,  except  alive  for  artificial  propa- 
gation, or  the  stocking  of  other  waters,  under  a  penalty  of  ten 
dollars  for  each  offence. 

§  23.  No  person  shall  catch  any  bass,  trout  or  other  fish,  in 
any  of  the  waters  of  this  state,  by  shutting  or  drawing  off  any 
portion  of  said  waters  or  by  dragging  or  drawing  small  nets  or 
seines  therein,  when  the  water  shall  be  wholly  or  in  part  drawn 
off,  in  any  of  the  ponds,  lakes,  rivers,  streams  and  the  waters 
surrounding  Staten  Island,  under  a  penalty  of  twenty-five  dol- 
lars for  each  offence. 

§  24.  No  person  shall  set  or  use,  or  assist  in  setting  or  using, 
any  pound,  weir,  seine,  trap-net  or  set-net,  in  the  waters  of 
Oneida  and  Onondaga  lakes,  or  Keuka,  commonly  called  Crook- 
ed lake,  or  in  any  of  their  outlets,  inlets  or  tributaries,  at  any 
time  during  the  term  of  ten  years  from  the  passage  of  this  act, 
under  a  penalty  of  fifty  dollars  for  each  offence. 

§  25.  No  person  shall  kill  or  catch  any  fish,  except  minnows, 
bull-heads  and  eels,  in  the  Mohawk  river  or  its  tributaries, 
Irondequoit  bay,  Braddock's  bay.  Little  pond.  Round  pond, 
Cranberry  pond.  Buck  pond  and  Long  pond,  or  canals  and 
rivers,  in  the  county  of  Monroe,  or  in  the  inlets  thereof,  or  in 
the  waters  of  Niagara  river  in  the  county  of  Erie  nor  in  the 
lakes  or  streams  in  the  counties  of  Washington,  Westchester, 
Rockland,  Wyoming,  Clinton,  Columbia,  Dutchess,  Ulster,  On- 
ondaga, Genesee,  Orange,  Putnam,  Herkimer,  Rensselaer,  Sara- 
toga, Sullivan,  Tioga,  Cortland,  Broome  and  Livingston,  nor  in 
any  of  the  lakes  within  or  touching  the  counties  of  Seneca, 
Tompkins  and  Madison,  except  as  hereinafter  provided,  nor  in 
the  canals  or  feeders  in  the  county  of  Herkimer,  nor  in  the 
Owasco  lake  in  the  county  of  Cayuga,  by  means  of  any  trap, 
dam,  weir,  net  or  by  any  device  whatever  other  than  that  of 
angling  with  hook  and  line  under  a  penalty  of  ten  dollars  for 
each  fish  so  killed  or  taken.  All  fishing  in  the  aforesaid  Brad- 
dock's  bay.  Little  pond.  Round  pond.  Cranberry  pond,  Buck 
pond  and  Long  pond,  in  the  county  of  Monroe,  in  the  months 
of  January,  February  and  March,  or  either,  is  hereby  prohibited 
and  forbidden,  under  a  penalty  of  twenty-five  dollars  for  each 
offence  or  imprisonment  in  the  county  jail  or  penitentiary  for 
not  less  than  five  nor  more  than  thirty  days;  and  no  person 
shall  take  or  catch  any  black  or  Oswego  bass  m  the  waters  of 
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Lake  George,  except  from  the  twelfth  day  of  July  to  the  first 
day  of  January,  under  a  penalty  of  ten  dollars  for  each  fish  so 
taken,  and  all  nets,  seines  and  other  devices  forbidden  by  this 
section  are  hereby  declared  contraband,  and  any  person  finding 
the  same  in  any  place  where  they  are  forbidden  is  hereby  au- 
thorized to  destroy  such  contraband  article,  and  no  action  for 
damages  shall  lie  against  him  for  such  destruction.  This  sec- 
tion shall  not  be  construed  as  applying  to  the  waters  of  the 
Hudson  river,  nor  to  Wappingers  creek  in  the  county  of 
Dutchess.     (See  ch.  421,  laws  of  1877.) 

§  26.  It  shall  not  be  lawful  for  any  person  or  persons  to  take 
or  catch  fish  of  any  kind,  in  any  manner,  after  the  passage  of 
this  act,  in  the  waters  of  the  Oil  Creek  reservoir,  in  the  coun- 
ties of  Allegany  and  Cattaraugus,  or  from  the  streams  tributary 
thereto,  at  any  place  within  the  distance  of  one  mile  from  the 
outlet  of  such  streams  into  said  reservoir,  at  high  water-mark, 
under  a  penalty  of  ten  dollars  for  each  fish  so  caught  or  taken. 
But  such  fish  may  be  caught  and  taken  after  the  expiration  of 
two  years  from  the  passage  of  this  act,  in  any  other  manner 
than  by  nets,  baskets  or  seines. 

§  27.  No  person  shall  use  any  purse  or  pound  net  for  the 
catching  of  fish  in  Port  Washington  or  Manhasset  bays,  in  the 
county  of  Queens,  under  a  penalty  of  fifty  dollars  (as  amended 
by  ch.  433,  laws  of  1872). 

§  28.  No  person  shall  at  any  time  take  any  fish  with  a  net, 
or  trap  of  any  kind,  or  set  any  trap,  net,  weir  or  pot,  with  in- 
tent to  catch  fish,  in  any  of  the  fresh  waters  or  canals  of  this 
state,  except  as  hereinbefore  or  hereinafter  provided;  nor  shall 
it  be  lawful,  at  any  time,  to  draw  any  seine  or  net,  for  the  tak- 
ing of  fish,  in  any  portion  of  Flushing  bay  or  its  branches,  nor 
in  lakes  Canandaigua,  Cayuga,  Oneida,  Champlain,  Great  Sodus 
bay.  Port  bay  and  East  bay,  in  the  county  of  Wayne,  or  the 
inlets  thereof;  and  any  person  violating  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
likewise  be  liable  to  a  penalty  of  twenty-five  dollars  for  each 
offence;  but  suckers,  cat-fish,  bull-heads,  bony  fish  or  moss- 
bunkers,  eels,  white  fish,  shad,  herring  and  minnows  are  ex- 
empted from  the  operation  of  this  section;  also  pijke,  in  all 
waters  save  those  .lying  in  Columbia  county,  Oneida  and 
Cayuga  lakes  and  their  inlets;  provided,  however,  that  nothing 
in  this  section  shall  be  so  construed  as  to  legalize  the  use  of  gill 
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nets  in  any  of  the  inland  waters  or  canals  of  this  state,  nor  seines 
or  nets  of  any  kind  in  the  waters  of  Otsego  lake,  except  from 
the  first  day  of  March  to  the  last  day  of  August,  and  no  gill 
nets  except  during  the  months  of  July,  August  and  September. 
But  no  such  seine  or  net  shall  have  meshes  less  than  two  inches 
in  size,  and  in  the  Hudson  river  the  meshes  of  all  gill  nets  shall 
not  be  less  than  four  and  one-half  inches  in  size  each;  and  those 
of  fykes  set  in  any  of  the  waters  surrounding  Long  Island,  Fire 
Island,  Staten  Island,  and  the  bays  and  salt  water  estuaries  and 
rivers  approaching  thereto,  to  be  not  less  than  four  and  one- 
half  inches  in  size;  and  any  person  who  shall  wilfully  injure  or 
destroy,  by  grappling  or  otherwise,  any  nets  used  in  the  Hud- 
son or  East  rivers,  for  the  purpose  of  catching  shad,  shall  be 
liable  to  a  penalty  of  twenty  five  dollars  for  each  offence,  and 
in  default  of  payment  thereof  shall  be  imprisoned  in  the  coun- 
ty jail  of  the  county  within  whose  jurisdiction  the  offence  may 
be  committed,  for  not  more  than  thirty  days.  All  drawing  of 
seines  in  the  Susquehanna  river  is  prohibited  (as  amended  by 
ch.  433,  laws  of  1872,  ch.  435,  laws  of  1873,  and  ch.  409,  laws 
of  1874). 

§  20.  It  shall  be  unlawful  for  any  person  or  persons  to  take, 
catch  or  procure  in  or  from  Conesus  lake.  Hemlock  lake,  Seneca 
lake,  Canandaigua  lake  and  Honeoye  lake.  Silver  lake,  or  the 
inlets  or  outlets  thereof,  lying  within  the  counties  of  Livingston, 
Ontario,  Seneca,  Yates  and  Wyoming,  any  fish  except  minnows, 
with  or  by  any  means  or  device  other  than  a  hook  and  line. 
And  no  person  shall,  in  any  manner  whatever,  take  or  catch 
from  the  waters  of  said  Conesus  or  Silver  lake,  Seneca  lake, 
Canandaigua  lake,  and  Honeoye  lake,  or  the  inlets  or  outlets 
thereof,  any  pike,  pickerel,  muscalonge,  salmon-trout,  black 
bass  or' rock  bass,  between  the  first  day  of  January  and  the  first 
day  of  May.  No  person  shall  knowingly  sell,  or  offer  for  sale, 
any  fish  caught  or  taken  from  said  lakes  or  the  inlets  or  outlets 
thereof  contrary  to  the  provisions  of  this  section;  and  it  shall 
be  unlawful  for  any  person  knowingly  to  purchase  any  fish  so 
taken  in  or  from  said  lakes  or  inlets  or  outlets.  Whoever  shall 
violate  any  foregoing  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor,  and  shall  also  be  subject  to  a  penalty  for 
each  offence  of  not  less  than  fifteen  or  more  than  fifty  dollars, 
to  be  recovered  in  a  civil  action,  with  costs,  as  hereinafter  pro- 
vided. All  fines  or  penalties  imposed  under  the  provisions  of 
Iii+ 
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this  section  may  be  recovered,  with  costs  of  suit,  by  any  per- 
son or  persons  in  his  or  their  own  names,  by  an  action  in  the 
Supreme  Court  or  any  Court  of  Record  of  this  state,  which  ac- 
tion shall  be  governed  by  the  same  rules  as  other  actions  in  said 
Supreme  Court  or  other  Court  of  Record.  On  the  non-payment 
of  any  judgment  recovered  in  pursuance  hereof  the  defendant 
shall  be  committed  to  the  common  jail  of  the  county  in  which 
such  action  shall  be  brought  for  the  period  which  shall  be  com- 
puted at  the  rate  of  one  day  for  each  dollar  of  the  amount  of 
judgment,  not  to  exceed  thirty  days.  Any  penalties,  when  col- 
lected, shall  be  paid  by  the  court  before  which  recovery  shall 
be  had,  one-half  to  the  Commissioner  of  Fisheries  of  the  stat^ 
of  New  York,  and  the  remainder  to  the  plaintiff  or  plaintiffs  (as 
amended  by  ch.  436,  laws  of  1873). 

§  31.  It  shall  be  lawful  for  the  Board  of  Supervisors  of  the 
several  counties  of  the  state,  except  as  by  this  section  hereinaf- 
ter further  provided  as  to  the  county  of  Kings,  by  the  affirma- 
tive vote  of  a  majority  of  the  members  elected  at  a  regular 
meeting  of  such  boards,  respectively,  to  authorize  the  election 
in  each  or  any  of  the  towns  of  their  respective  counties  of  an 
officer  to  be  designated  the  Game  Constable,  who  shall  be 
chosen  at  town  meetings  as  other  town  oiBcers  are  chosen,  and 
hold  office  for  the  term  of  one  year;  and  he  shall  take  the  oath 
of  office  the  same,  and  be  invested  with  and  have  the  same  pow- 
ers in  serving  process  under  this  act,  that  town  constables  now 
possess  in  serving  civil  process;  but  such  Game  Constable  for 
the  entire  county  of  Kings  may  be  appointed  by  the  Board  of 
Supervisors  at  any  regular  meeting,  and  he  shall  hold  office  to 
the  last  day  of  December  next  after  his  appointment,  and  until 
his  successor  shall  be  appointed  and  qualified;  and  all  suits 
prosecuted  by  such  Game  Constable  for  the  county  of  Kings, 
for  penalties  under  the  provisions  of  this  act,  may  be  prosecuted 
in  the  County  Court  of  Kings  county,  or  in  the  City  Court  of 
Brooklyn;  and  in  case  a  recovery  shall  be  had  in  such  suits  for 
less  than  fifty  dollars,  the  plaintiff  shall  be  entitled  to  costs  to 
the  amount  of  such  recovery.  Warrantsof  arrest  may  be  issued 
by  such  courts  in  such  actions  prosecuted  by  the  Game  Con- 
stable of  Kings  county,  as  in  cases  provided  for  by  section  one 
hundred  and  seventy-nine  of  the  Code  of  Proceedure,  except 
that  no  undertaking  shall  be  required  on  behalf  of  the  plaintiff 
and  the  judgments  may  be  enforced  by  execution  against  the 
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person,  and  the  sheriff  of  the  said  county  shall  not  be  entitled 
to  any  deposit  or  pay  from  the  plaintiff  under  the  provisions  of 
chapter  eight  hundred  and  thirteen  of  the  laws  of  eighteen 
hundred  and  sixty-nine.  It  shall  be  the  duty  of  the  Game 
Constable,  after  reliable  information,  to  prosecute  all  violations 
of  this  act,  and  he  shall  receive  such  cofnpensation  for  his  ser- 
vices as  is  allowed  by  law  for  like  services  to  constables  of 
towns,  and  also  one-half  of  all  penalties  recovered  by  him  for 
violations  of  this  act.  In  case  of  neglect  or  refusal  of  any  Game 
Constable  to  prosecute  any  such  violation,  he  shall  forfeit  the 
penalty  of  twenty-five  dollars,  to  be  sued  for  and  recovered  as 
specified  in  this  act.  Whenever  any  Game  Constable  shall  fail 
to  recover  the  penalty  in  any  prosecution  commenced  by  him, 
pursuant  to  this  section,  the  cost  of  suit-incurred  by  him  shall 
be  charged  against  the  county,  and  it  shall  be  the  duty  of  the 
Board  of  Supervisors  of  the  county  to  audit  and  allow  the  same 
as  other  county  charges  are  audited  and  allowed  (as  amended 
by  ch.  595,  laws  of  18'72). 

§  32.  It  shall  be  lawful  for  the  Board  of  Supervisors  of  any 
county  to  make  any  regulations  protecting  other  birds,  fish  or 
game  than  those  mentioned  in  this  act,  and  such  ordinance 
shall  be  published  in  the  papers  in  such  county  in  which  the 
Session  laws  are  published,  and  in  the  State  paper,  before  go- 
ing into  effect. 

§  33.  Any  person  may  sell  or  have  in  his  or  her  possession 
any  pinnated  grouse,  commonly  called  prairie  chicken,  and  any 
quail,  from  the  first  day  of  January  to  the  first  day  of  March, 
and  any  ruffed  grouse,  commonly  called  partridge,  from  the 
first  day  of  January  to  the  first  day  of  February,  and  shall  not 
be  liable  for  any  penalty  under  this  act,  provided  he  proves  that, 
such  birds  or  game  were  killed  within  the  period  provided  by 
this  act,  or  were  killed  outside  the  state,  at  some  place  where 
the  law' did  not  prohibit  such  killing.  (See  ch.  411,  laws  of 
1877.) 

8  34.  Nothing  in  this  act  contained  shall  apply  to  fish  caught, 
or  to  the  taking  of  fish  in  the  waters  of  Lake  Ontario,  or  any 
of  its  bays  or  estuaries  within  the  counties  of  Oswego,  Wayne, 
Jefferson  and  St.  Lawrence,  nor  to  the  catching  of  fish  in  any 
way  in  the  St.  Lawrence. 

§  35.  In  all  prosecutions  under  this  act  against  common  car- 
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riers  or  express  companies,  it  shall  be  competent  for  them  to 
show  that  the  prohibited  article  in  his  or  her  possession  came 
into  his  possession  in  another  state,  or  from  beyond  the  United 
States,  at  some  place  where  the  law  did  not  prohibit  the  pos- 
session; and  such  evidence  shall  be  a  valid  defence  to  the 
prosecution. 

§  36.  Any  Justice  of  the  Marine  or  District  Court  in  the  city 
of  Hew  York,  or  any  Justice  of  the  Peace,  Police  or  other 
Magistrate,  upon  receiving  sufficient  security  for  costs,  on  the 
part  of  the  complainant,  and  sufficient  proof  by  affidavit  that 
any  of  the  provisions  of  this  act  have  been  violated  by  any  per- 
son being  temporarily  within  its  jurisdiction,  but  not  residing 
there  pei-manently,  or  by  any  person  whose  name  and  residence 
are  unknown,  is  hereby  authorized  to  issue  his  warrant  for  the 
arrest  of  such  offender,  and  to  cause  him  to  be  committed  or 
held  to  bail  to  answer  the  charge  against  him;  and  any  such 
justice  or  magistrate,- upon  receiving  proof  of  probable  cause 
for  believing  in  the  concealment  of  any  game  or  fish  mentioned 
in  this  act,  and  taken  within  this  state  during  any  of  the  periods 
prohibited  and  upon  the  complainant  giving  security,  to  be  ap- 
proved by  such  magistrate  for  the  damage  which  the  defend- 
ant in  the  case  may  sustain  in  consequence  of  the  complaint, 
provided  he  shall  be  found  not  to  have  violated  the  law,  shall 
issue  Ms  search  warrant  and  cause  search  to  be  made  in  any 
house,  market,  boat,  car  or  other  building,  and  for  that  end 
may  cause  any  apartment,  chest,  box,  locker,  crate  or  basket  to 
be  broken  open  and  the  contents  examined.  Any  Court  of 
Special  Sessions  is  hereby  invested  with  jurisdiction  to  try  and 
dispose  of  all  and  any  of  the  ofEences  against  the  provisions  of 
this  act  occurring  in  the  same  county.  (See  ch.  411,  laws  of 
18V7.) 

§  37.  In  case  of  failure  by  any  person  to  pay  the  penalty  im- 
posed upon  him  pursuant  to  this  act,  he  shall  be  committed  to 
the  common  jail  of  the  county  for  a  period  of  not  less  than  five 
days  and  at  the  rate  of  one  day  for  every  dollar  of  the  judg- 
ment where  the  same  exceeds  five  dollars. 

§  38.  All  penalties  imposed  by  this  act  may  be  recovered, 
with  costs  of  suit  by  any  person  in  his  own  name,  before  a  jus- 
tice of  the  peace,  in  the  county  where  the  offence  was  commit- 
ted, or  where  the  defendant  resides,  where  the  amount  recov- 
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ered  does  not  exceed  the  jurisdiction  of  such  justice;  or  when 
such  suit  shall  be  brought  in  the  city  of  New  York,  before  any 
justice  of  the  District  Court,  or  of  the  Marine  Court  of  said  city; 
and  such  penalties  may  be  recovered  in  the  like  manner  in  any 
Court  of  Record  in  the  state,  but  on  recovery  by  the  plaintiff 
in  such  case  for  a  less  sum  than  fifty  dollars  the  plaintiff  shall, 
only  be  entitled  to  costs  to  an  amount  equal  to  the  amount  of 
such  recovery;  and  it  shall  be  the  duty  of  any  district  attorney 
in  this  state,  and  he  is  hereby  required  to  commence  actions  for 
the  recovery  of  the  penalties  allowed  hereby,  upon  receiving 
proper  information,  and  in  all  actions  brought  by  such  district 
attorney,  one-half  of  the  penalty  recovered  shall  belong  to  the 
person  giving  information  on  which  the  action  is  brought,  and 
the  other  half  shall  be  paid  to  the  treasurer  of  the  county,  for 
the  support  of  thp  poor.  (Chap.  479  of  18Y3.)  All  judgments 
hereafter  recovered  by  or  in  the  name  of  any  person  in  pursu- 
ance of  the  provisions  of  this  act,  with  the  interest  thereou,  may 
be  collected  and  the  payment  thereof  enforced  by  execution; 
and  any  person  imprisoned  upon  any  such  execution  shall  be  so 
imprisoned  for  a  period  of  not  less  than  five  days,  and  at  the 
rate  of  one  day  for  every  dollar  or  fractional  part  thereof  of 
such  judgment  and  interest  when  the  same  exceeds  five  dollars. 
And  such  imprisonment  shall  not  be  satisfaction  of  such  judg- 
ment. But  no  person  shall  be  but  once  imprisoned  upon  any 
such  judgment  or  execution.  And  any  execution  issued  upon 
any  such  judgment  against  the  body  shall  either  recite  the  fact 
or  have  an  endorsement  thereon  to  the  effect  that  such  judg- 
ment was  recovered  for  a  violation  of  said  act. 

§  39.  A  state  bounty  of  thirty  dollars  for  a  grown  wolf, 
fifteen  dollars  for  a  pup  wolf,  and  twenty  dollars  for  a  panther 
'  shall  be  paid  to  any  person  or  persons  who  shall  kill  any  of  said 
animals  within  the  boundaries  of  this  state.  The  person  or  per- 
sons claiming  said  bounty  shall  prove  the  death  of  the  animal 
so  killed  by  him  or  them,  by  producing  satisfactory  affidavits, 
and  the  skull  and  skin  of  said  animal,  before  the  supervisor  and 
one  of  the  justices  of  the  peace  of  the  town  within  the  bound- 
aries of  which  the  said  animal  was  killed;  whereupon  said 
supervisor  and  justice  of  the  peace,  in  the  presence  of  each  oth- 
er shall  burn  and  destroy  the  said  skull,  and  brand  the  said 
skin  so  that  it  may  be  thereafter  identified,  and  issue  to  the 
person  or  persons  claiming  and  entitled  to  the  same  an  order 
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on  the  treasurer  of  the  county  to  which  said  town  belongs, 
stating  the  kind  of  animal  killed,  the  date  of  the  killing  of  the 
same  and  the  amount  of  the  bounty  to  be  paid  in  virtue  of  the 
within  section  of  this  act;  and  the  county  treasurers  of  this 
state  are  hereby  authorized  and  directed  to  pay  all  orders  issued 
as  aforesaid.  And  all  orders  issued  in  the  manner  aforesaid 
and  paid  by  the  treasurer  of  any  county  in  this  state,  shall  be  a 
charge  of  said  county  against  the  state,  the  amount  of  which 
charge,  on  delivery  of  projier  vouchers,  the  comptroller  is  here- 
by authorized  and  directed  to  allow  in  the  settlement  of  taxes 
due  from  said  county  to  the  state. 

§  40.  Any  person  having  in  his  or  her  possession,  on  the 
shores  of  any  lake,  or  on  the  banks  of,  or  upon  any  waters  in- 
habited by  salmon,  salmon-trout,  lake-trout,  black  or  Oswego 
bass,  or  muscalonge,  during  the  closed  season,  without  the  per- 
mission of  the  commissioners  of  fisheries,  any  snares,  nets,  stake 
poles,  or  other  devices  used  in  unlawfully  taking  such  fish,  shall 
be  liable  to  a  penalty  of  twenty-five  dollars;  but  nothing  here- 
in contained  shall  apply  to  that  portion  of  the  Hudson  river 
south  of  the  dam  at  Troy  or  to  Lake  Ontario.  (See  ch.  411, 
laws  of  1877.) 

§  41.  No  person  shall  place,  in  any  fresh  water  stream,  lake 
or  pond,  any  lime  or  other  deleterious  substance,  or  any  drug, 
explosive  material  or  medicated  bait,  with  the  intent  thereby  to 
injure,  poison,  or  catch  fish;  nor  place  in  any  pond  or  lake 
stocked  with  or  inhabited  by  trout,  any  bass,  pike,  pickerel  or 
sun-fish,  or  any  drug  or  other  deleterious  substance,  with  the 
intent  to  destroy  such  trout.  Any  person  violating  the  provis- 
ions of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  in  addition  thereto  and  in  addition  to  any  damage  he 
may  have  done,  be  liable  to  a  penalty  of  one  hundred  dollars. 
(See  ch.  411,  laws  of  1877.) 

§  45.  Nothing  in  chapter  five  hundred  and  sixty-seven  of  the 
laws  of  eighteen  hundred  and  seventy  shall  apply  to  or  afEect 
the  setting  or  using  of  any  pound,  weir,  set  or  fly  net  by  any 
person  in  any  of  the  salt  waters  within  the  jurisdiction  of  this 
state,  lying  easterly  of  the  boundary  line  between  the  counties 
of  Queens  and  Suffolk. 

§  47.  This  act  shall  take  effect  on  the  first  day  of  May, 
eighteen  hundred  and  seventy-one,  except  as  herein  otherwise 
provided. 
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§  48.  No  person  shall  set  or  take  any  fish,  by  any  device 
known  as  a  pound  or  trap  net,  in  the  waters  of  the  Great  South 
bay  or  in  the  waters  of  Lake  Erie.  Any  persons  violating  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  in  addition  thereto,  be  liable  to  a  penalty  of 
one  hundred  dollars,  or  imprisonment  in  the  county  jail  or  peni- 
tentiary, of  not  less  than  five  days  or  more  than  thirty  days. 
(Added  by  oh.  411,  laws  of  18'77.) 

§  49.  No  person  shall  use  any  fioating  battery  or  machine  for 
the  purpose  of  killing  any  wild  fowl,  or  shoot  out  of  any  such 
floating  battery  or  machine  at  any  wild  goose,  brant  or  duck, 
in  any  of  the  waters  of  this  state,  under  a  penalty  of  one  hun- 
dred dollars  or  imprisonment  in  the  county  jail  or  penitentiary 
of  not  less  than  five  days  or  more  than  thirty  days.  No  decoy 
shall  be  used  or  bough  house  constructed  at  a  greater  distance 
than  twenty  rods  from  the  shore  in  this  state,  and  any  person 
violating  the  provisions  of  this  section  shall  be  liable  to  a  penalty 
of  one  hundred  dollars  for  each  offence,  or  imprisonment  in  the 
county  jail  or  penitentiary  of  not  less  than  five  nor  more  than 
thirty  days.  But  nothing  in  this  section  shall  apply  to  the  waters 
of  Long  Island  or  to  any  of  the  waters  of  Lake  Ontario  or  the 
river  St.  Lawrence.  Nothing  in  this  act  contained,  relating  to 
fishing,  or  in  any  act  hereby  amended,  shall  apply  to  so  much 
of  the  waters  of  Cayuga  lake  as  lies  below  Canoga  point  down 
a  distance  of  four  miles  toward  the  lower  end  of  such  lake  and 
extending  one-half  mile  into  said  lake  along  such  distance. 
(Added  by  ch.  411,  laws  of  1877.) 

§  50.  Every  oilence  committed  against  the  provisions  of  this 
act  is  hereby  declared  to  be  a  misdemeanor,  and  punishable  as 
such,  except  as  otherwise  herein  provided  ;  and  courts  of  special 
sessions  in  towns  and  villages,  and  the  several  courts  in  cities 
having  jurisdiction  to  try  other  misdemeanors,  shall  have  juris- 
diction to  try  offenders  in  all  cases  occurring  under  this  act  in 
the  same  manner  as  in  other  cases  where  they  now  have  juris- 
diction, and  to  render  and  enforce  judgment  accordingly.  The 
several  penalties  provided  for  by  this  act  sounding  in  money 
damages  may  be  sued  for  and  recovered  in  civil  actions  brought 
before  any  justice  of  the  peace,  to  the  amount  of  his  jurisdiction, 
or  when  brought  in  the  city  of  New  York,  before  any  justice 
of' the  district  court,  or  before  any  court  of  record  in  the  state, 
but  in  the  latter  case  costs  against  the  defendant  shall  be  limited 
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to  the  amount  of  recovery  when  not  exceeding  one  hundred 
dollars.  Actions  for  penalties  may  be  brought  by  any  person 
in  his  own  name,  or  by  the  president,  as  such,  of  any  society, 
association  or  corporation,  organized  for  the  protection  of  game 
and  fish,  or  either.  When  the  prosecution  shall  be  in  the  behalf 
of  such  society,  association  or  corporation,  the  plaintiff,  on  ap- 
plication of  the  defendant,  shall  be  required  to  give  such  security 
for  costs  at  any  time  before  the  trial  as  to  the  magistrate  or 
court  before  whom  or  which  the  action  is  pending  shall  deem 
proper.  In  all  actions  for  the  recovery  of  penalties,  one-half  of 
the  recovery  shall  be  paid  to  the  plaintiff,  and  the  remainder  as 
hereinafter  provided.     (Added  by  ch.  411,  laws  of  1877.) 

§  51.  It  shall  be  the  duty  of  every  sheriff,  under-sheriff,  deputy 
sheriff,  officer  of  police  or  policeman,  and  of  every  constable  and 
every  game  constable,  to  arrest,  wherever  found,  within  this 
state  without  warrant,  any  person  whom  they  shall  find  violat- 
ing any  of  the  provisions  of  this  act,  and  immediately  to  bring 
such  offender  before  the  nearest  magistrate  having  jurisdiction 
of  the  offence,  for  examination  or  for  trial,  as  in  the  next  pre- 
ceding section  provided.     (Added  by  ch.  411,  laws  of  1877.) 

§  52.  It  shall  be  the  duty  of  all  sheriffs,  sheriff's  officers,  con- 
stables, game  constables,  police  officers,  policemen  and  magis- 
trates, diligently  to  enforce  these  provisions,  and  for  a  neglect 
to  do  so  the  officer  in  default  shalt  be  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
of  not  less  than  five  days  nor  more  than  thirty  days.  (Added 
by  ch.  411,  laws  of  1877.) 

§  53.  All  fines  recovered  by  the  provisions  of  this  act,  and 
the  moieties  of  all  penalties  recovered  in  civU  actions  thereunder 
shall  be  paid  over  by  the  court  receiving  the  same  to  the  trea- 
surer of  the  county  wherein  the  offence  was  committed,  and  in 
the  county  of  New  York  to  the  chamberlain  of  the  city  of  New 
York,  within  ten  days  after  their  reception  by  such  court,  and 
such  moneys  shall  be  kept  by  such  treasurer  or  chamberlain  as 
a  separate  fund-  to  be  applied  to  the  enforcement  of  the  provi- 
sions in  this  act  in  such  manner  as  the  board  of  supervisors  of 
the  several  counties,  except  in  the  city  and  county  of  New  York, 
and  in  said  city  and  county  the  board  of  aldermen  may  direct, 
either  for  the  employment  of  special  detectives  or  the  payment 
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of  re-wards  for  the  detection  and  ai-rest  of  offenders,  and  each 
of  the  boards  of  supervisors  of  this  state  shall  have  power  to 
raise  by  tax  in  the  same  manner  as  other  taxes  are  raised  for 
county  purposes,  such  sum  not  exceeding  one  thousand  dollars 
in  any  year,  as  they  shall  deem  proper,  to  further  aid  in  the  en- 
forcement of  the  provisions  of  this  act.  (Added  by  ch.  411, 
laws  of  1877.) 

§  54.  Nothing  in  this  act  contained  shall  in  any  manner  repeal 
or  modify  existing  laws  affecting  the  taking  or  dealing  in  fish 
taken  from  the  waters  of  the  river  St.  Lawrence  or  Lake  Ontario, 
or  the  bays  of  said  lake  ;  but  no  person  shall  at  any  time,  take 
any  fish  with  net,  weir  or  trap  of  any  kind  or  set  any  trap,  net, 
weir  or  pot,  with  intent  to  catch  fish,  in  the  waters  of  the  river 
St.  Lawrence,  from  the  town  line  between  the  towns  of  Cape 
Vincent  and  Clayton,  in  Jefferson  county,  on  the  main  shore, 
down  the  river,  in  the  American  waters,  to  the  county  line  be- 
tween the  counties  of  Jefferson  and  St.  Lawrence.  (Added  by 
ch.  411,  laws  of  1877.) 


CHAPTER  831. 

As  Act  foe  the  Pbotectiok  of  Private  Paeks  and  Grounds, 
AND  TO  Encourage  the  Propagation  of  Fish  and  Game. 

Passed  April  28,  1871,  and  amended  by  ch.  347,  laws  of  1876. 

The  People  of  the  State  of  New    York,  represented  in  Senate 

and  Assembly/,  do  enact  as  follows  : 

§  1.  Any  owner,  lessee  or  occupant  of  lands  desiring  to  lay 
out  or  devote  the  same  for  the  purposes  of  a  private  park  or 
grounds,  or  the  propagating  of  fish  or  game,  shall  publish,  at 
least  once  a  week  for  three  months,  in  a  paper  of  general  circu- 
lation, printed  in  the  county  or  counties  within  which  such  lands 
are  situated,  a  notice  describing  the  same,  and  that  they  will  be 
used  for  a  private  park. 

8  2  It  shall  be  the  duty  of  such  owner,  lessee  or  occupant, 
within  six  months  after  the  final  publication  of  said  notice,  to 
post  or  put  np  notices  or  sign  boards  warning  all  persons  agamst 
trespassing  upon  such  private  parks  or  grounds,  which  notices 
shall  not  be  less  than  a  foot  square,  and  placed  not  more  than 
forty  rods  apart  along  the  entire  boundary  of  said  lands  ;  but 
Iii| 
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when  the  said  lands  shall  be  inclosed  by  fences  not  less  than 
six  feet  high,  then  said  notices  or  sign  boards  shall  be  placed 
not  more  than  one-half  a  mile  apart. 

§  3.  Any  person  who  shall  cut,  break  or  destroy  any  fence  or 
enclosure,  or  any  tree,  branch,  shrub  or  itnderwood,  or  shall  put 
on  said  grounds,  or  in  any  waters  thereon,  any  poisonous  or 
other  deleterious  substance,  or  who  shall  trespass  upon  said  park 
or  grounds  shall,  in  addition  to  treble  damages  to  be  recovered 
in  *i  civil  action  to  be  brought  by  said  owner,  lessee  or  occupant, 
be  guilty  of  a  misdemeanoi".     (See  ch.  347,  laws  of  1876.) 

§  4.  Any  person  who  shall  wilfully  and  maliciously  deface  or 
destroy  any  sign  or  notice  posted  or  put  up  as  aforesaid,  or  who 
shall  place  auy  object  against  or  near  such  fence  or  enclosure, 
so  that  dogs  or  other  animals  can  gain  access  or  get  into  said 
park  or  grounds,  or  so  that  animals  kept  therein  can  escape 
therefrom,  or  who  shall  put  or  take  into  said  park  or  grounds 
any  dog  or  other  destructive  animal,  or  who  shall,  without  first 
obtaining  permission  of  such  owner,  occupant  or  lessee,  shoot, 
fish  or  hunt,  or  attempt  to  shoot,  fish  or  hunt,  upon  said  grounds 
or  in  the  waters  thereon,  or  who  shall  be  found  therein  or  thereon 
with  any  line,  hook,  rod,  reel,  pole,  net,  gun,  or  any  implement, 
weapon,  tool  or  engine  with  the  intention  of  killing  or  taking 
any  fish  or  game,  shall  be  guilty  of  a  misdemeanor,  and  shall  also 
be  liable  to  a  penalty  of  two  dollars  for  each  fish,  and  an 
additional  fine  of  five  dollars  for  each  and  every  pound  of  fish 
so  killed,  caught,  or  taken,  in  addition  to  treble  damages,  to 
be  recovered  in  a  civil  action,  with  costs,  to  be  brought  by  said 
owner,  lessee  or  occupant.  (Sec  ch.  347,  laws  of  1876.) 

§  5.  One  half  of  any  penalty  recovered  under  sections  three 
and  four  of  this  act  shall  go  to  the  superintendent  of  the  poor 
of  the  county  wherein  the  oilence  shall  be  committed,  and  the 
other  half  shall  go  to  the  informer,  except  when  such  informer 
is  in  the  employ  of  the  owner,  lessee  or  occupant  aforesaid,  in 
which  case  the  whole  of  the  said  penalty  shall  be  paid  to  the 
said  superintendent  of  the  poor. 

§  6.  Upon  complaint  made  on  oath  to  any  justice  of  the  peace 
or  other  magistrate  in  the  couiily  wherein  such  land  or  any  part 
thereof  is  situated,  that  any  person  has  committed  any  of  the 
offences  specified  in  the  third  or  fourth  section?  of  this  act,  such 
justice  or  magistrate  shall  issue  his  wari'ant  for  the  apprehension 
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of  the  offender,  and  caiise  him  ov  her  to  he  hrought  hefore  him 
for  examination.  IJut  any  person  found  in  or  on  snch  land  or 
the  waters  thereon,  after  sunset  and  hefore  sunrise,  committing 
any  of  the  offences  specified  in  sections  tliird  and  fourth  of  this 
act,  may  be  arrested  without  warrant  and  brought  before  such 
justice  or  magistrate  for  examination  by  such  owner,  occupant 
or  lessee,  or  by  any  person  or  persons  in  his  or  her  employ  hav- 
ing charge  or  care  of  such  grounds  or  waters,  or  any  part 
thereof.     (See  ch.  347,  laws  of  1876.) 

§  7.  If  such  justice  be  satisfied  by  the  confession  of  the 
offender  or  by  other  competent  testimony  that  such  person  has 
committed  any  of  the  offences  referred  to  in  sections  three  and 
four  of  this  act,  he  shall  make  up  and  sign  a  record  of  convic- 
tion thereof,  which  shall  be  filed  in  the  office  of  the  clerk  of  the 
county,  and  shall  find  such  offender  in  a  penalty  not  exceeding 
twenty-five  dollars  or  by  warrant  under  his  hand  commit  such 
offender  to  the  county  jail,  not  exceeding  thirty  days,  there  to 
remain  until  such  fine  be  paid,  or  such  offender  be  discharged 
according  to  law. 

§  8.  Any  person  who  shall  be  convicted  of  a  second  or  any 
subsequent  offence  may,  in  addition  to  the  penalty  provided 
therefor,  be  imprisoned  in  the  county  jail  for  a  period  of  not 
more  than  one  year. 

§  9.  No  conviction  or  sentence  shall  be  had,  under  the  pro- 
visions of  this  act,  without  trial  by  jury  of  the  party  arrested, 
if  demanded,  according  to  the  law  in  cases  of  trial  for  other 
misdemeanors.  All  fines,  penalties  and  damages  imposed  under 
the  provisions  of  this  act  may  be  recovered  with  costs  of  suit 
by  the  owner,  occupant  or  lessee  of  the  land  in  his,  her  or  their 
own  names,  by  an  action  in  the  Supreme  Court,  or  any  court  of 
competent  jurisdiction  of  this  state,  which  action  shall  be  gov- 
erned by  the  same  rules  as  other  actions'  in  said  Supreme  Court 
or  other  court  of  record.  On  the  non-payment  of  any  judg- 
ment recovered  in  pursuance  hereof,  the  defendant  shall  be 
committed  to  the  common  jail  of  the  county  in  which  such  ac- 
tion shall  be  brought,  for  the  period  which  shall  be  computed 
at  the  rate,  one  day  for  each  dollar  of  the  amount  of  judgment, 
not  to  exceed  thirty  days.     (See  ch.  347,  laws  of  1876.) 

§  10.  This  act  shall  take  effect  immediately. 
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CHAPTER  665. 

As  Act  to  Punish  the  Taking  of  Fish  feom  Private  Pootjs. 
Passed  June  1,  1813;  three-fifths  being  present. 

ITie  People  of  the  State  of  New    York,  represented  in  Senate 
and  Assembli/,  do  enact  as  follows: 

§  1.  Every  person  who  shall  be  convicted  of  wrongfully  and 
wilfully  taking  any  fish  from  any  private  pond  without  the 
consent  of  the  owner  thereof,  shall  be  adjudged  guilty  of  ma- 
licious trespass  and  shall  be  liable  to  a  penalty  of  three  times 
the  value  of  the  fish  taken,  and  shall  also  be  liable  to  indict- 
ment for  a  misdemeanor,  and,  on  conviction,  shall  be  punished 
by  imprisonment  in  a  county  jail  not  exceeding  thirty  days,  or 
by  a  fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
both  fine  and  imprisonment. 

§  2.  Every  person  who  shall  wilfully  place  any  poison,  or 
other  substance  injurious  to  the  health  of  fish,  in  private  pond 
or  stream  used  for  propagating  or  preserving  fish,  with  intent 
to  capture  or  harm  any  fish,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  county  jail  not  to  exceed  six  months,  or 
by  a  fine  not  exceeding  two  hundi-ed  and  fifty  dollars,  or  by 
both  fine  and  imprisonment. 

§  3.  Every  person  who  shall  wrongfully  and  wilfully  let  the 
water  out  of  any  such  pond  in  any  way,  with  intent  to  take 
fish  from  such  pond,  or  to  do  harm  to  such  fish,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  be  punished  by  im- 
prisonment in  a  county  jail  not  exceeding  six  months,  or  by  a 
fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by  both 
fine  and  imprisonment.  The  penalties  provided  for  in  this  act 
shall  be  posted  in  two  of  the  most  conspicuous  places  upon  the 
borders  of  every  such  pond. 

§  4.  This  act  shall  take  effect  immediately. 
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CHAPTER  55. 
An  Act  to  Prohibit  Fishing  nbae  any  fishwat  established 
BY  THE  State.     Passed  March  20,  1875;  three-fifths  being 
present. 

The  People  of  the  State  of  New    Torh,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

§  1.  The  commissioners  of  fisheries  of  this  state  are  hereby- 
required  and  directed  to  erect,  and  maintain  at  a  distance  of 
eighty  rods  from  any  fishway  established  or  constructed  by  the 
state  in  any  stream  or  water-course  within  its  boundaries,  sign- 
boards, on  which  shall  be  plainly  painted  or  inscribed  the  words 
following,  to-wit:  "Eighty  rods  to  the  fishway.  All  persons 
are  by  law  prohibited  from  fishing  in  this  stream,  between  this 
point  and  the  fishway;"  said  signboards  to  be  erected  on  both 
sides  of  the  stream,  above  and  below  the  fishway. 

§  2.  No  person  shall  catch,  or  attempt  to  catch,  fish  with 
any  device  whatever,  within  a  distance  of  eighty  rods  from  any 
fishway  established  or  constructed  by  the  state,  in  any  stream 
or  water-course  within  its  boundaries. 

§  3.  Any  person  violating  the  provisions  of  the  second  sec- 
tion of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  liable,  upon  conviction  thereof,  to  a  fine  not  to  exceed 
twenty -five  dollars  for  each  offence  or  be  subject  to  not  more 
than  ten  days'  imprisonment  in  the  county  jail ;  said  fine  to  be 
recovered  before  any  justice  of  the  peace  of  the  county  wherein 
the  offenc,e  may  be  committed^  who  shall  issue  his  warrant  for 
the  arrest  of  the  offender  upon  the  complaint  of  any  person 
duly  verified. 

§  4.  Any  fine  collected  by  virtue  of  the  ^p-ovisions  of  this 
act;*-shall  be  paid  to  the  overseer  of  the  poor  of  the  town  in 
which  the  offence  was  committed,  to  be  applied  by  said  over- 
seer to  the  credit  of  the  poor  fund  of  said  town. 
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LOCAL  LAWS. 

Ch.  433  of  Laws  of  1872  jDrotects  Goodhue  and  Cranbeny  lakes. 
Ch.  436  of  Laws  of  1872  prohibits  fykes  in  the  Harlem  river. 
Ch.  608  of  Laws  of  1872  provides  for  protection  of  trout   in 

Steel's  or  McGowan's  creek.    (Amended  by  Ch.  121,  Laws  of 

1873.) 
Ch.  659  of  Laws  of  1872  protects _clams  in  Hempstead. 
Ch.  666  of  Laws  of  1872  provides  for  planting  oysters  in  Islip 

and  Huntington  townships. 
Ch.  667  of  Laws  of  1872  provides  for  planting  oysters  in  Ja- 
maica and  Hempstead. 
Ch.  843  of  Laws  of  1872  provides  against  stealing  from  oyster 

beds. 
Ch.  871  of  Laws  of  1872  incorporating  Ramapo,  Hunting  and 

Villa  Park  Association. 
Ch.  353  Laws  of  1873  provides  against  destroying  fish  in  the 

Connetquot  river. 
Ch.  381  of  Laws  of  1873  protects  fish  in  the  counties  of  Schuyler, 

Steuben,  Chemung,  Seneca,  Yates,  Ontario  and  Tompkins. 

(Amended  by  Ch.  33,  Laws  of  1874,  and  Ch.  280,  Laws  of 

1875.) 
Ch.  693  of  Laws  of  1873  protects  fish  in  the  county  of  Cayuga. 

(Amended  by  Ch.  276,  Laws  of  1875,  so  as  to  include  the  wa- 
ters of  Findley's  lake  in  Chautauqua  county.) 
Ch.  739  of  Laws  of  1873  prohibits  nets  in  the  St.  Lawrence 

river  between  Cape  Vincent  and  Ogdensburg. 
Ch.  740  of  Laws  of  1873  protects  trout  in  Tioga  and  Tompkins 

counties.     (Amended  by  Ch.  352,  Laws  of  1874.) 
Ch.  91  Laws  of  1874  prohibits  fishing  in  Queechy  lake  for  three 

years. 
Ch.  231  Laws  of  1874  protects  the  Wallkill  river.     (Amended 

by  Ch.  191,  Laws  of  1876.) 
Ch.  336  Laws  of  1874  protects  fish  in  Cortland  county  for  three 

years. 
Ch.  394  Laws  of  1874  prohibits  netting  in  Esopus  creek. 
Ch.  424  Laws  of  1874  prohibits  killing  of  quail  for  three  years 

in  Genesee,  Cayuga,  Wayne  and  Orleans  counties. 
Ch.  455  Laws  of  1874  prohibits  netting  in  Cross  lake,  Clyde 

river  and  Seneca  river,  for  three  years.     (Amended  by  Ch. 

504,  Laws  of  1875,  and  389,  Laws  of  1876.) 
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Ch.  511  Laws  of  1874  protects  fish  in  Rockland  lake. 

Ch.  89  Laws  of  1875  provides  for  the  election  of  Bay  Constables 
in  the  towns  of  Brooklyn,  Haven  Islip,  Babylon  and  Hunt- 
ington, in  Suffolk  county,  and  defines  their  duties. 

Ch.  154  Laws  of  1875  provides  for  the  protection  of  fish  in  the 
waters  of  Genesee  river,  Allegany  county.  (Amended  by 
Ch.  524  of  1875.) 

Ch.  186  of  Laws  of  1875  provides  for  protection  of  fish  in  Hoff- 
man pond,  in  Claverack,  Columbia  county;  also  in  Round 
lake,  Saratoga  county. 

Ch.  201  Laws  of  1875,  "  An  Act  to  prevent  the  taking  of  fish 
from  Summer  Hill  lake,  Cayuga  county. 

Ch.  272  of  Laws  of  1876  provides  for  protection  of  fish  in  Sal- 
mon river  and  Deer  creek,  Oswego  county. 

Ch.  306  of  Laws  of  1875  prohibits  fishing  within  three  years  in 
Lawson's  and  McCulloch's  lakes  Albany  county. 

Ch.  321  of  Laws  of  1875  provides  for  protection  of  fish  in  Oak 
Orchard  creek  in  the  counties  of  Genesee  and  Orleans,  and 
in  all  other  waters  in  Orleans  county. 

Ch.  344  of  Laws  of  1875  permits  fishing  with  gill  nets  for 
suckers  in  Schuyler's  lake. 

Ch.  382  of  Laws  of  1875  provides  for  pi-eservation  of  fish  in 
Chautauqua  lake.     (Amended  by  Ch.  400,  Laws  of  1876.) 

Ch.  384  of  Laws  of  1875  regulates  fishing  in  the  waters  known 
as  Cooper's  lake,  in  the  town  of  Woodstock,  Ulster  county. 

Ch.  402  of  Laws  of  1875  provides  for  the  election  of  Bay  Con- 
stables in  the  town  of  East  Hampton,  Suffolk  county,  and  de- 
fines their  duties. 

Ch.  395  of  Laws  of  1875  provides  for  the  protection  and  propa- 
gation of  fish  in  Tonawanda  creek,  Genesee  county. 

Ch.  205  of  Laws  of  1875  incorporates  Fulton  Lake  Park  Asso- 
ciation. 


POWERS  OF  SUPERVISORS. 

Sub  division  13,  Section  12,  Title  VH,  Chapter  XH,  Part  I, 
Article  1  of  the  Revised  Statutes,  gives  to  Boards  of  Supervis- 
ors, power  and  authority  "  to  provide  for  the  protection  of  all 
kinds  of  game,  of  shell  and  other  fish  in  the  waters  of  their  re- 
spective counties." 
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The  13th  section  of  the  same  title  provides  that  none  of  the 
above  stated  powers  shall  be  exercised  "  without  a  vote  of  two- 
thirds  of  all  the  members  elected  to  such  boards." 

Sub  division  16  of  Section  1,  Laws  of  1875,  "An  Act  to  con- 
fer on  Boards  of  Supervisors  further  powers  of  local  legislation," 
etc.,  gives  such  Boards  power  to  make  and  administer  laws  and 
regulations. 

To  provide  for  the  protection  and  preservation,  subject  to 
the  laws  of  this  state,  of  game  animals,  and  birds,  and  of  fish 
and  shell  fish  in  all  the  waters  within  the  teri-itorial  jurisdiction 
of  the  county,  and  to  prescribe  and  enforce  the  collection  of 
penalties  for  the  violation  of  any  laws  or  regulations  they  make 
pursuant  to  the  provisions  of  this  sub  division. 

The  second  section  of  the  same  act,  provides  that "  the  assent 
of  a  majority  of  all  the  Supervisors  elected  to  the  Board,  to  be 
ascertained  by  taking  the  yeas  and  nays,  which  shall  be  recorded 
in  its  journal  of  proceedings,  "  shall  be  requisite  to  the  passage 
of  any  law  or  regulation  under  the  foregoing  sub  division. 
Such  law  or  regulation,  must  be  numbered  according  to  the 
order  of  its  passage,  and  prefixed  by  a  title  concisely  express- 
ing its  contents,  and  a  reference  to  the  law  or  laws  from  which 
the  authority  to  pass  it  is  derived,  together  with  a  statement  of 
the  votes  by  which  it  was  passed. 

Under  the  authority  given  to  Boards  of  Supervisors  by  the 
above  laws  respectively,  regulations  for  the  protection  of  fish 
and  game,  in  addition  io  what  is  provided  by  the  general  laws 
of  the  state,  have  been  made  in  many  counties;  but  as  their  pro- 
visions have  been  disseminated  in  the  oiBcial  publications  of  the 
Boards  in  their  respective  localities,  it  has  not  been  considered 
necessary  to  include  them  in  this  publication. 
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